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REPORTS- 


CHITTENDEN    COUNTY. 

January  Term,  1843. 

Prbsbkt  Hon.  CHARLES  K.  WILUAMS,  ChUf  Justice. 
«      ISAAC  F.  REDFIELD,  } 
«      MILO  li.  BENNETT,    }  Assisiant  Justices, 
*•      WILLIAM  HEBARD,    ) 


Treasurer  of  Vermont  t;.  Jacob  Rolve* 

A  reco^ixanee  entered  into  before  the  county  court,  by  a  person  in  cus- 
tody on  a  criminal  charge,  that  the  respondent  shall  make  his  personal 
appeafance  befbra  the  court  then  sitting,  and  remain  from  time  to  time, 
and  from  day  to  day,  and  shall  answer,  and  shall  abide  the  orders  and 
decrees  of  the  court,  and  not  depart  without  leave,  is  a  legal  and  valid 
recognisance. 

Scire  facias  on  a  recognizance  entered  into  before  the 
county  court  for  the  county  of  Chittenden,  by  the  defendant 
and  one  Henry  Hand  as  sureties  for  John  Williams,  in  eus« 
tody  on  a  warrant  from  said  court. 

The  declaration  having  set  forth  an  indictment  against 
Williams — its  return  into  court,  and  his  arrest,  and  deten- 
tion in  custody,  upon  a  warrant  issued  thereon,  alleged  that : 

"  On  the  4th  day  of  September,  1839,  at  Burlington  afore- 
'  said,  by  order  and  direction  of  the  county  court  aforesaid, 
'  the  said  John  Williams,  as  principal,  and  Jacob  Rolfe  and 
'  Henry  Hand,  as  sureties,  came  personally  before  the  judges 

*  of  the  court  aforesaid,  as  by  the  record  of  said  county  court 

*  will  more  fully  appear,  and,  in  open  court,  acknowledged 

*  themselves  jointly  and  severally  indebted  to  the  treasurer 

Vol.  xy.     s.  r.  vol.  ».        9 
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Chittbhoiii, 

Jmnuary^ 

1843. 

Tretrarer  of 
Vermont 

Roife. 


'  of  the  state  of  Vermont  in  the  mm  of  four  hundred  dollan, 
'  to  be  levied  of  their,  and  each  of  their  goods  and  chattels, 
'  knds  and  tenements,  and,  for  want  thereof,  upon  their  and 
'  each  of  their  bodies,  upon  the  condition  following,  to  wit, 

<  that  if  the  said  John  Williams,  being  charged,  as  specified 
'  in  the  said  bill  of  indictment,  shall  make  his  personal  ap- 

*  pearance  before  the  county  court  then  sitting  at  Burlington 

<  aforesaid,  and  remain  from  time  to  time,  and  from  day  to 

<  day,  and  then  and  there  answer  to  such  matters  and  things  as 

<  should  then  and  there  be  objected  to  him  in  that  behalf,  and 
'  there  abide  such  order  and  decree  of  said  court,  as  said  court 

*  should  make  in  the  premises,  and  not  depart  without  leave 

<  of  said  court,  then  the  said  recognizance  should  be  void 

*  and  of  no  effect,  but  otherwise  it  should  be  and  remain  in 

<  full  force  and  effect ; — ^which  said  recognizance  and  the 
'  condition  thereof  being  duly  certified  in  open  court,  by  the 

*  clerk  of  said  court,  and  was  duly  received  in  the  said  county 
'  court, — as  by  the  record  of  said  recognizance  and  the  con- 

*  dition  thereof,  now  remaining  in  the  said  county  court  at 
'Burlington,  manifestly  appears.     And   although   the  said 

*  John  Williams  was,  by  order  of  the  said  court,  publicly 
'  called  in  said  court,  to  make  his  personal  appearance  before 
'  said  court,  to  answer  to  such  matters  and  things  as  should 
'  be  objected  to  him  in  that  behalf,  and  although  the  said 

<  Jacob  Rolfe  and  the  said  Henry  Hand  were,  also,  three 
'  times  publicly  called  in,  and  by  order  of,  said  court,  to  have 

*  the  said  John  Williams  before  the  said  court  according  to 

<  the  oondttion  of  the  recognizanoe,  yet,  the  said  John  Wil- 

<  liams  neglected  to  appear  before  the  said  court,  and  the 
'  said  Jacob  Rolfe  and  the  said  Hand  refused  to  have  the 
'  said  John  Williams  before  the  said  court,  but  suffered  the 
^nid  recognisance  to  become  forfeited,"  dcrc. 

The  defendant  demorred  to  the  declaration,  and  judgment 
was  rendered  by  the  eouaty  court  that  the  declaration  was 
sufficient.    The  defendant  excepted. 


Lyman  tf  Marshy  and  Charlea  B.  Kasson  for  defendant. 

I.  The  recognizance  is  void  for  requiring  more  than  the 
law.  TVsosttrsr  v.  Seav^r  tt  at  7  Vt.  R.  486.  7  Pick.  R. 
988.  9  Con.  R.  880. 

In  taking  the  recognisanoe,  the  court  were  in  the  exercise 


OF  THE  STATS  OF  VERMONT. 
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of  their  common  bw  powers.    There  is  no  statule  for  soeh  CafTTBii»B*, 
a  case.     If,  therefore,  the  eoDHmoo  kw  did  not  aathorise  the    "'■JJiJ^' 

candUiony  the  whole  is  void.  t^ZI Ir 

At  common  hw  the  respondent  was  only  bound  to  give  VwnMwt 
bail  for  his  appeaianoe  at  the  proper  tribunal,  or,  at  most,  to  iJ^ 
appear  and  answer.  H.  P.  C.  book  8,  cap.  15,  sec.  S,  83, 
84.  4  Bl.  Com.  297.  1  Chit.  Crim.  L.  (M)  and  (93)  (105) 
86.  This  requires  him  to  sptpsor,  remain  /ram  dmg  to  dajf 
amd  time  to  Itms,  and  ohide  the  order  m^  decree  of  the 
eemrt  in  the  premieee,  amd  net  depart  without  faoee  t^the 
court. 

If,  at  common  hw,  (where  the  reooganance  was  siafiply 
to  cppear  and  anewer)  the  prisoner  etqod  nrnde,  his  sureties 
were  amerced;  and  so  the  hw  stood  nntU  the  statute  of 
MaObridgej  cap.  98,  provided  a  reoMdy.  H.  P.  C.  b.  2. 
cap.  15,  384.  Thus  clearly  showing  that  a  recognisance  at 
common  law  was  to  be  considered  in  the  light  of  any  other 
contract,  so  far  as  relates  lo  its  cenetrudtion. 

In  the  case  of  Mather  v.  Clarky  2  Aik.  210,  whieh  was  a 
qnestion  arising  on  a  bastardy  recognizance  under  our  statute, 
the  coivt  held  that  the  eonetruetion  qf  the  etatute,  wfM  such 
as  to  be  answered  by  a  mere  appearance  and  surrender  toe 
triaL  This  would  seem  to  be  treating  the  words,  <*  iibide  the 
order  of  court"  de^e.  as  surpiusage  and  not  meaning  any 
thing. 

But  the  construction  of  a  statute,  with  a  view  to  the  end 
it  sought,  and  that  of  a  contract,  at  cooMnoo  law,  are  quite 
difierent  things. 

A  case  is  not  to  be  found  where,  at  common  law,  a  prisoner 
was  ever  required  to  find  bail  that  he  should  be  whiftyim- 
prieonedy  pajf  afinCt  be  traneported  or  hungt  if  the  court  so 
ordered ;  nor  are  many  statutes  of  that  kind  to  be  found ; 
and  what  there  are,  it  would  seem,  are  virtually  repealed,  so 
ftr,  by  judicial  construction ;  thus  showing  the  indisposition 
of  our  courts  to  sustain  a  law  so  manifestly  violating  every 
constitution  of  this  country  and  even  the  statute  of  Wm.  and 
M«  of  England,  protecting  against  exceeeive  baiL 

See  Mather  v.  Clark  above  cited,  where  the  court  deem 
it,  if  construed  as  it  apparently  readsi  wholly  uncon^Uu^ 
tkmal. 
WiB  this  court,  then,  sustain  a  conditioui  impoeed,  eo^feee* 
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CBiTT>!i»Bii,6cUy,  by  a  judicial  ir&mnal,  which  enfen  cur  Imialature 

*^'i8435*     ^^^  *^  ^'^^  wiihin  the  pale  of  our  coMtUutian  1 

TreiMrerof      '^  *'  *"**  there  caonot  be  found  many  caaesi  at  common 

Venneai     kw,  to  show  thai  an  escape  after  sentence,  or  after  convic- 

1^^       lion  and  before  a  foil  compliance  with  the  sentence,  would  be 

a  breach  of  such  a  condition,  and  the  reason  is  obviotts  ;  for 

1st.  DO  conmion  law  court  ever  claimed  tlie  power ;  and  2d. 

if  they  did,  and  the  condition  was  broken,  no  prosecuting 

attorney  ever  presumed  that  he  could  enforce  such  a  void 

recognizance.    The  very  absence  of  such  a  case  proves  the 

absence  in  the  law  of  such  a  condition. 

Bat  we  do  find  in  the  cases  cited,  that  if  there  is  more 
than  a  condition  to  appear^  it  must  be  eompUed  tcUh.  This 
shows  that,  at  common  law,  the  terms  of  the  condition,  as 
regards  its  construettoo,  are  viewed  in  the  light  of  a  contract. 
Queen  V.  Bidpath,  10  Mod.  R.  158.  1  Chit.  Crim.  L.  86. 
Treoiurer  v.  Woodward,  7  Vt.  R.  531. 

11.  There  is  a  still  more  anomalous  condition  in  this  re-» 
cognizance. 

The  object  of  every  recognizance  is  to  give  the  prisoner 
his  liberty,  until  8ome  time  certain,  when  the  court  shall  put 
him  to  plead. 

Here  it  appesrs  he  was  arreetedy  and  in  the  court,  then  in 
eeesicn ;  and  in  this  state  q^  affaire  he  was  admitted  (or, 
rather,  pretended  to  be  admitted)  to  bail,  i.  e.,  to  his  liberty. 
And  by  the  express  terms  of  the  condition,  he  became  bound 
to  "  remain**  where  he  was,  "  o^  oU  times'* — "from  day  to 
day"  and  "  time  to  time,**  <-  and  not  depart  uMhcut  ham  of 
ecurtr 

What  did  he  get  by  such  a  recognizance, — entered  into  to 
keep  him  a  prisoner  ?— -sureties  that  he  should  continue  to 
abide  in  duress  1  The  very  object  of  the  whole  proceeding 
is  liberty,  and  by  the  very  terms  of  the  condition  he  for« 
foils  it. 

The  court,  having  the  prisoner  in  custody,  have  no 
right  or  power  to  demand  that  he  shall  procure  sureties  for 
his  remaining  'so.  He  could  not  '<  depetrV*  without  asking 
** leave  of  said  court" 

Again : — ^It  is  insisted  that  if  he  did  get  any  liberty,  law- 
fully, by  such  a  condition,  there  should  be  some  time  certain, 
at  which  he  was  bound  to  appear.  Both  prisoner  and  sureties 
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f 
entitled  to  know  at  what  thne  he  would  be  required  to  CHiTTiit]>Eir, 

answer.  '^^mP^' 

K  it  be  said  he  must  "  remain"  where  he  was,  then  he  "Z 1 

took  nothing  by  his  recognizance ;  and  if  he  need  not  "  re-  Vermoiit 
■lain"  but  really  took  liberty  as  the  lawful  condition  of  his  j^^^ 
recognizance,  then  a  time  should  have  been  prescribed,  at 
which  he  should  appear;  otherwise  this  legal  instrument,  or 
lecord)  is  a  mere  trap  to  catch  the  unwary ;  and  even  the 
wisest  could  not  escape  the  snare.  The  law  abhors  sueh 
things,  and  seeks  to  prated  rather  than  ensnare.  1  Chit 
Grim.  L.  86  (105)  87  (106)- 

m.  The  remaining  objection  to  the  recognizance,  is,  that 
the  parties  were  required  to  pledge  not  only  their  property 
of  every  kind,  but  <'  their  bodies"  to  be  taken  in  execution, 
in  the  teeth  of  the  statute  which  prx^ects  them  from  imprie^ 
amneni  on  aU  contracts. 

If  this  recognisance  was  by  them  vchmtarUy  entered  into, 
il  is,  as  it  respects  this  statute  a  contract. 

It  is  not  a  judgment,  properly  ;  (and  it  is  understood  that 
this  court  eonriders  judgments,  even,  as  within  the  purview 
of  that  act,)  so  that  in  any  view  of  the  case,  the  court  had 
no  right  to  demand  a  pledge  of  ''  their  bodies."  See  3  Maule 
and  Sel.  1. 

IV.  It  does  not  appear  when  or  where  the  cognizors  were 
called  upon  to  produce  Williams. 

It  is  redled  under  a  Ucet  siqHtis,  they  were  called  ^'  by 
order  of  the  said  court,''  i.  e.  Chittenden  county  courts  to 
produce  him,  Slc  but  whether  it  was  at  that  term,  or  some 
other  term,  before,  or  after ;  or,  if  at  that  term,  whether  be- 
fore or  after  the  recognizance,  does  not  appear. 

He  should  be  bound  to  a  day  certain ;  but  if  he  be  called 
itf  amy  other  time,  the  cognizors  are  entitled  to  notice  of 
mch  intention,  which  they  have  not,  in  this  case,  bad.  1 
Chit.  Crim.  L.  87,  (106). 

Nor  is  it  aU^ged  that  the  prisoner  was  ever  ^^  called"  ex- 
cept by  way  of  recital,  which  is  bad  on  general  demurrer. 
This  is  a  material,  traversable  fact,  and  should  be  ea^ressly 
maerred.  Batch  v.  Owen,  5  T.  R.  409.  fFallis  v.  Scott, 
I  Strange  88.    Mrks  v.  Trippet,  1  Saund.  33,  note  (2). 

V.  There  is  no  sufficient  breach  assigned.  The  breach 
is  that  be  d«i  net  qnpear  at  the  said  court,  but  it  does  not 


14  CASES  IN  THE  SUPREME  COURT 

CBimmiBii,  appear,  at  what  temiy  whether  when  he  was  called,  or  at 
^^'^g^*     what  time  he  was  called. 

Vermont        H,  Leovenwortk^  Staie^s  Attorney^  for  plaintiff. 
H^  L  The  dechration  in  this  case  is  in  the  osaal  form  in 

writs  of  scire  faciasy  and  which  has  alwajs  been  approTed 
of^  and  adopted  by  the  court.  The  objections  that  have  been 
made  are  without  the  least  foundation,  and  will  so  appear  bj 
reference  to  the  declaration  ifself.  The  declaration,  then,  is 
sufficient  authority  in  and  of  itself,  on  the  6ice  of  it,  to  aalis* 
fy  the  court  of  its  sufficiency. 

II.  The  body  of  the  defendant  can  be  held  on  the  recog- 
nizance as  it  is  not  a  contract ;  and  if  that  part  is  bad,  it  does 
not  render  the  recognizance  otherwise  void.  I\rea$wrer  v. 
WooAoard,  7  Vt.  R.  689. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.-— This  is  a  sdane  facioM  on  a  recogni* 
zance,  entered  into  for  one  Williams,  who  was  arrested  and 
in  custody  on  a  warrant  issued  from  the  county  court  The 
writ  is  demurred  to,  and  brings  in  question,  both  the  l^jality 
of  the  recognizance,  and  the  sufficiency  of  the  writ  of  «ctrs 
facias.  It  appears  from  the  writ  that  a  bill  of  indi^menl 
was  found  by  the  grand  jury,  returned  into  court,  a  warrant 
issued  thereon,  and  the  respondent  amsled ;  aad  that,  being 
in  custody,  the  defendant  entered  into  the  recognizance  de- 
clared on. 

No  power  is  expressly  given  to  the  court,  by  statute,  to 
take  any  recognizance  in  such  a  case,  nor  is  any  form  pre* 
scribed  ;  but  it  is  undoubtedly  incident  to  every  court,  hav^ 
ing  criminal  jurisdiction,  not  only  to  bring  the  ofieoder  be- 
fore  them,  but  to  take  bail  for  his  appearance,  in  such  fisroiy 
as  shall  secure  the  object  intended,  to  wit,  the  appearance  of 
the  person  accused,  at  all  times,  when  requested.  When  the 
offender  is  brought  before  a  magistrate,  for  examination,  the 
•  magistrate  is  authorized  by  statute,  to  take  bail  for  bis  qp- 
pearance  before  the  next  county  court.  So  when  the  person 
is  in  jail,  a  judge  of  the  county  or  supreme  court  is  author* 
ized  to  take  bail  for  the  offcarance  of  such  person,  before 
the  county  court. 

It  is  to  be  noticed  that  these  statute  provisions,  which 
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kave  been  in  eiistence  for  over  iialf  a  oeotary,  require  bail  CHirrsirDBir, 
only  for  the  personal  appearance.     A  form  of  recognizance     '^^iS!S7^ 
to  be  taken  by  the  magistrate,  was  made  and  published  by  j^^^^     ^ 
Judge  Chipman  as  early  as  the  year   1792,  and  has  ever    Vermont 
since  been  adopted^  the  condition  of  which  is  nearly  in  the       ji^ie^, 
words  of  the  recognizance  under  consideration. 

The  same  condition  has  been  inserted,  in  all  recognizances 
taken  in  court,  or  by  a  judge  out  of  court,  from  that  time  to 
this ;  and  we  should  be  very  reluctant,  at  this  time,  even 
to  question,  or  doubt  their  validity.  The  object  of  taking 
bail  is,  to  relieve  the  person  from  actual  custody,  and  to 
secure  his  appearance  whenever  wanted  either  to  plead,  to 
take  a  trial,  or  to  receive  the  judgment  of  the  court. 

The  condition  is  fulfilled  by  the  appearing  of  the  person 
at  any  day,  or  at  any  time  when  called  on,  for  that  purpose, 
answering  by  plea,  and  submitting  to  hear  the  sentence  of 
the  court.  Indeed,  this  subject  appears  to  have  been  fully 
Gcmsidered  and  determined  in  the  case  of  the  Slate  Treasure 
er  V.  fFoodwardy  7  Vt.  R.  529 ;  and  most  of  the  questions 
which  have  here  been  argued  were  decided  in  that  case. 
There  appears  to  be  no  condition  in  this  recognizance,  con- 
trary to  the  usual  form,  except  ihe  candUian  to  remain ;  and 
this  means  nothing  more  than  that  he  should  be  at  all  times, 
ready  to  appear  and  answer,  when  called  for. 

The  breach  is  well  assigned,  in  stating  that  the  respondent 
did  not  appear  though  called ;  and  it  was  not  necessary  to 
aver  that  the  respondent  and  his  bail  were  called  and  also 
that  he  did  not  appear.  Notice  of  calling  the  bond  was  not 
necessary,  as  was  determined  in  the  case  of  the  Treasurer  v. 
Woodward ;  nor  was  it  necessary,  in  the  taking  of  the  re- 
cognizance, as  it  was  taken  during  the  sitting  of  the  court, 
to  spedfy  any  day  for  his  appearance,  though  the  day  of  ap- 
pearing should  be  mentioned  if  the  recognizance  be  taken  in 
vacation. 

The  writ  and  the  recitals  therein,  are  somewhat  inartifici- 
ally  set  forth  ;  but  as  the  recognizance  appears  to  have  been 
ID  the  form  long  since  established,  and  constantly  used,  and 
contains  no  other  conditions  except  to  secure  the  perform- 
ance of  >lhe  duty  required  of  the  person  indicted;  and  is, 
moreover,  sanctioned  by  the  decision  of  this  court,  in  the 
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Cbittehdsm,  cases  before  referred  to,  we  adjudge  the  same  U>  be  suffi* 
*^1843!^^'    cient.     The  judgment  of  the  county  court  is,  therefore,  af« 
77;  firmed. 

Allen 

V. 

Adams  St  ~ 

Allen. 

George  A.  Allen  v.  Charles  Adams  and  Heman  Allbk. 

A  debtor  remaining  upon  the  jail  liberties,  on  a  commitment  on  execution, 
is  not  liable  for  the  interest  accrningf  on  the  debt,  if  be  pay  the  amount 
due  on  the  execution  at  the  time  of  commitment,  before  departing  tlia 

liberties. 

This  was  an  action  on  a  jail  bond,  executed  to  the  plain- 
tiff as  sheriff  of  Chittenden  county,  founded  on  an  execution 
against  the  defendant,  Adams,  on  which  he  was  committed 
on  the  3d  of  June,  1833. 

The  defendants  pleaded  specially,  that,  on  the  12th  of 
March,  1834,  Adams  paid  to  the  administrator  of  the  credi- 
tor in  said  execution,  a  certain  sum,  and  on  the  4th  of  July, 
1836,  a  certain  other  sum,  which  sums  were  accepted  to  ap- 
ply on  the  judgment,  and  which  amounted  to  the  full  sum  of 
the  damages  and  costs  therein,  and  the  price  of  the  execu- 
tion, and  the  officer's  fees  for  commitment ;  and  that  these 
payments  were  made  and  accepted  before  the  alleged  es- 
cape of  Adams. 

To  this  plea  there  was  a  demurrer.  The  court  adjudged 
the  plea  sufficient ;  to  which  decision  the  plaintiff  excepted. 

C.  D.  Kasson.  for  plaintiff. 

It  will  be  observed  that  the  plea  only  alleges  the  payments 
were  made  to  be  appliedy  leaving  the  mode  of  application  to 
the  law. 

If  a  judgment  draws  interest,  the  rule  of  this  court  pre- 
scribing the  application  of  moneys,  determines  the  question. 

1 .  At  common  law,  all  contracts  or  obligations  for  the  pay- 
ment of  money  at  a  day  certainy  and  also  judgments,  draw 
«  interest.  This  was  payable  at  a  day  certain,  to  wit,  as  soon 
as  rendered,  or  in  60  days  thereafter.  2  Com.  L.  R.  207-8. 
2  Burr.  1086-8,  1096-8. 

Read  v.  Rens.  Glass  Fac.  3  Cow.  R.  394.  Where  the 
court  (Sutherland,  J.)  says  the  interest  is  always  an  incident 
to  the  debt ;  which  is  familiar  law. 
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In  IUkt9on  ▼.  Prtston,  3  J.  R.  988,  the  court  only  held  Cuittbrdbh, 
tiMt,  where  the  dedaration  did  not  discloge  a  claim  carrying     '^^i^^' 
interest,  a  plea  of  payment  of  the  amoant  prima  facie  due,       ^JJ^^ 
was  good  on  demurrer.  v. 

Bnt  here  the  case  shows  a  demand  carrying  interest,  and      ^Xd. 
the  plea  does  not  allege  a  saii$f action  in  fact. 

8.  Whatever  may  have  been  the  common  law,  we  con- 
tend the  statute  of  1810,  (Sla.  Comp.  L.  164)  and  the  statute 
of  1822,  (Sla.  Comp.  L.  216)  together  with  the  case  of  Afar- 
tm  ▼.  EUbaumey  11  Vt.  R.  93,  settle  the  question  in  this 


If  the  judgment  be  mei^ied  in  the  jail  bond,  the  case  must 
fidl  within  the  act  of  1810. 

Bot  we  apprehend  that  it  falls  within  the  act  of  1 822,  if 
either.  That  act  extends  to  "  all  judgments  on  which  ex- 
ecmtum  shall  issued*    This  is  such  a  case  most  certainly. 

It  directs  all  qgkers  to  "  collect  interest  after  60  days,'' 
clearly  referrmg  to  all  those  cases,  where,  by  the  commit- 
ment, or  postponement  of  the  sale  of  property,  or  other 
cause,  the  "  collection"  shall  be  delayed  beyond  that  period. 

Again :-— The  commitment  of  the  debtor,  raises  no  new 
rebtion  between  him  and  the  creditor ;  but  only  between 
him  and  the  sheriff.  The  creditor  stands  aloof,  and  allows 
the  law  to  take  its  course. 

It  is  a  mmms  in  the  sheriff's  hands  (possibly  for  the  bene- 
fit of  the  creditor)  to  m/oros  coUe^^ion. 

The  sheriff  or  jailor  is  the  <<  officer  executing  the  process,'^ 
and  this  is  only  a  mode  of  executing  it.  He  is  thus  to  keep 
him  until  he  pays ;  and  if  he  does  not  pay  under  60  days, 
be  baa  no  right  to  let  him  off  without  interest,  as  in  any 
other  case  of  payment  subsequent  to  the  60  days. 

If  the  court  can  exempt  him  in  this  case,  they  may  in  all 
others,  and  so  annul  the  statute. 

Soppoaa  the  mcmey  had  been  paid  to  the  sheriff^  directly  y 
could  be  be  justified  in  dischai^ng  him  ?  certainly  not ;  for 
he  was  at  that  very  period  ^'executing"  the  process,  and  was 
bound  to  collect  interest. 

If  the  payment  to  the  creditor,  who  only  receives  it  to  be 
yfliirf  legedlyy  oaa  alter  the  ease,  it  is  for  some  reason  too 
nice  to  perceive. 

3.  It  is  already  holden  that  the  commitment  of  the  debtor 

Vol.  XV.    s.  a.  vol.  i.  3 
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CHiTTi5Dxir,i8  a  mere  pledge  for  the  debt;  we,  therefore,  caonot  see 

*^i^3?'    ^^^  '^  should  work  a  satiqfaaian  at  all ;  much  lew,  tkeii 

^jj^jl      precise  quantity  of  satiafadian  toMc&  is  just  eguivaUnt  to 

V.         6  per  cent,  per  annum. 

^  An^n^        '^his  would  be  an  uDOerUiD  guage  of  the  value  of  a  omd's 


liberty,  (if  that  were  the  ground  on  which  it  wrought  aatifr* 
faction),  as  it  would  depend  on  the  magnitude  of  the  judg- 
ment. 

If,  then,  it  is  not  a  satisfaction,  iuis  nothing. 

4.  If  it  be  contended  that  the  condition  of  the  bond,  or 
execution  be,  that  he  shall  remain  until  those  sums  be  paid, 
and  therefore  the  condition  is  complied  with,— we  answer,  so 
is  the  direction  and  condition  of  all  executions  and  jail  bonds, 
whether  upon  alias  or  pluries  executions,  and  still  they  car* 
ry  interest.  Interest  is  the  incident  whicb  the  kw  has  an- 
nexed to  these  cases. 

We  cannot  discover  any  rational  distinction  between  this 
case  and  that  of  Martin  v.  KUboume,  1 1  Vt  R.  93. 

C.  Adams,  for  defendants. 

In  actions  ex  contractu,  there  are  but  three  ways  in  which 
interest  is  demandable.  1st.  As  increase  of  damages  for 
breach  of  contract.  2d.  As  given  by  the  provisions  of  the 
law.    3d.  Or  as  part  of  the  contract. 

In  this  case  there  can  be  no  pretence  that  any  thing  was 
demandable  as  an  increase  of  damages  for  breach  of  oon-» 
tract. 

It  was  not  demandable  by  any  of  the  provisions  of  law 
then  in  force. 

The  law  of  1 832  gave  interest  on  executions  after  60  days ; 
but  the  execution  in  this  case  issued  and  was  executed,  with- 
in the  60  days.  Executions  executed  do  not  come  within 
this  law. 

The  sheriff  having  an  execution  is  directed  to  collect  the 
damages,  cost,  execution,  and  his  fees,  particularly  stated. 

The  jailor  is  commanded  to  keep  the  debtor  until  he  pay 
the  sums  d^ove  named,  together  with  the  jailor's  fees.  The 
particularity  with  which  these  are  mentioned  forbids  the  in- 
ference that  any  thing  more  is  allowable,  and  there  is  noth- 
ing in  any  law  warranting  any  further  demand. 

Before  breach  of  the  bond,  the  debtor^  in  contemplation 
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of  hw,  18  witiiin  tlie  jail,  and  ander  the  control  of  the  jailor,  Cbittxkdev, 
and  oiajr  be  letumed  there,  at  the  pleaaare  of  the  jailor.  The      ^r843.^' 
bond  18  in  the  nature  of  an  extension  of  the  walb  of  the  jail,       "J^j^ 
and  until  breach,  ihe  rights  of  the  creditor  and  liabilities  of         «• 
the  debtor  remain  anchanged.  The  jailor  may  keep  his  debtor      Allen. 
io  tlie  jail  room  or  in  the  house  attached  to  it,  as  he  pleases, 
wUhami  band ;  or  he  may  keep  him  within  the  limits  on 
bond;  and,  nntil  a  breach,  he  cannot  be  8oed  for  an  escape, 
nor  be  compelled  to  assign  the  bond. 

Notbing  can  be  demanded  of  the  jailor,  nor  of  the  debtor, 
winie  io  actoal  custody,  beyond  the  sums  for  which  he  is 
eomiBittod  wUhaut  intereH.  It  must  be  so,  unless  there  is 
ao  mpnm  law  requiring  payment  of  interest  The  judg- 
meol  aaoertatos  the  amount,  and  the  commitment  is  a  man- 
ner of  enforcing  payment  of  it  It  is  the  execution  of  the 
final  process  of  the  court 

No  interest  can  be  recovered  on  contracts,  unless  there 
is  an  agreement,  express  or  implied,  for  the  payment  of  it 
Anwlafui  t*  Bawerbank^  1  Camp.  50.  CoUan  v.  Braggy 
16  East  SS8.  SMick  ▼.  Fr$nck,  1  Cow.  R.  32.  Com. 
Con.  387,  (434). 

The  oontiact  in  this  case  beii^  in  writing,  there  can  be  no 
irapKed  oadertakiog  to  pay  interest;  and  if  demandable,  it 
most  be  by  a  fair  constmctioo  of  the  contmct,  as  written. 

Bot  there  is  no  ground  for  any  such  construction.  The 
tetins  of  the  bond  are  clear  and  unequivocal,  for  the  pay- 
ment of  a  certain,  definite  sum.  The  principle  is  applicable 
to  all  bonds,  that  the  penalty  can  never  be  demanded  while 
the  conditions  remain  unbroken ;  and  there  is,  and  can  be, 
no  exception  as  to  jail  bonds. 

The  condition  of  the  bond  is  prescribed  by  law,  that  the 
priaoner  9hM  fmnain  in  the  linrits  uniU  he  be  diecharged. 
This  dieeharge  is  not  the  act  of  the  creditor,  but  is  the  sat- 
isfiuslioo  to  be  made  by  the  debtor.  The  plain  rendering 
woold  be,  that  the  debtor  ehaU  remain  in  the  limits  until 
he  eaii^fy  the  eamefar  toAtcA  he  ie  committed.  This  must 
be  so,  unless  an  increased  liability  is  raised  by  the  act  of  giv- 
ing Ae  bond,  for  while  in  dose  jail,  nothing  can  be  demand- 
ed beyood  the  payment  of  the  sums  named  in  the  execution, 
aadfees. 

After  a  breach,  interest  may  be  demandable^  but  on  a  dif-  ' 
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CBiTTSffDsv.fereDt  ground  altogether.  By  the  breaeh,  the  penhj  may 
7843T*  be  demanded  and,  on  a  motion  to  chancer,  the  court  mtj 
^jj^^      allow  interest  as  increase  of  the  debt. 

». 
Alton.  T^^^  opinion  of  the  court  was  delivered  by 

RxDFiirLi>  J. — This  is  an  action  on  jail  bond.  Plea  that 
the  debtor  paid  the  damages,  cost  and  fees,  &,c.  before  de- 
parting the  liberties.  Demurrer  and  joinder  and  jodgment 
of  the  county  court  that  the  plea  is  sufficient 

The  only  question  to  be  determined  is,  whether  the  cre- 
ditor, under  the  circumstances,  is  entitled  to  interest  upon 
the  judgment.  It  is  no  doubt  true,  that,  for  a  great  number 
of  years,  in  England,  in  actions  of  debt  on  judgment,  the 
plaintiff  has  been  considered  entitled  to  recover  interest  in 
addition  to  the  amount  of  the  original  judgment.  The  same 
has  always  been  the  law  of  this  state.  But  at  common  law, 
and  with  us,  unless  aided  by  statutes,  be  could  not,  in  any 
other  mode  of  enforcing  the  judgment,  recoter  such  interest. 
If,  for  instance,  he  Inought  ^re  facias,  instead  of  debt,  or 
took  out  an  alias  execution  after  the  date  of  the  judgment,  or 
committed  the  body  of  his  debtor,  who  remained  in  jail,  be 
must  be  content  with  the  amount  of  his  judgment  simply.  This 
difference  in  the  amount  the  plaintiff  realized  in  these  different 
modes  of  enforcii^  his  judgment,  did  not  result  from  any  inher- 
ent difference  in  the  rights  of  the  parties,  but  from  the  tech- 
nical operation  of  different  remedies.  The  scire  faoioi  only 
revived  the  original  judgment ;  the  officer  could  only  coiiect 
the  sum  stated  in  his  writ ;  the  jailor  was  bound  to  release  his 
prisoner  on  payment  of  the  sums  named  in  the  precept, 
which  was  his  warrant  for  detaining  himi  with,  perhaps,  addi- 
tional prison  charges. 

In  many  of  these  cases  the  legislature  has  interfered,  and 
miacted  that  interest  shall  be  paid.  On  some  cases  of  scire 
facias^  and  on  executions  collected  by  officers,  interest  has, 
at  different  times,  been  directed  to  be  reckoned.  Whether 
any  such  provision  has  been  extended  to  the  present  ease  is 
now  to  be  determined. 

It  is  not  pretended  that  such  is  the  case,  unless  the  act  of 
November  10,  188S,  extends  to  this  case.  In  the  case  of 
Martin  v.  Kilboume,  1 1  Vt  R.  93,  we  considered  the  act 
did  extend  to  all  cases  where  a  judgment  was  enforced  by 
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an  eiecotion  put  into  the  hands  of  an  officer ;  but  this  only  Chittznokv, 
eitended  to  i!^  time  of  executing  the  process,  and  had  no      '1843!^' 
reference  to  what  had  been  the  state  of  the  judgment  before,       TjT     7 
or  what  should  happen  after  the  process  was  executed.   And         v. 
we  DOW  think  that  this  statute  had  no  reference  to  the  com-    ^aHcb.^ 
poting  of  inteiest  on  judgments,  except  such  as  were  in  pro- 
cess ^execution,  and  then  only  up  to  the  time  of  execution. 
The  ierm«  of  the  atatote  clearly  indicate  this.     '<  All  judg- 
ments, on  which  execution  shall  issue,  shall  be  on  interest 
after  sixty  days,  and  any  officer  executing  the  same  is  here- 
by aollKwiaed  to  collect  and  account  therefor."     This  clear- 
ly gives  interest  only  upon  such  judgments  as  are  in  the  pro- 
eesa  of  eieention,  and  then  only  up  to  the  time  of  execution, 
to  be  eompiUed  by  the  officer.     The  most,  then,  that  can  be 
ooDcladed,  is  that,  up  to  the  time  of  the  commitment,  inter- 
flit,  after  sixty  days,  shall  be  computed.     After  that,  the  ex- 
•CQtioD  is  DO  kniger  '^  exeovting,"  but  executed. 

The  fonn  of  the  writ  of  execution  shows  this.  The  jailor 
is  reqahed  to  keep  the  debtor,  '<  until  he  pay  the  full  sums 
above  mentioned,  with  tfour/ees" — ^not  with  interest  there- 
QO,  but  tbe  saaEie  aums,  the  officer  might  have  demanded. 
Such,  too,  has  been  the  uniform  practice  upon  this  subject. 
I  coold  never  find  any  one  in  active  business  at  the  time,  who 
ever  sttpposad  the  statute  of  1832  affected  cases  of  this  kind ; 
and  eonteoiponineous  exposition  of  statutes  is  of  paramount 
weight*  The  fact  that,  if  the  debtor  commit  an  escape,  the 
Gfeditor  will  recover  interest,  or  that  if  the  creditor  release 
the  debtor  and  take  an  alias  execution,  and  thus  bring  the 
case  within  the  statute  of  1822,  he  will  recover  interest,  no 
more  shows  he  should  recover  it  here,  than  tbe  fact,  that 
he  is,  and  always  was,  entitled  to  interest  in  debt  on  judg- 
ment, shows  be  should  equally  have  recovered  it  in  scii'e  for 
tiM^  or  on  execution,  even  without  the  aid  of  the  statute. 
It  is  enough  for  us  to  know  that  in  this  case  the  law  has 
made  no  provision  for  adding  the  interest  to  the  judgment 
after  tbe  commitment,  and  that  the  debtor  ie  entitled  to  hie 
rebose  191019  paying  the  eums  upon  which  he  ie  committed. 
For  one  to  say,  Ua  lex  scryfta  eet^  is  thought  to  be,  I  am 
awaie,  no  very  great  work  of  profoundness  in  the  exposition 
of  tbe  law ;  but  it  is  an  unanswerable  reason,  why  decisions 
abonld  net  countervail  the  plain  letter  of  the  law.  Judgment 
of  connty  court  affirmed. 
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Chittsudbr, 
•^"ISa?'  State  v.  G.  H.  Pox.      • 

State         An  indictment  against  an  individual,  unconnected  with  others,  for  aaght 

-jf  *  that  was  averred,  predicated  upon  that  section  of  the  statute  relatiye  to 

oflfenees  against  public  policy,  which  inflicts  a  penalty  upon  each  indivitf- 

aal  of  any  company  of  pUy«n  or  penons  wbatorer,  wko  ahaU  exUhit 

any  tragedies,  &c.,  is  insufficient. 

Information,  iii  five  counts,  filed  by  the  state's  attorney, 
founded  on  the  fifteenth  section  of  the  statute  relating  t6 
offences  against  public  policy,  which  declares,  that  if 
*^  any  company  of  players  or  persons,  whatever,  Bhalf  ex- 
"  hibit  any  tragedies,  comedies,"  &c.  '^  in~  any  public 
'^  theatre  or  elsewhere,  for  money,"  dtc.  *'  each  person  so 
**  exhibiting,  shall  forfeit  and  pay  a  fine  not  exceeding  two 
'<  hundred  dollars.". 

The  first  count  of  the  information  charged  'UhatG.  H; 
Fox,  of  Burlington,  in  said  county  of  Chittenden,  on  the  4tk 
day  of  July,  A.  D.  184S,  with  force  and  arms,  at  Burling- 
ton, aforesaid,  did  exhibit  comedies,  fiirces  and  lodierous 
compositions,  to  divers  citizens  of  this  state,  for  money,  at 
a  reward  for  his  the  said  G.  H.  Fox's  service  and  labor  there- 
in, contrary"  dtc. 

The  remaining  counts  varied  the  description  of  the 
offence,  and  charged  the  exhibition  of  a  specific  comedy, 
and  the  reception  of  money  from  individuals  named ; 
but  omitted  to  charge  the  respondent  with  the  commission 
of  the  acts  complained  of,  as  one  of  a  **  company  of  players 
or  persons." 

The  respondent  pleaded  not  guilty.  The  jury  returned  a 
verdict  of  guilty ;  and  the  respondent  moved  in  arrest  of 
judgment  for  the  insufficiency  of  the  information.  The 
motion  was  overruled,  and  the  respondent  excepted. 

J.  Match  for  respondent. 
'  That  the  respondent  belonged,  either  to  a  company  of 
players  or  a  company  of  other  persons  exhibiting  tragediet, 
&c.,  in  a  public  place,  with  the  intent  to  be  rewarded  for 
his  services,  and  inviting,  or  suffering  the  public,  generally, 
to  witness  the  performance,  is  not  charged  in  any  of 
the  counts  of  the  indictment.  But  aH  thete  are  essential 
ingredients  to  constitute  the  offence,  and  necessary  to  be 


Fox. 
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alleged  and  proved^   before  a  conviction  can  be  had  un- Cuittzudxii, 
der  the  slatult.      If  a   single    individual,   only,    exhibits,      ^1843!^'' 
it  is  not  within  the  act.     To  render  him  so,  the  court  must       "^^ 
lead  the  statute  in  this  way  :  "  |jf  any  person  shall"  SfC.       jd- 
wholly  lejecting  the  word  *^  company. "     But  whether  the 
ladividoal  does  the  act  entirely  alone,  without  any  connex- 
ion with  any  others,  or  in  connexion  with  others,  is  very 
materials    In  the  first  instance,  it  is  not  declared  to  be  un- 
lawful ;  in  the  other  it  is  visited  with  heavy  penalties.     The 
true  reading  of  the  statute  we  insist  is  this — "  If  any  com- 
pany of  players  or  any  company  of  olher  persons,  shall," 
Slc    This  accords  best  with  the  rules,  both  of  grammar 
and  cQOStraction  of  statutes.     ''  A  statute  ought,  upon  the 
'<  wbde,  to  be  so  construed  that  if  it  can  be  prevented,  no 
^  dause,  sentence  or  word,  shall  be  superfluous,  void  or 
''  insignificant."  6  Bacon,  880,  Wilson's  Ed.  1  Shower,  108. 
Bsx  V.  BerckUt^  Hard.  344.    To  give  it  the  construction 
contended  for  by  the  prosecutor,  the  clause,  '<  |f  any  comr 
"jMny  qf  players "  is  wholly  superfluous,  and  the  word 
compaay  will  be  rendered  wholly  void. 

Again  :  On  the  same  page  of  Bacon,  citing  1  Inst.  381, 
for  his  authority,  the  role  is  laid  down,  "  that  the  most  nat- 
**  uraland  genuine  way  of  construing  a  statute  is,  to  con- 
"  stme  one  part  by  another  part  of  the  same  statute."  In 
vaiaoiis  other  sections  of  the  same  statute,  when  the  act  may 
be  fully  and  eiectually  performed  by  a  single  individual,  the 
lsgi(riature  have  attached  a  penalty  to  it,  though  no  other  one 
participated  with  him  in  the  performance.  This  plainly 
shows  they  did  not  intend  to  make  this  offence  penal, 
luilesft  more  than  one  was  concerned  in  the  commission.  The 
molMse  of  the  legislature  in  impeding  amusement  and 
iostrucUon  to  the  people  «does  not  appear ;  and,  as  there  is 
no  preamUe  we  cannot  conjecture  whether  they  had  the 
morals  of  the  people  in  view,  or  designed  to  regulate  the 
currenqr  or  exchanges.  If  the  latter,  it  is  obvious  that  a 
sini^  teaoher  of  elocution,  like  the  respondent,  would  do 
Mile  damage  to  the  treasury,  while  a  complete  travelling 
theatre  might  create  a  suspension.  The  one  then  would  be 
a  proper  subject  of  prohibition ;  the  other  not. 

But,  to  construe  the  statute  so  as  to  make  the  facts  there 
chaiBsdy  an  offence  under  it,  the  court  must  dispense  with 
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CHiTTxiTDBir,  another  important  rule,  whkh  ought  always  to  be  obtenrcd, 

^&43?^'    in  construing  statutes,  to  wit :  that  penal  statutes  are  COD* 

"^^      stirued  strictly.  In  Plowden  17,  Regina  ?•  TogOMO^  6  Baa 

V*         Ab.  390,  the  rule  which  is  most  peculiarly  applicable  to  this 

case,  is  laid  down  thus — **  The  rules  of  the  common  law 

<  will  not  suffer  the  general  words  of  a  statute  to  be  restrain* 

'  ed  to  the  prejudice  of  a  person  upon  whom  a  penalty  is 

^  inflicted.     But  there  are  a  multitude  of  cases  to  show,  that 

'  the  general  words  of  a  statute  ought  to  be  restrained,  in 

'  favor  of  such  person." 

H.  Leavenworth,  Statics  Attorney,  for  plaintiff. 

1.  The  expression  in  the  statute — ''  Any  company  of 
players  or  persons  whatever" — evidently  means  a  company 
or  a  person,  and  not  company  of  players  or  company  of 
persons.  That  is,  if  a  company  of  players,  or  if  an  individ- 
ual, shall  exhibit  theatrical  shows,  Slc.  they  shall  suffer  the 
penalty  of  the  statute — the  word  persons,  by  constructiooi 
meaning  the  same  as  person.  Hence  all  the  counts  in  the 
indictment  are  sufficient  in  alleging  that  the  respondent 
exhibited  theatrical  shows. 

2.  The  language  of  the  statute  is  the  most  concise  pos- 
sible. It  consists  of  words  most  ordinarily  used  ;  and  it 
would  have  been  unnecessary  to  have  used  any  more  or 
other  words.  The  framers  adopted  a  correct  rule  in  using 
as  few  words  as  possible  to  express  their  intention. 

3.  To  connect  the  word  company  with  the  word  person 
would  be  a  repetition,  for  the  word  company  refers  to  per- 
sons when  used  in  connection  with  the  word  players.  A  com- 
pany of  players  is  nothing  more,  of  course,  than  a  company 
of  persons ;  and  if  the  statute  was  designed  only  to  punish 
those  persons  who  were  connected  with  companies,  then  the 
expression  company  of  players  would  have  been  sufficient. 
But  the  framers  of  the  statute,  after  they  had  used  the  ex- 
pression <<  company  of  players,"  saw  it  would  not  compre- 
hend those  individuals  who  might  exhibit  theatrical  shows, 
and  they  added  the  common  expression,  <<  or  persons  what- 
ever ; "  which  in  fact  is  the  same  as  if  they  bad  said,  any 
person  or  persons  whatever. 

4.  The  expression,  "  each  person  so  exhibiting,"  in  the 
last  part  of  the  section,  further  supports  tlie  construetioo 
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cofiteoded  for.     The  expreBsion,  "  each  person, "  refers  to  CaiTTswDBir, 
individuals  who  exhibit,  who  are  not  connected  with  com-      laJa!^^' 
panies,  as  well  as  those  that  are.  "^^ 

5.  The  framers  of  the  statute  must  have  had  in  their         «• 
nunds  those  individuals  who  exhibit  theatrical  plays,  who 
wete  not  connected  with  companies,  as  well  as  those  who 
were.    It  would  be  contrary  to  reason  and  common  sense  to 
oondnde  otherwise ;  and  having  in  their  minds  both  classes 

of  persons,  they  have  most  evidently  comprehended  both  in 
the  statute. 

6.  Though  penal  statutes  should  be  construed  strictly, 
yet  they'should  not  be  construed  so  strictly  as  to  defeat  the 
obvious  intention  of  the  legislature.  United  States  v.  Wilt- 
hergtUj  5  Wheaton's  R.  76. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J. — ^This  case  comes  before  the  court  upon  a 
motion  in  arrest,  for  the  insufficiency  of  the  information. 
It  is  one  of  the  first  principles  relative  to  indictments  that 
they  must  contain  such  facts  and  circumstances,  as  are 
necessary  to  constitute  the  offence.  Several  objections  are 
made  to  this  information ;  but  it  is  of  no  importance  to  con* 
sider  but  a  single  one.  The  15th  section  of  the  statute  relative 
to  offences  against  public  policy,  page  448,  upon  which  this 
information  is  founded,  provides,  '<  that  if  any  company  of 
players,  or  persons,  whatever,  shall  exhibit  any  tragedies,  &c. 
in  any  public  theatre  or  elsewhere,  for  money,  &c.,  each 
person  so  exhibiting,  shall  forfeit  and  pay  a  fine  not  exceed- 
ing two  hundred  dollars.  In  none  of  the  counts  in  this  in- 
dictment is  it  alleged  that  Fox  was  one  of  a  company  of  play- 
ers or  persons  ;  and  to  my  mind  it  is  quite  clear  that  no  single 
individual,  unconnected  with  others,  can  commit  the  offence 
contemplated  in  this  section  of  the  statute.  The  evils  in- 
tended to  be  prevented  by  this  statute,  arose  from  a  company 
of  players,  or  of  persons  professing  to  act  as  such,  going 
about  the  state  and  getting  up  their  various  exhibitions ;  and 
not  from  the  acts  of  individuals. 

Besides,  the  obvious  grammatical  construction  is  for 
the  word  ''  persons  "  to  stand  connected  with  *^  players  ;" 
both  in  the  same  case ;  and  the  one  extending^  as  the  case 
might  be,  lo  individuals,  not,  perhaps,  included  in  the  other. 

Vol.  XV.     s.  r.  vol.  i.        4 
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CHiTTK5Di»,The  penalty  is  inflicted  "  upon  each  person  so  exhibiting." 
ms!^^'    AH  penal  statutes  are  to  be  construed  strictly ;  and  gmieral 
WheeleT^  words  are  not  to  be  restrained,  to  the  prejudice  of  a  person 
V-         upon  whom  a  penalty  is  inflicted  ;  though  they  will  be  res- 
trained in  favor  of  such  person.     In  the  county  court  I  was 
of  the  opinion  that  the  indictment  was  bad  ;  but  we  thought 
best  to  overrule  the  motion,  that  the  question  might  pass  to 
the  supreme  court.     The  result  is,  that  the  judgment  of  the 
county  court  is  reversed,  and  the  sentence  of  the  court 
arrested. 


John  Wheeler  v.  Htman  Lane. 

The  second  sectioa  of  the  act  of  the  10th  of  Noyember,  1802,  exemptia|f 
from  taxation  the  property  of  the  President  and  ProfeMors  of  the  Uni- 
yersity  of  Vermont,  to  the  valae  of  one  thoaaand  dollan,  is  in  force,  and 
not  repealed. 

Trespass  for  taking  a  cow.     Plea,  not  guilty. 
Issue  to  the  court. 

The  cause  was  submitted  to  the  county  court,  upon  the  fol- 
lowing  statement  of  fads,  agreed  upon  by  the  parties,  to  wit: 
'^In  this  cause,  it  is  agreed,  that  John  Wheeler,  at  the 
'several  times  hereafter  named,  Mras,  and  is.  President  of 
'  Vermont  University  ;  that  Hyman  Lane  was,  and  is,  Con- 
^  stable  and  collector  of  taxes,  in  and  for  the  town  of  Burling- 
'  ton  ;  that,  on  the  first  of  April,  1840,  the  plaintiff  owned 
'  and  possessed  one  cow,  of  the  value  of  $25,  one  horse,  of 
'  the  value  of  $75,  and  stock  of  the  Bank  of  Burlington,  of 
^  the  value  of  $1000,*--«mounting,  in  the  whole,  to  the  sum 
'  of  $  1 1 00, — and  no  other  taxable  property ;  that  his  list  for 
<  that  year  was 

'One  poll, $10.00 

'One  cow,       - 1.25 

'  One  horse, 3.00 

'  Bank  stock, 60.00 

'  Making  his  list  for  1840,  -         -        -      $74.35 ; 

'  and  that  the  plaintiff  delivered  no  list  to  the  listers,  but  was 
'  assessed  by  them  as  above : — 

'  That  the  town  of  Burlington,  in  towii  meeting  assembled, 
<on  the  6th  of  March,  1841,  voted  a  tax  of  seven  eeiMs  on 
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'Ibe  dollar  of  the  grand  list  of  1840;  on  which  a  rate-bill  Chittxndbk, 
<  waa  regularly  made,  aasening  said  Wheeler,  at  the  sum  of    '^Tqaa.^* 

*  02.47,  and  delivered  to  said  Lane  to  collect,  with  a  regular  ^vvheeier 
'  warrant  to  collect  the  same ;  and  that,  by  virtue  of  said         «• 

'  rate-bill  and  warrant,  on  the  refusal  of  President  Wheeler 

*  to  pay  said  tax,  the  defendant,  Lane,  took  bis  cow,  and 
'  regolarly  sold  her  in  satisfaction  of  said  tax  : — 

*  That  the  funds  of  the  University  consist,  chiefly,  of  the 

*  lands  reserved  for  that  purpose,  in  the  grants  by  the  state ; 
'  but  that  considerable  donations,  in  lands,  money  and  books, 
'  have  been  made  to  the  University,  by  private  individuals. 

<  The  several  acts  of  the  General  Assembly  of  Vermont, 
'  relating  to  the  University,  are  made  part  of  the  case. 
'  If  President  Wheeler  is  liable,  under  the  laws  of  this 

*  State,  to  the  payment  of  said  tax,  judgment  is  to  be  enter- 

*  ed  for  defendant  to  recover  his  costs ;   but  if  he  is,  by  law, 

*  exempted  from  the  payment  of  said  tax,  then  judgment  to 
'  be  entered  for  the  plainttfls,  for  $15  damages. 

'  The  only  question  which  the  parties  wish  to  raise,  is,  the 

*  liability  of  the  President  of  the  University  to  tfae-payment 
^  of  taxes ;  therefore  all  matters  of  form  are  to  be  disregarded  ; 

*  and  if  the  case  stated  is  not  sufficient  to  raise  that  question, 
'  then  the  parties  agree  to  amend  it."  * 

Upon  this  statement,  the  court  decided  that  the  defend- 
ant was  guilty,  and  rendered  judgment  for  the  plaintiflf  to 
recover  the  damages  stipulated  in  the  agreement,  and  his 
costs ; — ^to  which  decision  the  defendant  excepted. 

C  Adama^  for  defendant. 

The  act  of  1779  fM'ovides  that  all  males  between  16  and 
fiO  shall  be  set  in  the  list  at  six  pounds,  excepting  ministers 
of  the  gospel,  the  president  of  the  college,  annual  school 
masters,  and  students ;  and  that  all  the  estate  of  ministers 
and  the  president  shall  be  exempt  from  taxation.  State  Pa- 
pers, 279. 

Act  of  1787.  Males  between  21  and  60  are  subject  &c., 
excepting  as  above ;  but  the  amount  of  property  of  ministers 
and  president  exempted,  is  limited  to  five  hundred  pounds. 
Page  10. 

Act  of  1791 ,  founding  a  college  at  Burlington,  exempts 
all  the  property  of  the  University,  to  the  amount  of  one  hun- 
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Chittenden,  dred  thousand  pounds  ;  and  the  persons  of  the  officers,  sto^ 
"^Ts^s.^'     dents,  and  servants,  are  exempted  from  taxes  and  military 

Wheeler      d""^«- 

V.  Act  of  1797,  provides  that  all  males  between  21  and  60 

shall  be  set  in  the  list  at  twenty  dollars,  except  ministers  and 
students,  and  exempts  the  property  of  ministers  to  the  amount 
of  one  thousand  dollars. 

Act  of  1802.  The  persons,  families  and  estates,  to  the 
amount  of  one  thousand  dollars,  of  the  president  and  profes- 
sors in  the  University,  and  the  persons  of  the  students,  resi- 
dent graduates,  and  servants,  are  exempted  from  taxes  and 
military  duties. 

Act  of  1819,  repeals  all  exemptions  in  favor  of  the  pro- 
perty of  ministers. 

Act  of  1825.  All  persons  are  set  in  the  list,  except  stu- 
dents, and  there  is  no  exemption  of  property,  except  land 
for  schools  and  other  public,  pious  and  charitable  uses;  and 
all  other  acts  are  repealed,  in  pari  materia. 

From  this  view  of  the  several  acts,  it  is  apparent  that  the 
legislature  have  repealed  all  exemptions  in  favor  of  college 
officers,  and  have  subjected  all  male  persons  to  taxation,  ex- 
cepting students. 

The  only  question  is,  then,  whether  the  legislature  has  pow- 
er to  annul  these  exemptions  in  favor  of  college  officers. 
The  only  ground  on  which  the  annulling  can  be  resisted,  is, 
that  the  acts  creating  these  exemptions  operate  as  grants, 
thereby  creating  vested  rights. 

The  act  of  1802  is  not  a  grant  to  any  one,  although 
corporate  powers  created  by  law,  and  vested  in  the  Universi- 
ty, are,  by  virtue  of  the  act  of  1791 ;  and  if  any  act  is  to  be 
considered  as  a  grant,  it  is  this  act  of  1791.  The  act  of  1802 
is  not  in  the  nature  of  a  grant — creates  no  vested  rights,  and 
18  but  the  ordinary  legislation  of  the  state,  exempting,  or  sub- 
jecting, as  sound  policy  may  dictate. 

It  rests  on  the  basis  of  exemption  from  the  levy  of  execu- 
tion, of  cavalry  horses,  and  of  militia  polls,  which  are  varied 
from  year  to  year.  These  exemptions  create  no  permanent 
rights,  any  more  than  the  bounty  on  silk  or  wolves — ^laws 
which  confer  privileges  while  the  laws  exist,  but  which  may 
be  repealed  at  the  pleasure  of  the  legislature. 

By  the  existing  laws,  all  males  over  sixty  years,  and  all 
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females,  are  exempted;  but  no  one  ever  supposed  they  ac- Cbittehdsn, 
quired  thereby  any  vested  rights,  nor  doubted  the  power  of    '^'^i^^f* 
the  l^slature  to  subject  them  to  taxation.     The  policy  of    y.. 
such  laws  might  well  be  doubted ;  but  there  can  be  no  doubt         v. 
as  to  the  power  of  enacting  them. 

Neither  the  act  of  1791  nor  of  18Q2  create  any  rights, 
or  confer  any  privileges,  beyond  the  existence  of  the  laws. 

Before  the  establishment  of  the  college,  by  the  act  of  1779, 
the  president  and  ministers  of  the  gospel  were  alike  exempted 
from  taxation  ;  and  if  these  exemptions  can  be  regarded  as 
vested  rights,  they  became  so  by  the  law  of  1779,  as  much 
as  by  the  act  of  1791,  or  1802;  and  yet,  the  power  of 
the  legislature  to  repeal  these  exemptions  in  favor  of  minis- 
ters, has  never  been  questioned.  It  will  be  difficult  to  draw 
any  distinction  between  the  rights  of  ministers  and  college 
officers,  and  limit  the  power  of  the  legislature  as  to  one,  and 
leave  it  uncontrolled  as  to  the  other.  Both  classes  are  equal- 
ly meritorious,  and  if  one  need  protection  more  than  the 
other,  assuredly  the  ministers  are  entitled  to  it. 

The  college  officers  can  claim  no  superior  rights  from  the 
fiict  that  the  act  granting  these  exemptions  creates  the  cor- 
poration, and  authorizes  them  to  take  the  charge  and  man- 
agement of  the  funds  of  the  institution. 

The  officers  are  not  parties  to  the  grant ;  and  it  is  not 
seen  how  those  who  are  not  parties  can  avail  themselves  of 
its  provisions.  It  will  hardly  be  contended  that  the  students, 
resident  graduates,  and  servants  attached  to  the  college  have 
acquired  any  vested  rights  from  the  act  of  incorporation,  for 
the  very  obvious  reason  that  it  is  not  a  grant  to  them ;  and 
yet  the  language  is  as  strong  in  their  favor  as  in  favor  of  the 
officers. 

If  any  rights  were  created  by  the  act  of  incorporation,  they 
are  rights  vested  in  the  trustees,  for  they  only  can  be  regard- 
ed as  the  grantees  ;  and  the  provisions  therein,  in  favor  of  all, 
others,  as  well  the  officers  as  the  students  and  servants,  are 
but  part  of  the  ordinary  legislation  of  the  state,  which  may 
be  varied,  from  time  to  time,  as  the  legislature  may  think  ex- 
pedient. 

Whatever  character  the  exemptions  assume,  they  cannot 
be  considered  as  personal  and  several  rights,  to  be  exercised 
by  each,  severally,  but  joint,  and  to  be  exercised  by  them 
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CaiTTXNDsii,  collectively.    Take  the  case  of  trustees.    If  they  have  any 
1843^^'    rights,  awarded  to  them,  they  are  joint  rights,  to  be  exercised 
^i^^^j^y     by  them  collectively,  in  their  corporate  capacity  of  trustees. 
V.  If  there  are  any  rights  created,  they  are  in  the  nature  of  a 

franchise,  and  can  only  be  exercised  by  the  trustees,  collect- 
ively, when  assembled  as  a  eorporation.  It  would  be  a  novel 
idea  that  the  servants  attached  to  the  institution,  have  r'^hts 
vested  in  them,  severally,  while  the  trustees  to  whom  the 
grant  is  made,  have  none. 

The  argument  for  these  exemptions  rests  on  the  supposi- 
tion, that  the  corporation  of  the  university  is  a  private  cor- 
poration. It  may  be  admitted  that  an  act  establishing  a 
bank,  a  manufacturing  company,  or  any  other  strictly  pri- 
vate corporation,  is  in  the  nature  of  a  grant,  and  that  the 
trustees  thereby  acquire  rights  vested  in  them  by  the  act, 
which  the  legislature  have  no  power  to  repeal. 

It  is  equally  clear  that  a  public  corporation,  as  a  town, 
county,  or  a  bank,  established  by  the  government,  on  its  own 
funds,  and  for  its  own  facilities,  is  subject  to  the  control  of 
the  government,  and  may  be  repealed  at  pleasure. 

It  was  on  this  distinction  that  the  Dartmouth  college  case 
was  decided.  In  that  case,  aU  the  funds  of  the  institution 
were  provided  by  the  trustees,  or  through  their  agency. 

The  court  held  that  the  character  of  the  funds  gave 
character  to  the  corporation  created  to  manage  those  funds ; 
and  the  reasoning  that  led  the  court,  in  that  case,  to  decide 
that  the  corporation  was  a  private  one,  would  have  led  them 
to  decide  that  the  corporation  of  the  University  of  Vermont 
is  a  public  one. 

This  corporation  has  all  the  attributes  that  a  public  corpo- 
ration can  have.  It  has  its  foundation  in  the  beneficence  of 
the  state ;  is  endowed  by  the  public  lands  of  the  state,  and 
the  trustees  are  appointed  to  manage  the  funds  of  the  state. 
By  the  act  of  1810,  they  were  to  be  commissioned  by  the 
governor,  as  state  officers,  and,  at  one  time,  were  to  be 
appointed  yearly  by  the  legislature,  as  state  officers. 

The  governor  and  speaker  of  the  house  are,  $x  officio^ 
members  of  the  board  of  trustees,  and  the  corporation  are  re- 
quired to  make  an  annual  report  to  the  legislature  of  the 
state,  of  their  funds  and  of  the  condition  of  the  University. 
The  University  is  declared  to  be  under  the  special  patronage 
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of  tbe  state ;   it  is,  in  character,  aad  eflfect,  a  state  institu-  CuiTTxitDxir, 
tion ;  lis  trustees  are  the  servants  of  the  state — stewards  of      ^84?^' 
Ibe  public  beneficence,  for  the  public  good  of  the  state ;  and     ^ 
the  I^riature  have,  from  time  to  time,  altered  the  charter         «. 
as  Uiej  considered  the  public  good  required. 

There  is  a  further  consideration  that  should  have  great 
weight.  By  the  terms  of  the  last  act,  relating  to  the  college 
(1828)  the  legislature  have  expressly  reserved  to  themselves 
tbe  right  of  repealing  the  act ;  and  if  the  legislature  have  the 
power  of  repealing  the  tJohoU  act,  a  fortiori,  they  inay  rep^l 
a  part  of  it ;  and  having,  by  the  act  of  1825,  made  provisioDS 
HSGOBsistent  with  the  ezemptioas  in  tb^  act  relating  to  the 
ee^ege,  these  exemptions  must  be  conridered  as  annulled. 

The  act  of  1825  should  have  a  liberal  construction,  inas- 
much as  it  is  founded  in  an  equality  of  burthens.  There  is 
no  good  reason  why  the  President  of  the  college  should  be 
exempted  from  taxes  to  which  all  others  are  snbjected.  If  his 
salary  is  not  a  suiBcient  compensation  for  his  services,  let  it 
be  increased.  The  peojde  of  this  state  would  hardly  be 
willing  to  pay  the  amount  of  the  i^cers'  salaries  by  a  yearly 
tax ;  and  yet  this  exemption,  as  far  as  it  extends,  is  identical 
with  a  tax.  There  is  a  material  difference  in  the  mode  of 
making  an  addition  to  his  salary.  In  the  one  case  it  is  a 
charge  on  the  funds  set  apart  for  the  purpose ;  but,  in  the 
other,  is  an  addition  to  the  individual  burthens  of  the  people. 

Tbe  policy  of  state  legislation  has  been  constantly  tending 
to  an  equality  of  burthens.  At  first,  exemptions  were  liber- 
ally granted  ;  but  the  legislature  seems  to  have  straggled  for 
a  more  equal  distribution^  until,  at  length,  all  are  subjected 
to  conmion  btirthens. 

All  distinctions  are  particularly  odious  to  the  people  of  this 
slate.  It  is  on  tl^is  ground  they  have  abolished  all  exemp- 
tions in  favor  of  ministers.  And  it  is  to  be  presumed  that 
the  repeal  of  the  exemptions  of  college  oiBcers  was  on  the 
same  principle. 

Lyman  8^  Marsh  for  plaintiff. 

I.  The  exemption  of  the  President  and  other  officers  of 
the  University  from  taxation,  by  the  act  of  1802, — Sla.  Comp. 
L.  586, — is  in  the  nature  of  a  grant  to  the  corporation ;  and 
the  legnlatuve  has  not  the  power  to  repeal  it. 
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Cbittenozn,      1.  The  act  of  1802  is  an  addition  to  the  original  charter, 
"^T&Ts.^'     and,  therefore,  to  all  intents  and  purposes,  a  part  of  it ;  sub- 
^~~~  ler     J®^^  ^^  *^®  ®**"*®  ^^^^^  ^^  construction,  and  conferring  rights 
V.         and  immunities  equally  sacred  and  binding  upon  the  govern- 
ment, as  the  franchises  vested  by  the  act  of  incorporation. 
3  Story  on  the  Constitution,  262. 

2.  The  corporation,  created  by  the  act  of  1791 — Sla. 
Comp.  L.  581 — and  the  several  additional  acts,  is  a  private 
corporation,  and,  therefore,  all  legislative  grants  to  it,  wheth- 
er of  funds  or  franchises,  are  irrevocable.  Dartmauih  CM- 
kge.  v.  Woodward,  4  Wheat.  518.  4  Cond.  R.  519,  526, 
562.  Allen  v.McKeen,  8, 9,10,1 1 .  3  Story  on  Cons.  260, 262. 
Trustees  Cakdonia  Co.  Gram.  Sch'l  v.  Buri,  1 1  Vt  R.  632. 

3.  And  even  though  it  be  a  public  corporation,  yet  a 
grant  of  this  nature  is  irrepealable.     2  Kent's  Com.  275. 

4.  The  exemption  from  taxation,  secured  by  the  act  of 
1 802,  though  enuring  to  the  benefit  of  certain  officers  of  the 
University,  is  a  grant  of  a  right,  valuable  to  the  corporation, 
because  it  amounts  to  a  contract  on  the  part  of  the  legisla- 
ture to  contribute  to  the  salaries  of  those  officers  a  sum  equal 
to  their  respective  taxes  ;  and  thus  enables  the  corporation 
to  reduce  the  salaries,  by  a  corresponding  amount. 

II.  The  legislature  has  never  attempted  to  repeal  the 
act  of  1802. 

1.  It  was  not  repealed  by  any  specific  act, — ^by  the  gen- 
eral repealing  act  of  1839,  or  by  the  repealing  clause  of  the 
listing  act  of  1825,  now  in  force. 

2.  Nor  does  the  last  mentioned  clause  repeal  it  by  impli- 
cation, because  the  operation  of  that  clause  is  confined  to 
'^  acts  and  parts  of  acts,  ascertaining  the  principles  on  which 
'  the  list  of  this  state  shall  be  made,  and  directing  listers  in 
<  their  office  and  duty."  This  is  the  uniform  title  of  all  the 
laws  passed  on  the  subject  of  the  general  list,  from  1797  to 
1825  ;  and  the  legislature  undoubtedly  referred  only  to  the 
acts  bearing  this  common  title ;  and  it  is  a  well  established 
principle,  that,  if  a  particular  thing  be  given,  or  limited,  by 
a  preceding  statute,  it  shall  not  be  taken  away,  or  altered,  by 
the  general  words  of  a  subsequent  one. 

III.  The  exemption  from  taxation  to  the  amount  of 
$1000,  refers  not  to  the  actual  value  of  the  property,  but  to 
the  sum  at  which  the  property  should  be  set  in  the  list,  by 
the  listing  law  then  in  force. 
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The  opinion  of  the  court  was  delivered  by  CaiTTBHoisir, 

Hebaro,  J. — Two  quefltions  are  involved  in  this  case.      ^isis^^* 
The  first  is,  in  relation  to  the  power  of  the  legislature  to    yvheeiet 
repeal  that  section  of  the  statute  of  1802,  which  exempts  the         v. 
property  of  the  officers  add  students  of  the  University  of 
Vermont  from  taxation. 

The  other  is,  in  relation  to  the  fact  whether,  in  case  the 
l^shiture  possesses  that  power,  it  has  been  exercised. 

The  last  inquiry,  if  settled  one  way,  settles  the  whole  case, 
as  it  18  animportant,  for  the  purposes  of  this  trial,  what  pow- 
ers the  I^slature  posc«tees,  if  those  powers  have  not  been 
exercised. 

The  fifth  section  of  the  act  of  1791,  fotinditig  the  Univer- 
sity of  Vermont,  provides  that  <^  the  persons  of  all  officers, 
8er?mots  aiid  students,  belonging  to  said  University,  shall, 
during  their  continuance  there,  be  exempted  from  taxes  and 
military  duties." 

The  second  section  of  the  act  of  1802,  which  is  'Mn  ad- 
dition to,  and  in  explanation  of,"  the  act  of  1791,  among 
other  things,  provides,  <<that  the  persons,  families,  and 
estates  of  the  president  and  ptbfessors,  lying  Und  being  in  the 
town  of  Burlington,  to  the  value  of  one  thousand  dollars  to 
eaeh  of  said  officers,  shall  be  freed  and  exempted  from  all 
rates,  tales,  military  services,  working  at  highways,  or  other 
such  like  duties  and  services." 

If  this  last  provision  of  the  law  is  now  in  force,  the  judg- 
ment of  the  county  court  is  coitect ;  for,  although  this  sec- 
tion only  exempts  property  to  the  value  of  one  thousand 
dollars,  still,  if  the  tax  is,  in  part,  made  upon  property 
exempt  by  hit,  the  whole  (ax  is  void.  The  important  in- 
quiry, then,  is,  has  the  l^slature,  by  any  subsequent  enact- 
ment, taken  away  this  exemption  ?  The  usual  way  of  repeal- 
ing a  statute,  is  to  pass  a  law  for  that  purpose,  expressly 
taking  away  the  provisions  of  the  previous  lait.  But  it  is, 
sometimes,  done  by  passing  a  law  inconsistent  with  the 
provisions  of  the  previous  law  ;  but  this  would  usually  hap- 
pen only  when  the  subsequent  law  was  in  relation  to  the 
SBflse  subject  matter  as  Ibe  previovs  law.  The  act  in  which 
this  exemfUoo  is  contained,  is  in  relation  to  the  "  founding 
of  a  Unhrcrsity  at  Boriington."  The  subseqaent  lawg,  which, 
it  is  insisled,  operate  to  repeal  this,  are  the  general  laws  of 
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CBiTTEUDsif,  the  state,  <'  defining  the  principles  upon  which  the  grand  list 

^843.^'     shall  be  made,"  arid  have  not,  directly  or  indirecdy,  any  con- 

CarpenterA  "^^^'^"^  ^^^^  ^^^  ^^^i  *od  make  no  allusion  to  it,  in  any  of 

Bael        its  provisions. 
Brig^  Sl        l^he  a^t  of  1791  and  the  act  of  1802  are  in  relation  to 
French.      |)ie  same  subject  matter,  and,  consequently,  whatever  there 
is  in  the  former,  inconsistent  with  the  provisions  of  the  latter, 
is  thereby  repealed. 

The  exemption  in  Ihe  first  act  extends  to  aH  the  taxes  of 
the  officers  belonging  to  the  University.  The  subsequent  acl 
of  1802  does  not,  in  express  terms,  repeal  the  5th  section  of 
the  former  act,  but  it  contains  a  provision  in  relation  to  tbe 
same  subject  matter,  which  is  inconsistent  with  it,  and,  there* 
fore,  the  legal  effect  is,  to  repeal  it.  Instead  of  exemptii^ 
the  officers  of  the  University  from  all  taxes,  it  only  exempts 
them  from  paying  taxes  on  property  to  the  value  of  one 
thousand  dollars.  But  as  there  is  no  subsequent  act  on  the 
same  subject,  which  interferes  with  this  exemption,  it  is 
reasonable  to  conclude,  that  the  legislature  have  never  inten* 
ded  to  repeal  or  modify  this  section  of  the  act  of  1802. 
We  think  that  such  is  not  the  legal  effect  of  any  of  the  gen- 
eral laws  on  the  subject  of  taxation. 

As  this  conclusion  disposes  of  all  there  is  in  this  case,  we 
do  not  find  it  necessary  to  pass  upon  the  other  question. 
The  judgment  of  county  court  is  affirmed. 


Calvin  Carpenter  and  Chauncet  Bctel  v.  William  P. 
Briggs  and  David  French. 

A  plea  in  bar  to  part  of  a  declaration  or  coant  is  ^ood,  if  it  is  a  good  an- 
swer to  all  which  it  professes  to  answer,  altbongb  it  does  nol  answer  the 
whole  declaration. 

According  to  the  practice  in  this  state,  that  part  of  the  declaration  to  which 
there  is  no  answer  is  confessed,  and  judgment  will  be  entered  accord- 
ingly, at  the  proper  time. 

This  was  an  action  on  a  jail  bond«  given  upon  a  commit* 
ment  of  the  defendant,  Briggs,  on  an  execution  issued  on  a 
judgment  in  favor  of  the  plaintiffii  against  bim,  rendered  in 
March,  1840.     The  defendants  pleaded  in  bar,  as  to  the 
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ram  of  ^48.18,  that  on  the  17ih  of  July  1838,  the  defen-  Chitteiid«!», 
dant,  BriggSi  paid  to  the  plaintiffs  the  said  sum  of  $48.18,       T^H^' 
parcel  of  the  debt  in  the  plaintiflf's  declaration  menlioned,  carnenteT^ 
which  was  accepted  by  the  plaintiffs.  Buei 

And  for  farther  plea  in  bar  as  to  the  said  sum  of  $48.18,  Bngga  &, 
the  defendants  alleged  that  the  said  judgment  was  recovered  French. 
againat  Brigga  in  an  action  of  ^cirt  facias  upon  his  recog- 
nizance, as  surety  for  costs  to  the  plaintiffs  in  -a  suit  against 
them  in  favor  of  one  Zerah  Downer,  wherein  the  plaintiffs 
recovered  a  judgment  for  $96.36  costs,  in  March,  1838 ; 
mod  that,  after  the  recovery  of  said  judgment,  to  wit,  on 
the  17th  of  July,  1888,  Briggs  paid  to  the  plaintiffs  the  said 
sam  of  $48.18,  parcel  of  said  judgment,  which  was  ac- 
eepted  by  the  plaintiffs  thereon. 

To  these  pleas  there  was  a  demurrer ;  and  judgment  was 
rendered  by  the  county  court  that  the  pleas  were  insufficient, 
to  which  judgment  the  defendants  excepted. 

f¥.  P.  Briggs  and  Hyde  fy  Peek  for  defendants. 

1.  The  first  plea  alleges  payment  of  $48.18,  parcel  of  the 
dd>t  in  the  declaration  mentioned.  The  time  alleged  in  the 
plea  is  not  material ;  as,  under  this  allegation,  defendant 
might  show  payment  on  any  day  prior  to  the  commencement 
of  the  action  ;  and  as  the  plea  is  pleaded  to  part,  and  the 
body  of  the  plea  is  an  answer  to  such  part,  the  plea  is  good, 
fro  tanio. 

The  object  of  pleading  is  to  notify  the  parties,  each,  of 
the  daim  or  defence  of  his  adversary,  and  narrow  down  the 
case  to  the  real  controversy,  and  thus  prevent  surprise  and 
cheapen  the  trial.  Payment  of  the  whole  debt  must  be 
pleaded,  to  prevent  surprise  to  the  plaintiff.  The  mischief 
woold  be  the  same  to  allow  defendant  to  mitigate  the  recov- 
ery to  a  dollar  cht  a  cent,  without  plea  or  notice  to  fdaintiff. 
Defendant  must  have  some  opportunity  to^show  partial  pay- 
ment,  and  it  is  most  beneficial  to  plaintiff  that  it  be  shown 
by  plea.  If  defendant  is  compelled,  in  such  case,  to  plead 
fttU  payment,  it  might  lead  to  an  expensive  trial,  when,  in 
troth,  there  is  no  controversy  between  the  parties.  No  rule 
<rf  pleading  requires  a  party  to  plead  a  falsehood,  as  truth  is 
an  deneai  of  good  pleading.  Chit.  PI.  509.  Pentan  v. 
Bobari,  2  East,  88. 
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CaiTTKKDsif,  A  plea,  which  nn^wers  all  it  profesBes  to  answer,  is  good. 
^a4a^'  The  numerous  cases  in  which  the  plea  is  pleaded  to  the 
^jjggj^j.  whole  declaration,  and  is  but  an  answer  to  part,  or  is  pleaded 
tf-  to  part  and  is  an  answer  to  the  whole,  have  no  bearing  on 
this  question.  There  is  another  class  of  cases  where  the  plea 
professes  to  be  pleaded  to  part,  but,  in  truth,  goes  to  the 
whole  mtject  nuUter  of  the  suit,  as  in  the  instance  given  by 
Gould,  (Gould's  PI,  p.  363,  sec.  105,)  where  the  declaratioii 
was  for  goods  dehvered  to  be  kept,  and  carri0dy  the  plea 
going  onlj  |o  the  obligation  to  keq»y  and  left  the  obligatioo 
to  carry  unanswered ;  yet  it  embraced  the  whole  property 
in  the  declaration.  In  this,  and  the  other  cases  of  this  class, 
the  plea  is  a  partial  answer  to  the  whole  eutjeti  matter ^  and 
not  a  complete  answer  to  a  part  In  the  present  case,  the 
plea  is  a  complete  answer  to  a  part  of  the  subject  matter ; 
that  is,  the  judgment.  The  role  requiring  an  answer  to  the 
whole  declaration,  is  confined  to  cases  where  the  plea  it  in 
justification,  excuse,  or  denial  of  the  original  cause  of  action. 
Such  seem  to  be  the  cases.  Hence  it  is  concluded  that  the 
rule  never  applies  where  the  plea  admits  the  cause  of  action, 
and  rests  upon  subsequent  matter  in  dischaige.  The  pkia- 
tiiTs,  by  accepting  part  payment,  have,  by  their  own  act, 
made  their  cause  of  action  divisible,  for  the  purpose  of  de- 
fence. This  case  is  the  same  as  a  plea,  answering  the  whole 
of  one  of  two,  or  more  counts. 

2.  If  this  case  comes  within  the  rule  requiring  the  defen- 
dant to  answer  the  whole  declaration,  the  plaintifi*,  by  demur- 
ring, has  discontinued  the  whole  action.  The  plaintiff  can 
take  advantage  of  this  rule  only  by  refusing  to  accept  the 
plea,  and  taking  judgment  as  by  nil  duAt  for  want  of  a  plea. 
A  demurrer,  or  pleading  over,  discontinues  the  action.  On 
demurrer,  such  plea  stands  on  its  own  intrinsic  merits,  and 
the  court  cannot  look  beyond  the  particular  plea,  to  see 
whether  any  other  plea  answers  the  residue  of  the  declaia- 
tion.  The  reason  of  this  mode  of  exception  is  obvious  ;  for 
it  is  conceded  by  all  the  books  that  a  single  plea  need  not 
answer  the  whole  of  the  counts ;  but  one  plea  may  be  pleaded 
to  a  part  and  another  to  the  residue.  One  may  terminate  in 
demurrer,  and  the  other  in  an  issue  of  fact ;  and  as,  on  de- 
murrer, each  plea  stands  on  its  own  intrinric  merits,  unaided 
and  unprejudiced  by  another,  and  as  the  ooutt  cannot  look 
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beyond  Ibe  particular  plea,  to  see  whether  any  other  plea  Chittendeit, 
aoBwers  the  residue  of  the  count  or  declaration,  it  follows,  if      ^1^43^^' 
syob  plea  is  good,  in  connexion  with  another  answering  the  carpenter  & 
leridue  (which  may  be  traversed)  it  is  good  on  demurrer  for       Buei 
so  mveh  as  it  professes  to  answer,  and  in  truth  does  answer.    Sriggs  St. 
In  such  case,  the  objection  is  not  to  the  at^ficiency  but  to  the     ^«noh. 
rtgMlariiy  of  the  plea.     It  is  unreasonable  to  deprive  the 
defendant  of  the  benefit  of  the  truth  because  he  is  unwilling 
to  couple  it  with  falsehood.    If  the  plaintiiF  insists  on  a  tech- 
nical rule,  against  the  justice  of  the  case,  he  must  comply 
with  its  requirements,  or  take  the  consequences.     2  Jac.  L. 
D.  264.     1  Salk.  18a     5  Bac.  Abr.  475.     Tippet  v.  May, 
1  Bos.  ft  Pul.  411.    Gould's  PI.  361,  sec.  102,  103,  p.  363, 
sec  105.    Arch.  PL  174,  (second  Am.  from  last  Lond.  ed.) 
1  Saund.  R.  28,  (n.  8).    Chit.  PI.  509.     HalMi  v.  Holmes, 
fsr  Spencer,  C.  J.,  18  Johns.  R.  28.     Buttytharpe  v.  Tur- 
nsr  was  a  demurrer  to  a  traverse  of  an  immaterial  averment, 
to  an  entire  plea.     The  plea  was  cepU  in  aUo  loco,  which 
is  an  answer  in  replevin,  the  place  being  material  in  that  ac- 
tion.    It  professed  to  answer  the  whole  plea,  and  prayed 
judgment  of  the  whole  action.     In  Sterling  v.  Sherwood, 
20  Johns.  R.  206,  how  the  plea  commenced  does  not  appear, 
but  it  prayed  judgment  of  the  whole  action,  which  made  it  a 
plea  to  the  whole ;  and  it  was  demurred  to  specially,  for  not 
answering  all  that  it  assumed  to  answer. 

J.  Maeck,  for  plaintiffs. 

1.  The  payment  plead  was  not  a  payment  made,  either 
on  the  bond,  or  on  the  judgment  on  which  the  bond  was 
taken,  but  was  made  anterior  to  tiie  rendition  of  the  judg- 
ment. When  the  judgment  was  rendered  on  the  recogni- 
sance, the  defendant  should  have  ofiered  it  in  evidence,  either 
as  part  payment  or  in  mitigation  of  damages ;  and  if  he 
n^lected  so  to  do,  he  never  afterwards  can  recover  it,  either 
by  suit  or  plea  in  offset.  Corey  v.  Chile,  13  Vt.  R.  641,  and 
oases  there  cited. 

9.  The  pleas  are  bad,  as  they  do  not  answer  the  whole 
oanse  of  aotion.     This  rule  requires  no  authority  at  this  day. 

8.  Where  the  plea  is  defective  in  this  particular,  as  in  all 
other  cases  of  pleading,  deficient  in  substance,  the  proper 
eourae  is  to  demur.    Chitty,  574,  says,  *^  wherever  the  ad- 
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Chittehobr,  <  versary's  plea  is  defective  in  form  or  substance,  a  demurrer 

_;^r;_' is  proper." 

Carpenter  &      ^^  ^^^  °^^  made  a  ground  of  objection  below,  but  po8- 

Buel       sibly  may  be  now,  that,  as   the  pleas  did  not  begin  onlj  as 

Brings  &.    &n  answer  to  part,  and  were  in  fact  but  an  answer  to  part  of 

French,     ^h^  declaration,  the  proper  course  of  the  plaintiff  was,  not 

to  demur,  but  to  take  judgment  for  the  part  unanswered, 

by  nU  dicii ;  and  that  if  the  plaintiff  demurs,  or  pleads 

over,  he  discontinues  his  whole  action.  Chitty,  454,  so  lays 

down  the  rule. 

But  on  this  point  there  is  much  conflicting  authority  in 
England.  In  BtMythorpe  v.  Turner,  Willes'  R.  475, 
480;  Yelvt.  38;  Cro.  Jac.  27;  Cro.  Eliz.  434,  and  2  Vent. 
193,  it  was  ruled  that  the  proper  course  for  the  party  was 
to  demur ;  and  none  of  the  cases  hold  that  where  there  is 
another  plea  covering  the  whole  complaint,  the  action  can 
be  discontinued  by  demurring  or  answering  over.  It  is  mere 
matter  of  practice  and  form,  a  mere  technicality,  if  the  ac- 
tion is  to  be  discontinued  by  the  party's  demurring  ;  and  the 
better  and  more  sensible  rule  would  be,  to  hold,  as  was  said 
by  the  court  in  Marvin  y,  WilkinSyl  Aikens,  III,  that  a 
demurrer  is  always  a  good  answer  to  an  insufficient  plea. 
Such  a  rule  is  founded  on  sound  principles  well  understood ; 
and  why  should  it  not  be  applied  to  all  cases  where  the  plead* 
ing  is  insufficient.  The  rule,  as  laid  down  by  Mr.  Chitty,  is 
merely  technical,  and  serves  no  valuable  purpose.  The 
valuable  rules  of  special  pleading  are  already  numerous ; 
those  which  are  mere  traps,  a  wise  administration  of  justice 
will  discard,  or  refuse  to  naturalize.  But  the  rule  as  laid 
down  by  Chitty  has  been  denied  to  be  law  by  high  authority 
here.  In  Sterling  v.  Sherwoody  20  Johnson,  204,  Chief 
Justice  Spencer,  speaking  of  the  rule  as  laid  down  by  Chit- 
ty and  Sargeant  Williams,  says,  *'  It  appears  to  me  it  is  not 
'  law,  and  that  the  cases  they  refer  to  do  not  bear  out  the 
'  proposition.  On  the  contrary  there  are  several  cases  which 
'  are  directly  opposed  to  it.  In  Biggs  v.  Denistony  3  John- 
'  son's  Cases,  205,  Kent,  Justice,  lays  down  the  rule  thus : 
'  That,  as  the  plea  did  not,  either  by  denying  or  justifying, 
'  meet  the  whole  matter  or  gravamen,  contained  in  the  count, 
<  it  was  for  that  reason,  bad  ;  and  he  referred  to  2  Vent.  193; 
^  Cro.  Jac.  27;  Cro.  Eliz.  434.  It  does  not  expressly  appear 
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*  by  the  case,  whether  the  plea  professed  to  answer  the  whole  Cbittkudsv, 

*  declaration  or  not  but  I  infer  that  it  did  not^  or  else  that     *^]^3/^' 

*  would  have  been  relied  on,  in  the  opinion  delivered.     This  car  enter  &, 
^  question  is  very  fully  discussed  by  Willes,  Ch.  J.  in  BuUy*       fiuel 

<  thorpe  V.  Turner,  Willes'  R.  475,  480.  He  reviews  all  Brig^  & 
^  the  cases  then  extant,  and  has  pronounced  it  absurd  to  say  French. 
^.  that  the  defendant  could  discontinue  the  plaintiff's  action 

'  by  putting  in  a  defective  plea.'  He  observed,  '  if  he 
'  demur,  it  is  said  he*  discontinues  his  own  suit,  for  he  ought 
'  to  have  entered  up  judgment  by  nil  dicU,  considering  it  no 

*  plea  at  all ;  but  this,  I  think,  is  a  practice  that  ought  not 
'  to  be  encouraged,  for  it  is  saying  the  plaintiff  may  judge 
'  for  himself  without  submitting  his  case  to  the  judgment  of 
'  the  court.  If  indeed  there  were  no  plea  at  all,  the  plain- 
'  tiff  might  enter  up  such  judgment,  but  if  there  be,  in  fact, 

*  a  plea,  though  a  defective  one,  I  think  that,  in  all  cases, 

<  he  ought  to  pray  the  opinion  of  the  court,  which  he  can  do 

*  no  otherwise  than  by  demurring ;  and  not  to  judge  for 
'  himself.'   He  cited  Yelverton,  38,  and  Cro.  Jac.  27.    The 

*  case  in  Yelverton   was  decided,  finally,  on  a  writ  of  error 

*  in  the  King's  Bench,  from  the  common  pleas.  The  cases 
'  dted  justify  the  decision  in  Willes,  and  it  seems  to  me  the 

*  reasoning  is  sound  and  conclusive." 

*  In  the  subsequent  cases  of  Hickock  v.  Cootes,  S  Wen- 
dell, 420;  Underwood  v.  CampbeU,  13  Wendell,  78;  Slo- 
cum  V.  Dtspard,  8  Wend.  615,  and  Etheridge  v.  Oehorne, 
IS  Wend.  403,  precisely  the  same  point  arose,  and  the 
decision  in  20  Johnson,  above  cited,  was  sustained. 

It  is  well  remarked  by  Chief  Justice  Willes  that  it  is  a 
dangerous  practice  to  permit  the  party  to  be  his  own  judge, 
and  ought  not  to  be  encouraged  ;  that  he  ought  to  pray  the 
opinion  of  the  court,  &c.,  which  he  can  only  do  by  demur- 
rer. It  may  be  remarked  that  the  English  practice  is  not 
adopted  here,  of  permitting  the  party  to  sign  judgment 
himself,  when  he  conceives  the  opposite  party  has  been 
guilty  of  a  default ;  but  he  must  pray  the  court  for  his  judg- 
ment. This  fortifies  the  position  we  contend  for,  for  how 
can  the  court  decide  the  pleadings  bad,  unless  the  party 
asks  their  opinion  by  demurrer. 
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Cbittbhdsn,     The  opinion  of  the  court  was  delif  ered  by 
'^T843^^'        Redfield,  J. — ^In  this  case,  there  are  two  pleas  of  part 

'Z  nter  &  payment,  both  of  which  are  not  sufficient  to  cover  the  entire 
Buel  declaration.  To  these  pleas  the  plaintiffs  demur.  The  refine* 
Briggs  A  tnents  in  the  English  books,  in  regard  to  pleas  in  bar^  which 
French.  gQ  Qj^]y  io  a  part  of  the  declaratioui  leaving  a  portion  un- 
answered, are  nice  to  a  degree  which  renders  some  of  them 
not  very  intelligible.  It  seems  to  be  admitted  by  the  writers 
upon  this  subject,  both  English  and  American,  that  the  rule 
in  Westminster  Hall  is,  that  if  the  plaintiff  demur  to  such 
pleas,  he  thereby  discontinues  his  action.  He  should  take 
judgment  as  by  nil  dicU,  treating  the  plea  as  no  plea  at  all. 
I  Chit.  PI.  511.  Gould's  PI.  368.  This  view  of  the  Subject 
is  denied  in  the  state  of  New  York,  ever  to  have  been  the 
doctrine  of  the  common  law.  Sterling  v.  Sherwood,  30 
Johns.  R.  204.  Hicock  V.  Coates,  2  Wend.  419.  Slocwn 
V.  Despardj  8  Wend.  615.  It  is  there  affirmed  that  a  de- 
murrer is  the  proper  answer  tq  such  a  plea,  where  the  objec- 
tion  is,  that  it  is  defective,  or  insufficient.  Ch.  J.  Willes  as- 
serts the  same  doctrine  in  Bullythorpe  v.  Turner,  Willes' 
R.  475-80  ;  and  cites  Yelverton  38;  Hughs  v.  Philips,  and 
Thomel  v.  Lopdd,  Cro.  Jac.  27;  neither  of  which,  to  my 
mind,  seem  to  throw  much  light  upon  the  subject.  In  JSd- 
wards  v.  White,  12  Conn.  28..  the  rule  is  admitted  to  be,  in 
England,  as  laid  down  by  Chitty,  above ;  but  it  is  said  it  has 
never  been  adopted  in  Connecticut.  A  further  qualification 
is  there  stated  to  the  English  rule,  as  laid  down  in  Clarkson 
V.  Lawson,  19  Eng.  C.  L.  169,  that  such  plea  is  good,  if 
there  be  upon  the  record  some  other  plea,  which  answers 
the  whole  declaration  ;  but  unless  that  be  the  case,  such  plea 
is  technically  bad.  Such  plea  is  also  held  to  be  bad,  both  in 
New  York  and  Connecticut.  Now  this  is  surely  too  refined 
for  common  use,  if  not  for  common  apprehension.  The 
party  may  suffer  judgment  on  the  whole  count  by  nil  dicU ; 
he  nmy  suffer  judgment  on  a  part  of  the  count  by  default, 
and  plead  the  general  issue  to  the  remainder.  Penion  v. 
Robart,  2  East's  R.  88.  He  may  confess  a  part  of  the  count, 
plead  a  tender  to  a  part,  payment  of  a  part,  and  non  assump- 
sit to  the  residue.  Chit.  PI.  51.  Gould's  PI.  361-2.  But  if 
he  plead  to  part  of  the  declaration,  although  his  plea  profess 
to  answer  only  that  part,  which  it  does  answer,  and  answer 
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wett,  still,  if  he  leave  a  portion  of  the  declaration,  neither  CHiTTxirosifi 
answered  nor  confessed,  the  plea  is  bad  for  the  whole ;  it  is  as       ^843^^* 
no  plea,  and  it  cannot  be  demurred  to,  but  the  party  must  carpenier  A. 
take  judgment  by  nil  dicU.    But  if  there  be  one  plea  upon       Bael 
the  record,  which  covers  the  whole  declaration,  then  the    Brigg*  A 
party  may  plead  as  many  part  defences  as  he  will.     This  is     ^r^n^^* 
the  English  law.     The  same  rule  obtains  in  New  York  and 
Connecticut,  except  that  in  these  latter  states  advantage  of 
the  defect  may  be  taken  by  demurrer. 

The  courts  in  New  York  and  Connecticut  have  advanced 
one  step  towards  making  this  rule  reasonable  and  tolerable  ; 
the  one,  by  denying  an  absurd  doctrine  of  the  common  law 
ever  to  have  existed,  and  the  other,  with  more  independence, 
denying,  that  it  had  ever  been  adopted  in  that  state. 

We  adopt  the  English  rule  as  it  exists  at  present,  with 
two  qualifications,  that,  under  our  rules  of  pleading,  every 
portion  of  the  declaration,  which  is  not  answered  is  admitted^ 
and  that  the  defendant  may  plead  to  part  of  one  count,  as 
well  when  there  is  no  general,  or  ftdl  answer  to  the  decla- 
lation  upon  the  record,  as  when  there  ie.  Pleas  to  a  part  of 
the  declaration,  or  to  a  part  of  a  count,  have  been  constantly 
received,  in  our  practice,  and  their  validity  tested  upon  de-i 
murrer,  without  any  question  being  made  of  the  propriety  of 
this  mode  of  trial.  Torrey  v.  Field,  10  Vt.  R.  «353.  And 
at  this  late  day,  to  go  back  and  attempt  to  dig  up  an  absurd 
refinement  of  the  seventeenth  century,  in  regard  to  which, 
such  men  as  Chief  Justice  Spencer  and  Judge  Gould  are  in 
exact  contradiction  ;  and  to  say,  at  the  same  time,  that  an 
answer  to  part  of  a  declaration  is  to  be  regarded  as  nothing, 
because  the  party  did  not  say  he  had  no  answer  to  make  to 
the  remainder  of  the  declaration,  when,  by  our  rules  of  prac- 
tice, had  he  interposed  no  plea,  his  silence  must  ha^e  been 
so  construed  as  to  the  whole  count  or  declaration^  is,  we 
think,  pushing  the  matter  of  special  pleading,  (which  is,  in 
the  main,  a  useful  and  improving  study,)  into  some  of  those 
subtleties^  which  make  it  obnoxious  to  the  severe  reprobation 
of  the  unprofessional,  and  render  it  an  instrument  of  entan- 
glement and  mystification,  rather  than  a  means  of  simplify- 
ing and  abridging  the  sometimes  involved  and  tortuous  pro- 
ceases  of  judicial  investigation.  We  wish  to  preserve  the 
system  to  a  reasonable  extent ;  and  in  order  to  do  this,  it  bc- 

VOL.  XT.       S.  a.  VOL.   I.  6 
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CHiTTEiiDcif,  comes  important,  thai  we  should  not  adopt  a  lubUetj,  whieii 

l^r^*    ^i**  Justice  Gould,  in  bis  very  lucid  treatise  on  pleading,  af- 

Utckok  &    ^^^  ^^^  pages  of  elucidation,  (363-4),  to  my  apprehensioB 

Cailin      leaves  darker  than  when  he  stated  the  naked  propositioo. 

Rid]«7.      The  only  rationale  of  such  a  rule  is,  that  it  is  so,  because  it 

was  so  established,  two  hundred  years  ago,-  and  that  it  ia 

better  now  to  adhere  to  it,  than  to  introduce  confusion  by 

adopting  a  new  one.     With  us,  that  argument  is  entirely  io 

favor  of  the  rule  we  here  establish  or  rather  declare^  for,  in 

practice,  it  has  been  estabKshed  nuiny  years. 

These  pleas  are  to  be  considered,  then.  The  second  is 
admitted  to  be  bad,  as  being  a  payment  alleged  to  have  been 
made  to  the  plaintiffs  before  the  rendition  of  the  judgment 
upon  which  the  jail  bond  was  given,  which  is  now  ia  suit 
The  first  plea  is  payment  generally,  and  although  the  time 
alleged  is  anterior  to  the  date  of  the  judgment,  it  was  not 
thereby  incumbent  upon  the  defendants  to  have  proved  their 
payment  on  the  day  alleged,  but  they  might  have  proved  it 
at  any  time  after  the  judgment.  This  plea  is,  therefore,  good 
for  so  much  as  it  professes  to  answer.  The  judgment  of  th^ 
county  court  is,  therefore,  reversed,  and  judgment  that  the 
plea  is  sufficient,  and  that  the  plaintiffs  be  barted  of  so  much 
of  their  claim,  and  that  they  recover  the  balance,  with  codts^ 
deducting  therefrom  the  defendant's  costs  of  this  court. 


HicKOK  &  Catlik  v.  Samuel  Riblrt. 

Where  money  is  advanced  to  the  defendant,  nnder  an  expectation  that  it 
wiU  be  paid  in  tninsportatioD,  thereoiler  to  be  doae,  and  to  be  adjmted 
upon  the  defendant's  rendering  his  aecouat,  it  fornishes  a  substantive 
ground  of  recovery  in  the  book  action,  if  not  paid  as  the  parties  contem- 
plated. 

The  continuance  of  a  cause  before  an  auditor  is  matter  of  discretion  ;  and, 
the  county  court  having  accepted  the  report,  and  rendered  judgment 
thereon,  the  party  is  conclnded— the  matter  testing  in  the  discretion  of 
the  court,  and  not  being  a  matter  of  error. 

This  was  an  action  of  book  account.  Judgment  to  ac'- 
count  was  rendered  in  the  county  court,  and  auditors  ap- 
pointed; who  reported,  '^That  on  the  93d  day  of  May,  1849, 

<  the  plaintiffs  and  their  attorney,  D.  A.  Smalley,  appeared, 

<  and  the  defendant's  attorney,  Mr.  Stansbury,  also  appeared, 
'  and  moved  a  coBtiiraance,  on  the  ground  that  the  defend* 
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'  ant  wts  out  of  the  state  at  the  time  of  the  service  of  the  CHiTTmDKit, 

*  nilei  &.C     But  as  it  was  not  made  to  appear  by  any  post*      'j^s*^^' 

*  tive  proof,  the  auditors,  under  the  circumstances,  did  not    uickok  A, 
'  feel  justified  in  continuing  the  said  cause."  Catlin 

The  auditors'  report  embraced  a  statement  of  the  plaintiffs'      Ridley. 
suusoont,  among  the  items  of  which  were  the  following  : 
November  3,  1836.    Cash,        ...      040 
10  bbls.  of  apples,       -      30 

They  further  stated  that,  on  the  2d  of  November,  1836, 
the  plaintiffs  delivered  to  the  defendant,  who  was  a  common 
carrier,  certain  articles  specified  in  a  receipt  executed  by  the 
defendant  to  the  plaintiffs  of  that  date,  to  be  transported  to 
Troy,  in  the  state  of  New  York  ;  that  on  the  3d  of  said  No- 
vember, the  plaintiffs  advanced  to  the  defendant  the  $40 
charged  in  the  account ;  that,  at  that  time,  it  was  expected 
by  the  parties  that  said  $40  would  go  in  part  of  the  wages 
of  transportation,  and  be  adjusted  on  the  defendant's  tender- 
ing his  account  of  said  transportation  ;  that  the  ten  barrels 
of  apples  were  part  of  the  articles  embraced  in  suid  receipt, 
and  were  lost  on  the  passage,  by  the  capsizing  of  the  defend- 
ant's boat. 

The  auditors  included  in  the  amount,  reported  for  the  plain- 
tiffs, the  said  $40,  and  disallowed  the  charge  for  the  apples. 

The  report  was  excepted  to  by  the  defendant.  On  the 
hearing  upon  the  exceptions,  the  aflidavits  of  the  defendant 
and  of  E.  A.  Stansbury  and  Wm.  P.  Briggs*  were  used 
by  the  defendant,  and  upon  the  subsequent  allowance  of 
exceptions,  were  made  part  of  the  case. 

It  appears  from  the  affidavit  of  Ridley  that  he  left  the 
state  on  his  way  to  Boston,  on  the  llth  of  May,  1842  ;  that 
he  returned  on  the  evening  of  the  22d  of  the  same  month  ; 
that  neither  before  his  departure,  nor  during  his  absence,  did 
be  receive  any  notice  of  an  audit  in  the  case,  but,  upon  his 
said  return,  he  was  informed  by  his  family  that  a  notice  tiad 
been  served,  but  that  no  copy  was  preserved,  or  handed  to 
him,  nor  was  he  informed  of  the  time  therein  set  for  the 
audit ;  thet,  on  the  day  of  the  audit,  about  one  o'clock,  he 
was  informed  of  the  same  by  the  officer  who  had  served  the 
notice,  and  that  his  residence  was  about  30  miles  from  Bur- 
lingtoo,  the  pbce  of  hearing* 

*The  affidavit  of  Brings  ia  not  among  the  papers  furnished  the  reporter. 
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Chittkiidsv,     It  appeared  from  the  affidavit  of  Stansbury  that  lie  at- 

^T&Ts^'     tended,  and  moved  a  continuance,  as  stated  in  the  auditors' 

Hickok  ^   report ;  that  he  stated  to  the  auditors  that  the  defendant  had 

Catlin      called  on  him  in  the  absence  of  defendant's  counsel,  W.  P. 

Hidiey.      Briggs,  and  said  that  he  should  be  absent  from  the  following 

Monday,  (which  was  about  two  weeks  before  the  sitting  oi 

the  court,)  in  going  to  and  returning  from  Boston,  until  the 

second  day  of  the  court,  and  left  directions  for  said  Briggs 

relative  to  another  case  of  his  then  pending  in  said  court,  but 

said  nothing  about  this  case,  or  about  having  received  any 

notice  of  the  audit. 

The  county  court  accepted  the  report  of  the  auditors,  and 
rendered  judgment  thereon  in  favor  of  the  plaintiflb.  The 
defendant  excepted. 

Briggs  fy  Peck  for  defendant. 

It  is  among  the  first  principles  of  natural  justice,  that  do 
person  shall  be  bound  by  the  adjudication  and  judgment  of 
a  tribunal  of  whose  proceedings  he  had  no  notice. 

The  defendant  had  no  notice.  The  officer's  return  show- 
ed that  a  copy  was  left  at  his  usual  abode;  and  the  testimony 
of  Stansbury  before  the  auditors,  was  sufficient  to  show  that 
the  defendant  was  out  of  the  state  at  the  time  the  copy  was 
left.  Proof  of  his  having  returned  should,  therefore,  have 
been  required  by  the  auditors. 

The  defendant  might,  therefore,  well  claim  that  the  report 
be  set  aside.  The  court  have  no  discretion  in  such  a  case. 
The  party  may  demand  his  day  in  court ;  and  it  is  error  not 
to  grant  it. 

But  there  is  sufficient  cause  for  setting  aside  the  report 
made  in  this  case,  even  if  the  defendant  had  notice. 

1.  The  action  on  book  should  not  be  extended  to  the  re^ 
.  covery  back  of  money  paid  by  the  party  in  fulfilment  of  an 
existing  contract;  and  this  court  have  so  decided  as  to 
money  paid  upon  a  note. 

3.  But  this  was  money  advanced  for  freight  of  articles  to 
the  city  of  Troy,  on  board  the  defendant's  boat,  which  boat, 
the  report  says,  was  capsized  as  to  the  apples.  So  that  to 
allow  such  a  recovery  in  this  action  would  involve  in  it  all 
the  principles  of  maritime  law,  on  the  subject  of  freight. 

9'    By  the  seventh  nile  of  Umt  kw,  as  laid  4own  in  the 
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boc^LB,  ''  the  master  shall  be  paid  his  freight  for  the  goods  Chittbitdev, 
nved  from  shipwreck.''    See  7th  and  9th  Rules,  I  Dane's      ^m^^ 
Dig.  676,  677.     Luke  v.  Lyde,  2  Burr.  882,  890.  ~Hidk^k&" 

Catlin 

D.  A.  SmdUey,  for  plaintiflfs.  Ridley. 

The  application  to  the  county  court  to  set  aside  the  report 
for  want  of  notice,  was  purely  an  appeal  to  their  discretion, 
opoD  an  examination  of  the  facts,  in  a  case  appropriate  for  the 
exercise  of  discretion.  It  is  not,  therefore,  a  subject  of  error. 

The  book  action  may  be  sustained  for  the  recovery  of  the 
money  in  this  case.  It  is  the  common  case  of  one  man 
advancing  to  another,  who  is  in  his  employ,  money  and  other 
property,  expecting  it  will  apply  upon  his  wages ;  and,  on 
striking  the  balance,  it  turns  out  that  the  laborer  is  overpaid. 
It  is  settled  that  book  account  is  the  proper  action  in  such 
cases.  Newton  v.  Higgins,  2  Vt.  R.  366.  Fay  et  al,  v. 
(rraeti,  2  Aik.  386. 

Decisions  of  the  court  below,  on  motions  for  new  trial,  are 
not  matter  of  error.  Newton  v.  UigginSy  2  Vt.  R.  366. 
PtUnam  v.  Button,  8  Vt.  R.  396. 

The  opinion  of  the  court  was  delivered  by 

Bbnnktt,  J. — ^There  is  no  good  reason  why  the  charge  of 
forty  dollars,  cash,  should  not  have  been  allowed  to  the  plain- 
tiffs by  the  auditors.  It  is  true  the  money  was  advanced  to 
the  defendant,  under  an  expectation  of  the  parties  that  it 
should  go  as  part  pay  of  transportation,  thereafter  to  be  per- 
formed, and  to  be  adjusted  upon  the  defendant's  rendering  his 
account  for  such  services.  This  money  was  not  paid  to  ex- 
tinguish a  subsisting  demand,  but  was  to  be  kept  on  foot  as  a 
subsisting  claim  against  the  defendant,  and  to  be  the  subject 
of  future  adjustment  between  the  parties.  It  comes  within 
the  principle  of  the  cases  of  Strong  v.  McConnell,  10  Vt. 
231 ;  and  Chillie  v.  Woods,  11  Vt.  468. 

If  the  defendant  failed  to  perform  any  services,  or  not 
sufficient  to  balance  that  sum,  ft  might  well  constitute  a  sub- 
stantive ground  of  action. 

It  is  also  contended  in  argument,  that  there  is  error  in  the 
IHX>ceedings  of  the  county  court  in  not  setting  aside  the  re- 
port of  the  auditors,  for  the  want  of  notice.  The  audit  was 
held  on  the  23d  of  May.    On  the  14th  of  May  notice  was 
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Ghittbvdkv,  served  on  the  attoroey  of  record,  and  on  the  16th  upon  the 

^T&Td.^'     party  himself)  by  the  officeHs  leaving  a  copy  in  the  hands  of 

Huntington  '''*  ^''^  *^  *^'*  uw9\  place  of  abode.     Though,  as  the  defen- 

«•         dant  discloses,  he  left  home  to  go  to  Boston  on  the  1 1th  of 

^  ^    '    May,  yet  he  returned  on  the  2Sd,  the  day  before  the  audit. 

When  the  continuance  was  moved  before  the  auditors,  it  was 

competent  for  them  to  have  delayed  the  hearing,  if  they  had 

thought  proper,  upon  the  representation  then  made  to  them* 

The  county  court,  no   doubt,  in  a  proper  case,  might,  in 

their  discretion,  see  fit  to  set  aside  a  report  of  auditors ;  but 

this  is  matter  purely  in  their  discretion,  and  can  not  be  the 

subject  of  error.     If,  however,  it  was  within  our  revision, 

there  is  nothing  in  the  case  to  show  that  the  discretion  was 

not  properly  exercised. 

The  judgment  of  the  county  court  is  affirmed,  with  addi- 
tional costs. 


Town  of  Huntington  v.  Town  op  Charlotte. 

'It  will  be  presumed,  that  the  supreme  cbart,  before  granting  a  bill  of 
divorce,  ascertained  that  they  bad  jurisdiction  of  the  ease^  and  of  the 
the  partiesy  although  it  may  not  appear  of  record. 

Judgments  take  effect  from  the  time  they  are  rendered,  and  not  from  the 
time  they  are  recorded. 

Appeal  from  an  order  of  removal  of  Philander  Sheldon 
from  Huntington  to  Charlotte. 

The  case  was  submitted  to  the  county  court  upon  the  fol- 
lowing statement,  agreed  upon  by  the  parties,  to  wit : — 

The  plaintifTs  contend  that  Isaac  Sheldon,  the  father  of 
the  pauper,  was,  previous  to  the  year  1807,  married  to  one 
Lucy  Kibby,  and  that  he  was  divorced  from  her  by  the  su- 
preme court,  at  their  term  in  Washington  county,  in  Feb- 
ruary, 1816, 

It  is  admitted  that,  in  1807,  the  said  Sheldon  mar- 
ried a  woman  then  called  Charlotte  Perry,  now  living;  that, 
in  December,  1816,  he  married  a  widow,  then  called  Mrs. 
Kellogg ;  and  that  the  pauper,  Philander  Sheldon,  was  born 
of  this  marriage,  March  10,  1821. 

If  the  town  of  Huntington  satisfies  the  court  that  Shel* 
don  married  the  said  Lucy  Kibby  previous  to  the  marriage 
with  Charlotte  Perry,  and  was  so  far  divorced  from  said 
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LQcy,that  hit  marriage  with  Mr8.Ketlog  was  a  \eg^\  marriage,  Chittkudsv, 
tben  the  pauper  was  duly  removed,  and  judgment  is  to  be      ^)Q4^^' 
rendered  for  said  Huntington.  Huntingtoii 

But  if  the  marriage  of   said   Sheldon   to  said  pauper's         o. 
mother  was  illegal  or  void,  then  said  pauper  waa  unduly  re- 
aK>ved,  and  judgment  is  to  be  rendered  for  said  Charlotte. 

Upon  the  above  statement  the  county  court  decided  that 
the  pauper  waa  duly  removed ;  to  which  the  defendants 
excepted. 

C.  AdamSi  for  defendants. 

The  whole  ease  turns  on  the  effect  that  is  to  be  given  to 
the  proceedings  of  the  supreme  court  in  1816,  on  the 
petition  of  Sheldon  for  a  divorce. 

1.  We  insist  that  the  court  had  no  jurisdiction.  There  is 
nothing  in  the  case,  showing  that  the  petitioner  ever  had 
any  residenee  in  this  state ;  and  the  law  of  1807  is  explicit 
in  requiring  full  proof  of  permanent  residence.  This  proof 
is  necessary,  in  order  to  give  the  court  jurisdiction  ;  and  the 
evidence  of  it  should  appear  hi  the  proceedings.  We  have, 
m  this  case,  not  only  the  record  but  the  docket  minutes ; 
and  no  proof  of  residence  was  exhibited. 

2.  Proceedings  in  divorce  are  not  according  to  the  com* 
mon  and  ordinary  jurisdiction  of  the  court,  and  are,  there- 
fore, to  be  construed  strictly.  The  right  to  proceed  must 
distinctly  appear ;  and  nothing  can  be  taken  by  presumption. 

The  laxity  which,  in  times  past,  has  characterized  the 
proceedings  in  Vermont,  on  the  subject  of  divorce,  and  the 
recklessness  with  which  jurisdiction  has  been  assumed,  have 
subjected  us  to  merited  censure.  Jackson  v.  Jackson,  I 
Johns.  424;  Barber  v.  Root,  10  Mass.  260;  Harrow  v.  7\fr- 
Mr,  14  Mass.  327;  Story's  Conf.  of  L. 

3.  Nothing  can  be  received  as  evidence  of  a  decree  of 
divorce  except  the  decree  itself,  signed  by  the  judges  and 
duly  enrdled.  This  is  in  conlisM*mity  to  the  uniform  usage  in 
matters  of  divorce  ;  and  is  (ar  more  necessary  in  such  cases 
than  in  chancery.  Marriage  is  a  civil  institution,  most  inter- 
esting in  its  natui«,  and  having  an  important  bearing  upon 
the  peace  of  society,  and  its  advancement  in  civilization 
and  impffovement.  A  power  so  fearful  as  the  dissolution  of  ^ 
it,  should  be  entrusted  to  nobody,  short  of  the  highest  ju- 
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Chittcitdbn,  dicial  tribunal  in   the  state ;  and   their  proceedings  should 

'^Ts^i^^    have  the  highest  verity  that  their   personal  signatures  can 

'~Z    ~    ~"  give.     They  should  never  be  left  to  the  carelessness,  or  mis- 

V.         takes  of  ministerial  officers  ;  and  these  proceedings  show  the 

Charlotte.   ^^^^^^  ^f  leaving  the  final  result  to  a  clerk- 

Whoever  looks  into  the  existing  law  on  the  subject  of 
divorce,  will  perceive  the  gross  impropriety  of  any  verifica- 
tion short  of  a  decree,  signed  by  the  judges,  and  enrcdied  ; 
and  yet,  the  powers,  as  now  exercised,  are  to  be  verified 
in  no  other  nor  different  manner  than  they  were  under  the 
old  law. 

4.  Even  if  the  record  is  competent  evidence  of  the  de* 
cree,  it  can  only  take  efiect  from  the  recording,  in  1823 ; 
and  the  pauper,  having  been  bom  before,  is  illegitimate. 

The  rights  of  third  persons  can  only  be  affected  by  the 
judgment  when  recorded.  To  test.this,  suppose  the  record 
of  1823  had  never  been  made;  could  the  docket  minutes 
be  regarded  as  legal  evidence  ?  We  think  not.  A  settlement 
acquired  by  Sheldon,  between  1816  and  1823,  must  liave 
been  communicated  to  his  then  wife.  Towns  interested  in 
the  settlement  of  Sheldon  would  look  only  to  the  record,  and 
by  that,  only,  would  they  be  bound. 

J.  Maeck,  for  defendant. 

The  only  question  in  this  case  is,  whether,  in  point  of  fact, 
Israel  Sheldon  was  divorced  from  Lucy  Kibby,  prior  to  his 
marriage  with  Mrs.  Kellogg,  in  December  1816,  so  far  as  to 
render  that  mariage  valid. 

1.  The  court  having  found  the  fact  that  be  was  divorced 
in  February,  1816,  from  L.  Kibby,  we  think  this  finding  con-* 
elusive. 

2.  But  if  the  above  rule  does  not  apply  to  this  case,  wherer 
all  the  evidence  is  in  paper,  or  where  it  depends  on  a  record, 
and  he  question  is  as  to  the  effect  of  the  record,  then  we  boM 
there  is  nothing  in  the  objection  taken  by  defendant.  The 
court  will  observe  that  no  question  of  indentity  was  raised; 
but  the  defendants  contend,  1st,  That  the  decree  of  divorce 
was  wholly  inoperative,  until  it  was  recorded  in  the  clerk's 
office ;  and,  2d,  That  the  record  itself  does  not  show  that 
the  court  had  jurisdiction  over  the  parties,  or  that  they  Iaw« 
fully  pursued  their  jurisdiction. 
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As  to  the  first  objectioD,  we  say,  that  it  does  not  appear  Chittcrdxk* 
when  the  record  was  made  by  the  clerk — whether  before,      ^stz,  * 
or  after  the  aiarriage  with  Mrs.  Kellogg.     The  legal  pre-  Hantington 
flMnptkm  iS|  that  it  was  made  before.     But  we  consider,  that    ^.  ** 
the  time  when  the  record  was  made,  in  point  of  fact,  is  of  no 
consequence.     The  first  marriage  of  Sheldon  was  as  com* 
^etely  anmiHed  at  the  moment  the  decree  was  made,  and 
the  court  arose,  as  it  now  is.     The  principle  contended  for 
by  defendants  is,  that  judgments  take  effect,  not  from  the 
tiase  of  rendition,  but  from  the  time  they  are  recorded.  This 
is  not  correct.     Were  it  so,  the  consequence  would  be  that 
no  execution  could  be  executed    until  the  judgment  was 
recorded.     The  recording  of  the  judgment  is  but  proof  of  the 
judgment ;  and,  when  done,  has  relation  back  to  the  time  of 
the  rendition. 

A  to  the  jurisdiction  of  the  court;  and  whether  they 
lawfully  pursued  their  jurisdiction. 

Every  thing  is  supposed  to  be  done,  within  the  jurisdiction 
of  a  supreme  court.  2  Bac.  103.  6  East,  600.  It  will  be  pre- 
sumed that  a  supreme  court  lawfully  pursued  their  jurisdiction. 

Even  with  regard  to  inferior  courts,  if  they  had  jurisdic- 
tion of  the  matter,  every  thing  will  be  intended  in  favor  of 
their  judgment ;  and  they  must  be  taken  to  have  judged 
right,  unless  the  contrary  expressly  appears.  Willes,  416. 
8  Term  R.  187. 

And  it  is  now  settled  that,  in  setting  forth,  by  plea,  the 
proceedings  of  inferior  courts^  after  stating  those  facts 
which  give  jurisdiction  to  the  court,  it  is  sufficient  to  state, 
generally,  that  such  proceedings  were  had,  that  such  an  act 
was  done,  without  setting  forth  all  the  proceedings  at  length. 
Mormtav.  Sfapsf,  Willes,  80  \  LadbroksY.  James,  lb.  199; 
SolUrs  Y.  Lawrmce,  lb.  418.  Johnson  v.  Warner,  lb. 
Sae ;  3tt%  V.  FaxaUy  lb.  688 ;  Service  v.  Heemnance,  I 
Johns.  91;  Peebles  v.  KilOe,  2  Johns.  868  ;  Cowp.  80  ;  3 
Tern  K.  185. 

If  such  presumptions  are  made  in  favor  of  the  proceedings 
of  inferior  courts,  the  reason  is  still  stronger  that  the  court 
aboidd  presume  in  favor  of  the  regularity  of  the  proceedings 
of  supreme  courts. 

Suppose  a  case,  where  it  becomes  necessary  for  the  party 
to  plead  the  record  to  establish  the  fact  of  a  divorce ;  would 

Vol.  XV.  s.  a.  i        T 
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CHiTTKNDXHyit  bc  Hecessary  to  set  forth  the  facts  which  gave  jorisdiction, 

*1643^*    «ind  all  the  facts  necessary  to  show  that  the  court  lawfully 

Huntington  P^'sued  their  jurisdiction  ?  or  would  it  only  be  necessary  to 

Cha7o  t«     ^'  ^^'^'^  ^^^'  **'  ^^*'  Sheldon  filed  his  petition,  praying  for 

a  divorce  ;  and  then  aver^  generally,  that  such  proceedinga 

were  hadv  &c. 

Now,  if  it  is  necessary  to  prove  these  matters,  in  any  more 
certain  manner  than  by  a  record,  showing  the  decree  of  di- 
vorce, it  is  necessary  to  aver  them. 

We  insist  it  is  not  necessary  to  aver  them,  specially ;  and 
that  they  are  fully  proved,  when  the  record  comes  collaterally 
in  question,  by  showing  a  general  record  of  a  decree  of  divorce* 

The  opinion  of  the  court  was  delivered  by 

Hebabd,  J. — ^Two  questions  are  raised  in  this  case,  and 
both  affect  the  validity  of  the  jdecree  of  divorce  of  Sheldon, 
by  the  supreme  court,  in  1816. 

In  the  first  place,  it  is  urged  that  the  decree  is  inopera- 
tive and  void,  because  it  does  not  appear  from  the  records 
of  the  court,  nor  from  the  clerk's  docket,  that  Sheldon  had 
such  residence  in  this  state,  as  would  give  the  court  jurisdic- 
tion of  the  case. 

This  was  a  matter  of  fact,  that  was  made  to  depend  opoo 
the  proof  to  be  exhibited  on  the  trial,  for  the  purpose  of 
settling  the  question  of  jurisdiction ;  and  applied  to  the  person, 
and  not  to  the  subject  matter  of  the  dispute.  And  that 
being  a  court  of  enlarged  jurisdiction,  we  are  not  only  at 
liberty,  but  are  called  upon  to  presume,  that  they  did  not 
proceed  to  grant  the  decree,  till  the  pro<rf  established  their 
jurisdiction. 

It  is  further  insisted,  that  the  decree  only  took  effect  from 
the  time  it  was  recorded. 

To  adopt  such  a  rule  of  construction  would  weaken  the 
force  and  effect  of  judgments,  and  throw  numberless  embar- 
rassments around  judicial  proceedings.  A  judgment  must, 
of  necessity,  take  effect  from  the  time  it  is  rendered, 
and  not  from  the  time  it  is  recorded ;  for,  otherwise, 
its  efficacy  would  be  made  to  depend  upon  the  aetion 
of  a  functionary,  who  had  nothing  to  do  with  its  rendition, 
and  who,  by  law,  is  vested  with  no  power  or  authority,  but 
the  mere  ministeiial  duty  of  enrdlinf  it.    And  this  duty 
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eovld  not  always  be  performed  upon  the  instant  of  reodering  ^"J^*'^*''' 
the  judgment    To  adopt  the  rule  contended  for,  would,  in       1843.  ' 
Dnmerous  iostancesy  sobject  the  efficacj  of  a  judgment  to  the     chipman 
hw   of  necessity,  to  the  happening  of  accidental  circum-       ^;^ 
stances,  and  to  the  will  and  caprice  of  a  ministerial  officer. 
This  decree,  for  all   the  purposes  intended,  was  good 
when  it  was  passed,  and  the  record,  when  made  up,  had 
relation  back  to  the  passing  of  the  decree. 

Judgment  affirmed. 


John  Chipman  t;.  Seth  Bates. 

Ib  a  plea  of  justification  oBder  a  aearch  warrant,  it  ii  not  neccsiarj  to  al- 
lege that  the  complaint  was  signed,  or  any  minute  made  of  the  day, 
month  and  year  when  exhibited  ;  or  that  any  recognizance  for  coat  was 
given,  or  thai  the  warrant  was  returned ;  nor  is  it  necessary  to  state  the 
groonds  of  sospieion  of  the  person  praying  out  the  warrant. 

If  the  officer  enters  the  dwelling  house  of  the  person  against  whom  the 
process  issues,  the  door  being  open,  and  without  doing  any  unneces- 
sary damage,  to  execute  the  same,  the  owner  of  the  house  cannot 
maintain  trespass  against  the  party  who  prays  out  the  process,  although 
the  goods  were  not  found. 

Qhcts. — Whether  the  party  would  be  liable  in  such  action,  if  the  door  had 
been  forcibly  broken  open  by  the  officer. 

This  was  an  action  of  trespass  in  three  counts,  for  break- 
ing, and  entering,  the  dwelling  house  of  the  plaintiff ;  to 
the  last  of  which  the  defendant  pleaded  in  bar,  a  justifica- 
tion under  a  search  warrant,  setting  forth  that  he  had  been 
hwfnlly  possessed  of  a  certain  ram,  which  had  been  stolen 
from  him;  that,. upon  his  complaint,  on  oath,  that  he  had 
reasonable,  probable  and  sufficient  cause  to  suspect  and  be- 
liere  that  said  ram  was  by  the  plaintiff,  knowing  said  ram 
to  haye  been  stolen,  secreted  in  his  dwelling  house,  a  war- 
rant was  issued  bj  a  justice  of  the  peace,  directed  to  the 
constable  of  Essex,  commanding  him  to  enter  said  dwelling 
house  in  the  day  time  and  search  for  said  ram  ;  that  the  said 
constable,  and  the  defendant  as  his  servant,  and  by  his  com- 
mand, in  virtue  of  said  warrant,  in  the  day  time,  peaceably 
and  quietly  entered  into  the  said  dwelling  house,  and  celbir 
of  tbe  pUatiff,  the  outer  door  thereof  being  then  and  there 
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Cbittbvdbk,  open,  in  order  to  searcb  for  aad  fiad  the  said  ran,  lOBloIeB 
1l643?^'    ^  aforesaid,  and  for  no  other  purpose  whatever— <loiag  no 
Chipman    UDne<36Mary  damage  to  the  plaintiff,  nor  creating  umieecs* 
V-         sary  disturbance  in  said  dwelling. 

To  this  plea  there  was  a  demnrrer.  The  court  adjudged 
the  plea  insufficient ;  to  which  the  defendant  eicepled. 

C.  D.  KasBonj  for  defendant. 

The  demurrer  being  generaly  the  plea  must  stand  or  fidl, 
as  it  shall  be  found  good  or  bad  in  substance^  without  re- 
gard  to  its  mere  form.     1  Chit.  PI.  701-^. 

I.  The  objection  that  the  cause  or  ground  of  the  '*  belief 
or  *'  suspicion"  is  not  stated,  is  one  of  form  onlj.  The  sub- 
stantive averment  consists  in  this — that  the  defendant  had 
"  sufficient  cauae'^  &c.,  and  it  is  for  the  jury  tofind,  from 
the  stndence,  whether  this  be  true.  Davis  v.  Russell  etoL 
5  Bing.  354 ;  2  Ld.  R.  1301  ;  BeckwUh  v.  PhUly,  6  B.  (b 
C.  635  ;  French  v,  Smith  etaL4Yu  R.  366;  1  Chit.  PI. 
713,719,722. 

Admitting  it  to  be  a  compound  of  law  and  faetj  it  does 
not  vary  the  case ;  for  almost  every  proposition  which  is  a 
bar  to  the  action,  consists  of  such  a  compound. 

Non  est  faidum  does  not  require  the  defendant  to  state 
the  re/astm  why  it  is  not  his  deed.  He  may  show  it  a  for- 
gery, or  obtained  by  duress,  or  fraud.  He  may  show  a  want 
of  delivery,  or  any  thing  else,  which,  when  proved,  the 
law  adjudges  to  amount  to  the  proposition  that  it  is  not 
his  deed. 

So  of  son  assault  demense ;  he  need  not  allege  the  om»* 
tier.  And  so  of  all  other  proposittons  which  are  a  bar  to  the 
action. 

In  an  action  for  malicious  prosecution,  the  defendant  may 
simply  traverse  the  ^<  probable  cause." 

All  those  cases  wherein  the  contrary  doctrine  has  seem- 
ingly been  holden,  were  actions  for  false  imprisomnemt^ 
where  the  arrest  was  made  wUhaut  lawful  warrant.  But 
no  case  is  to  be  found,  where,  when  the  proceeding  was  had 
tffulsr  the  authority  of  the  loio,  as  Aere,  the  defendant  waa 
ever  bound  to  set  out  the  evidence,  which  tends  to  prove  tba 
fact  of  "  fMTobable  cause," 

The  law  has  reposed  im  the  magistrede  the  power  to  de* 
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dde  vpoD  the  caow  for  isMiinga  warrant.    He  has  decided ;  Chittbvdxii, 
aad  tbU  coinrt  canoot,  in  tbi»  oollateral  inanner,  call  in  quea-      '184?'' 
tioa  Ifaat  d«rimon.     The  only  question  is — ^had  the  defend-     chiprnw 
ant  cauae  for  making  the  complaint  ?    If  this  be  not  so ;  if        »> 
the  conn  can  claim  to  have  all  the  complex  drcwmtaneeM 
qptead  opon  the  recoid  far  th&ir  deeiiiany  it  would  oust  the 
defendant  of  his  iriai  by  jury ;  it  would  leave  the  court  to 
dedde  upon  the  wHgU  and  force  of  each  drcumitance  in 
evjitoice,  in  psoYing  the  "  probable  cause/'  which  is  clearly 
the  province  of  a  jury.    Frmeh  v.  Smith,  4  Vt  R.  366 ;   1 
Chit  PL  858. 

It  wonM  be  imfractieable  to  state  the  ground  of  suspicion. 
The  cause  of  it  is  often  of  snoh  a  natare  as  to  preclude  the 
spreading  of  it  on  the  record ;  or  such  as  to  make  it  too 
prolix.  Public  nunonr,  and  the  source  of  it ;  words  spoken  by 
particniar  individualsi  and  the  relation  they  bear  to  the  par- 
ties ;  the  mode  of- expression ;  hints ;  ironical  or  satirical  re- 
marks^d  their  circumstances ;  looks ;  vague  sumuses ;  winks, 
nods,  sind  other  oUiqmties  and  their  occasions  are  but  a 
few  of  the  means  of  insinuation,  which  may  or  may  not,  as 
circumstances  shall  indicate,  induce  belief  and  justify  prompt 
action  ;  and  which  it  would  be  impoosible  to  give  an  idea  of 
to  the  coart.     1  Chit.  PI.  26^,  270,  667.  (n.  3.) 

II.  The  remaining  and  main  question  is,  whether  with 
"  sufficient  cause  of  suspicion"  a  search  warrant,  in  due  form, 
ia  a  jualifcation  of  a  party,  in  entering  the  house  unless  he 
fmi  the  property  1 

1.  The  court  will  observe,  that  the  plea  ehowe  a  fe- 
Im^  had  been  committed :  and  this  will  dispose  of  a  large 
dass  of  cases  which  may  seem  to  militate  against  our  posi- 
tion, and  which  I  shall  not  again  notice. 

Whatever  the  conimon  luw  might'  have  been,  ancientlyy 
we  contend,  that,  by  virtue  of  Art.  IX.  of  the  declaration  of 
rights  in  the  constitution  of  Vermont,  and  also  the  4th  Art. 
Amend.  Con.  U.  S.,  together  with  our  state  legislation  on 
the  same  subject,  (Rev.  Stat.  Vt.  p.  177)  the  common  law, 
jfit  eoer  escioted  to  the  contrary,  is  unqualifiedly  abolished* 

S.  It  ia  a  corioos  fsct,  that  while  most  elementary  writers 
lay  down  the  law  in  the  negative  of  the  proposition,  not  a 
single  adj^idged  eaee  is  to  be  found  to  support  their  dtcfa ; 
and  Sd,  that  all  later  wnters  refer  to  Lord  Hale  as  their  au- 
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CaiTTKNi>BK,thority,  Hal.  P.  C,  and  he  cites  some  Mas.  in  the  time  of 

i^a  ^'    Hen.  2d.    This  is  the  evidence  of  what  the  common  law  wa$* 

Chipman    S>"<^  ^^^^  ^^^^^  either  Parliament  has  enacted  some  statate 

V-        to  remedy  the  evil,  or  else  that  is  not  considered  the  law 

now,  or  we  should  find  some  cases  of  less  remote  antiquity. 

The  later  cases,  what  we  do  find,  seem  to  indicate  that 
the  English  courts  are,  whatever  might  have  been  the  law, 
inclined  to  make  it  conform  to  the  advancing  civilization. 
In  Sarmtd  v.  Payne,  Doug.  260,  the  goods  were  not  fc$Mdy 
and  the  court  held  ultinaately,  that  if  a  felony  had  been  com* 
mitiedj  it  would,  with  probable  cause,  justify  the  complain* 
ant  in  arresting ;  but  as  to  all  but  him  the  mere  charging  of 
the  felony  whether  true  or  false  was  sufficient. 

This  doctrine  is  since  recognized  in  Davis  v.  BusseU^  5 
fiing.  354,  by  Park,  J. ;  and  by  Littiedale,  J.,  in  Beckwith 
V.  Philby,  6  B.  &  C.  637,  where,  if  any  actual  fdony  have 
been  committed,  the  complainant  may  justify  on  showing 
probable  cause. 

Those  were  cases  of  false  imprisonment  to  be  sure ;  but, 
certainly,  personal  liberty  is  quite  as  sacred  as  rights  of  pro- 
perty. 

If  the  common  law  ever  stood  as  contended  by  the  plain- 
tiff, it  was  a  manifest  relic  of  an  antiquated  feudal  barbarism ; 
and  such  an  one  as  the  courts  of  America  will  not  readily 
adopt. 

The  only  cases  we  have  been  able  to  find  in  the  United 
States,  are  BeU  v.  Clapp,  10  J.  R.  263,  where  the  goods 
were  found,  though  the  court  lay  no  stress  on  that  fact ;  and 
Beatty  v.  Perhins,  6  Wend.  R.  382,  where  the  goods  were 
not  found;  and  though  the  warrant  issued  on  the  mere  alle* 
gaiion  of  the  defendant  without  apparent  ^^  probable  cause," 
the  court  held,  after  a  thorough  review  of  all  the  authorities, 
that  it  was  a  good  justification.  The  last  case  is  identical 
with  this. 

3.  There  is  another  view  of  the  case,  arising  out  of  the 
cases  above  cited,  which  is  conclusive  against  the  plaintiff's 
action.  The  plea  shows  that  the  defendant  entered  under 
the  authority  of  the  law,  and  as  the  servant,  and  by  the  com- 
mand of,  the  proper  officer  of  the  law. 

This,  as  regards  the  tn  et  armis,  is  the  act  of  the  law,  and 
justifies  the /ores,  S^c. 
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And  it  IB  well  gettled,  both  in  England  and  this  state,  that  Cbittxvdkv, 
in  tre9pa$9,  where  the  act  is  done  under  authority  of  legal       1843!^' 
proeessy  the  "virtute  cufus"  is  not  IraverBoble,    The  at*     chipman 
tempt  here  is  to  show  that  the  defendant,  though  acting  un-  «• 

der  the  law,  wrongfully  sei  the  kno  in  moiion.  This  cannot 
be  done.  And  it  presents  a  fine  illustration  of  the  true  dis- 
tinction between  trespass,  vi  ei  armiB,  and  on  the  case — the 
one  is  applicable  where  the  injury  is  dire^  and  immediately 
consequent  upon  the  unlauoful  act — ^the  other  where  the  in- 
jury, or  its  immediate  cause,  is  only  consequential,  and  re- 
mote, from  the  unlawful  act. 

The  entering  of  the  house  was  legalized  by  our  statute. 
Hence  that  act  was  not  unlauful.  If  there  was  any  thing 
unktuifulf  it  was  the  act  of  the  defendant  in  making  the 
complaint ;  but  for  this  the  plaintiff  could  not  have  trespass, 
lor  it  lacked  the  vi  et  armiSf  and  could  work  no  injury  in  and 
i^itse^.  If  it  wrought  an  injury,  it  was  by  setting  the  law 
in  motion  to  do  the  forcible  acts.  In  this  view  it  likens  it- 
self to  a  case  of  malicious  prosecution.  Ham.  N.  P.  114, 
121-2 ;  1  Ld.  R.  412  ;  1  Saund.  298  ;  11  Vt.  R.  22 ;  3 
EastR.  593;  1  Chit.  PI.  152;  3  T.  R.  185 ;  Booty.  Cooper, 
1  T.  R.  535. 

J.  Maeck,  for  plaintiff. 

Two  questions  arise  in  the  present  case :  first,  is  the  plea 
safficient ;  second,  if  the  plea  is  not  sufiicient,  then  is  the 
declaration  sufficient  in  form  and  substance,  and  appropriate 
to  the  cause  of  complaint. 

I.  The  plea:  which  it  is  contended  is  bad.  The  plea 
attempts  to  set  up  a  justification  under  process  of  an  inferior 
Goart.  The  process  was  one  of  an  extraordinary  character, 
unknown  to  the  common  law;  (Coke,  4  Inst.  176;  1 
Chitt.  Crim.  L.  64)  a  process  which,  in  its  execution,  most 
deeply  affects  the  feelings  and  character  of  the  individuals 
who  are  made  subject  to  its  operation.  It  is  highly  proper 
that  it  should  be  watched  with  great  jealousy  by  the  higher 
tribunals ;  and  no  justification  under  it  is  ever  to  be  held 
good,  unless  the  party  shows  by  his  plea  that  he  has  con- 
formed himself  to  the  law  in  every  particular,  in  praying  out, 
and  executing  the  warrant.  He  is  bound,  in  pleading,  not 
only  to  set  forth  the  warrant  itself,  but  a  justifiable  cause  for 
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Chittbhdeii, praying  it  out ;  and  to  show  Xhat  he  has  oonformed  biinielf 
?843?''     ^o  &11  those  requisitions  which  the  law  has  made  necessary  to 
Chipman     '^■'''■'*^  ^^^  magistrate  in  issuing  it.     1  Chitty's  PL  SQ6 ; 
«•         Green  v.  Janes,  1  Sanoder's  R.  298. 

Bllt/Hi 

If,  to  give  the  magistrate  jurisdiction  and  authority  to 
issue  the  warrant,  there  were  certain  things  to  be  dooo 
which  were  not  done,  then  the  whole  proceediogs  were  ab» 
solutely  void.  The  party  is  considered,  in  law,  as  proceed- 
ing without  any  legal  authority  whatever.  None  of  the 
authorities  pretend  to  countenance  the  proposition  contended 
for  by  defendant,  that  case  must  be  the  remedy  where  tiie 
act  was  done  under  the  authority  of  a  court  of  competent 
jurisdiction,  unless  the  process  was  reguiar.  I  Cfaitty's  Pi. 
127  ;  3  Term  R.  185;  Boat  v.  Cooper,  1  T.  R.  535;  11 
East,  107  ;  1  Camp.  295. 

But  if  the  process  were  irregular^  as  when  it  was  granted 
without  oath,  trespass  is  the  proper  remedy,  even  against  the 
magistrate.  Chitty's  PL  125  ;  Morgan  v*  Hughes,  2  Terra 
R.  235. 

The  plea,  then,  not  setting  out  sufficient  to  show  the 
magistrate  had  authority  to  issue  the  warrant,  the  process  is 
irregularly  issued. 

1.  It  is  not  alleged  that  the  complaint  was  signed.  Sign- 
ing is  obviously  contemplated  by  the  statute,  as  it  ought  to 
be  preserved  on  file. 

2.  It  is  not  alleged  that  the  magistrate,  before  issuing 
the  warrant,  minuted  on  the  complaint  the  true  day,  month 
and  year  when  the  same  was  exhibited  and  filed  in  his  office. 
Old  statute,  page  289,  section  5.  For  want  of  this,  it  is 
held  the  whole  proceedings  are  a  nullity.  SMe  Treasurer  v. 
Cook,  6  Vt.  R.  283. 

3.  It  is  not  alleged  that  the  magistrate  took  any  bonds 
from  the  prosecutor  to  the  plaintiff  for  costs.  Old  statute, 
127,  sec.  10. 

All  these  are  positive  requirements  of  the  statute,  are 
required  to  be  done  by  the  magistrate  before  be  has  any 
authority  to  issue  his  warrant ;  and  if  he  issues  his  warrant 
without  them,  the  whole  proceeding  is  nugatory.  So  far  as 
the, party  is  concerned,  the  question  is  not  whether  the  war- 
rant is  good  on  the  face  of  it,  but  has  he  and  the  magts* 
trate  done  all  the  law  requires  to  authorise  it.    See  again 
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Chitty's  PI- 128,  2  Term  R.  235,  2  Chitty's  R,  304,  1  D.  &  Chittewdih, 

p     Q-  January, 

It  is  not  aver/ed  that  the  search  warrant  has  been  returned,  ^j^j 
The  defendant  here  attempts  to  justify  under  an  authority  ^v- 
in  law.  If  be  fails  in  doing  all  the  law  requires  of  him,  he 
becomes  a  trespasser  ab  initio ;  and  this  rule  holds  so  far  as 
regards  the  return  of  the  process,  though  the  act  may  be  a 
mere  nonfeasance.  <'  If  a  sheriff  have  not  returned  a  writ 
'  which  ought  to  have  been  returned,  he  becomes,  although 
*  this  be  only  a  nonfeasance,  a  trespasser  ab  initio,  as  to 
<  every  thing  which  had  been  done  under  it."  Salk.  409,  Ld. 
Raymond,  632;  Cro.  Car.  446;  6  Bacon's  Ab.  561,  Will- 
son's  ed.  The  party,  as  he  set  the  process  in  motion, 
stands  in  the  same  predicament. 

Again  :  The  plea  does  not  set .  forth  any  fact  existing, 
which  would  justify  Bates  in  supposing,  or  believing,  Chip- 
man  had  stolen  his  property,  or  had  it  secreted.  It  merely 
sets  forth  '^  that  Bates  had  reasonable,  probable  cause  and 
'  sufficient  grounds  to  suspect,  believe,*  &c."  What  is  there 
here  for  the  plaintiff  to  traverse  but  conclusions  of  law, 
whieh  are  not  traversable  ?  The  facts  which  constitute  these 
grounds  should  have  been  set  forth.  Marl  v.  King,  4  Taunt. 
33 ;  J.  An9on  v.  SieuHUi,  1  Term  R.  748.  Stephen  on 
Pleading,  385,  386.  See  the  precedent  for  a  plea  of  this 
description,    3d  vol.  Chitty's  PI.  1061. 

Lastly:  The  plea  does  not  show  the  property  was 
found  on  search ;  consequently  process  affords  no  justifica- 
tion, and  the  action  of  trespass  lies.  So  are  the  authorities. 
1  Esp.  N.  P.  399  ;  Hale's  PI.  150  ;  1  Swift's  Digest,  405, 
496;  2  Hale's  PI.  114, 151 ;  Conductor  Generalis,  314,  title 
S^rch  Warrant;  Entiek  v.  Carrington,  2  Willson,  291-2, 
382,  495 ;  Bastock  v.  Saunders,  3  Willson,  440 ;  3  Ja- 
cob's L.  D.  610.  See  the  cases  cited  in  6  Wendell ;  and 
OD  examination,  it  will  be  found  the  cases  there  cited  by 
Judge  Savage  do  not  sustain  the  opinion  of  the  judge. 

In  Bostock  V.  Saunders,  De  Grey,  Ch.  J.  said  that  unless 
the  goods  were  found,  the  party  could  not  justify,  but  was 
a  trespasser.  The  same  language  is  held  in  all  the  cases. 
A  single  case  only  is  found  to  the  contrary,  Beatty  v.  Per- 
kins,  6  Wendell,  382.  In  the  case  in  10  Johns.  263,  re- 
ferred to  in  that  case,  the  goods  were  found  ;  therefore,  in 

Vol.  XV.     s.  r.  vol.  i.        8 
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CHiTTEirDKN ,  tliat  0886,  the  event  justified  the  process.  The  case  in 
'^1843'^^'  Wendell  attempts  to  limit  the  doctrine  of  Lord  Hale  to  the 
Chipman  ^^  where  doors  are  broken  and  no  property  found  ;  and  it 
V-  would  seem  the  court,  in  the  case  in  Wendell,  admit  if  doors 
were  broken  and  the  property  is  not  found,  then  the  pro- 
cess affords  no  justification.  But  Lord  Hale  did  not  so 
limit  his  doctrine,  though  he  was  favorable  to  search  wamnts. 
But  the  great  ai^ument  of  Judge  Savage  is,  that  it  was  an  act 
done  under  process  of  a  court,  and  trespass  would  not  lie,  but 
case  was  the  proper  remedy.  Why,  let  us  ask,  if  he  is  correct 
on  the  ground  he  proceeds  upon,  if  it  was  necessary  to  break 
doors  to  execute  the  warrant,  should  not  the  action  be  case  in 
both  instances  ?  That  the  action  of  trespass  will  lie  against 
a  party  who  enters  the  plaintiff's  house  to  execute  a  search 
warrant,  unless  he  finds  the  property,  has  been  too  long  and 
firmly  settled  by  a  series  of  decisions,  to  be  shaken  by  any 
doubts  thrown  over  it,  by  a  single  case.  Though  sustaining 
trespass  in  such  cases  may  not  so  well  harmonise  with  the 
principles  of  the  two  actions  as  to  sustain  case,  yet  the  di- 
viding line  between  the  two  actions  it  is  sometimes  diflicalt 
to  find.  No  great  principle  would  be  sacrificed  if  it  was  en- 
tirely destroyed ;  and  the  principle  thiCl  trespass  will  lie  hav- 
ing been  long  sustained,  it  ought  not  now  to  be  disturbed.  It 
is  better  to  stand  to  decisions,  that  the  people  may  know 
what  the  law  is,  than,  by  questioning  the  principles  on  which 
they  are  founded,  and  overturning  them,  constantly  to  in- 
crease the  doubts,  confusion  and  uncertainty  as  to  what  the 
law  is.  To  revolutionize  the  law  is  the  proper  province  of 
the  legislature  ;  but  the  duty  of  the  judge,  as  we  understand 
it,  is,  to  administer  the  law  as  it  has  been  administered  by 
his  predecessors ;  to  foUow  in  the  course  of  decisions,  though 
in  his  own  opinion,  a  better  course  might  have  been  original- 
ly adopted.  In  the  case  of  The  King  v.  Wheatly,  2  Burr. 
1128,  Lord  Mansfield  says  '<when  the  law  is  established, 
<  and  settled,  on  whatever  grounds  it  was  originally  establish- 
^ed,  yet  it  ought  to  be  adhered  to.'' 

The  opinion  of  the  court  was  ddivered  by 
Williams,  Ch.  J. — ^The  third  count  in  the  declaration  is 
in  trespass  for  breaking  and  entering  the  dwelling-house  of 
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the  plaintiff.    The  plek  jusUfies  the  breakings  &c.,  under  a  Chittkvdkit, 
aearch  warrant.    This  plea  is  demurred  to.  ^1843.^' 

A  wanant  of  this  description  is  recogfiised  both  by  our"""^^"^ 
eoostitution  and  laws,  and  the  authority  of  a  justice  of  the  «• 
peace,  to  issue  such  a  warrant  has  never  been  questioned. 
The  constitution  requires,  that  such  warrants  shall  not  issue, 
without  oath  or  affirmation  first  made,  affording  sufficient 
foundation  for  them ;  and  the  oath  must  disclose  that  goods 
have  been  stolen,  and  that  the  applicant  suspects  they  are 
concealed  in  a  place,  which  he  wishes  to  have  searched. 
We  do  not  discover  either  from  the  nature  of  the  process, 
<v  from  the  forms,  that  it  is' necessary,  that  any  complaint 
should  be  signed  by  the  applicant,  nor  that  any  minute  should 
be  made  of  the  day,  month,  and  year,  when  presented ;  or 
that  any  recognizance  for  cost  should  be  given,  qr  (hat  it 
should  be  returned,  if  the  goods  are  not  found-  Indeed, 
these  requirements  are  only  necessary,  when  a  cqmplaint  is 
made,  which  is  intended  to  be  tl^e  incipient  step,  in  a  prose* 
eution  against  any  one  fc^r  an  offence.  I'he  object  of  a 
search  warmnt  is,  to  obtain  the  goods,  and  to  bring  the 
person,  in  whose  cus|ody  they  are  foi\nd,  either  to  be  recog- 
nized as  a  witness,  or  to  be  subject  to  such  further  proceed- 
ings as  the  ends  of  justice  may  require.  The  magistrate 
must  determine  whetiier  there  are  sufficient  grounds  to 
require  the  issuing  of  the  warrant ;  anc)  these  grounds  need 
not,  and  cannot  well  be  stated,  in  a  plea  justifying  proceed- 
ings under  the  warrant.  The  mere  formal  objections  to  the 
validity  of  the  plea  have  not,  therefore,  stood  in  the  way  of 
our  determining  its  sufficiency  on  its  merits. 

The  ipain  and  important  question  is,  whether,  as  it  is  pQt 
slated  in  the  plea,  that  the  stolen  goods  were  found,  the 
warrant  will  justify  the  person  who  procured  it  to  be  issiied. 

The  authority  of  a  piheriff,  qt  other  officer,  in  the  execution 
of  a  search  warmnt  is,  to  enter  the  house  in  the  day  time, 
the  ^oors  being  open  and  make  i^earch  for  stolen  gqod^; 
and  thus  for,  he  h^s  the  same  authority  as  he  has  in  the 
service  of  civil  process ;  by  virtue  of  which  l|e  may  peace- 
ably entef  the  dwelling  house,  to  aerv^  the  same,  the  doors 
being  open.  He  may,  however,  do  something  more  to  exe- 
cute a  9earch  warrant.  He  may  break  open  the  doors  to 
execute  the  fame,  if  adniittance  19  denied,  and  whether  the 
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CfliTTEifDEir,  goods  are  found  or  not,  the  officer  and  his  assistants  are 
"^Te^s.^'  justified.  But,  according  to  the  opinion  of  Lord  Hale,  the 
^jj.  ^^^  party  who  prays  it  out,  is  liable  in  an  action  of  trespass,  if 
^  V.  the  goods  are  not  found.  And  indeed,  it  would  seenn  to  be 
reasonable,  that,  as  in  every  case,  a  person  who  is  proceeded 
against,  on  the  complaint  of  a  private  individual,  is  to  have 
indemnity  for  his  costs,  so  in  this  case,  he  should  have  redress 
for  any  injury  he  may  sustain,  if  the  complaint  is  unfounded, 
without  any  inquiry  as  to  the  motives  which  led  to  the  pros- 
ecution, except  so  far  as  they  might  enhance  or  lessen  the 
damages.  The  opinion  of  Lord  Hale  has  been  questioned 
and  directly  overruled  in  the  case  of  Beatty  v.  Perkins^  6 
Wendell,  382 ;  and  were  it  necessary,  in  this  case,  to  reject 
the  authority  of  Lord  Hale,  and  adopt  the  principle  of  the 
case  last  mentioned,  the  court  are  divided  in  opinion,  and 
this  cause  would  be  postponed  for  further  argument.  I,  for 
one,  should  be  disposed  to  recognize  this  opinion  of  Hale, 
as  the  safer  and  better  law,  and,  indeed,  as  the  settled  doc- 
trines of  the  common  law,  from  which  we  are  not  at  liberty 
to  depart. 

Lord  Hale  says,  2  P.  C.  151,  «  Whether  the  stolen 
'  goods  are  in  the  suspected  place  or  not,  the  officer  and  his 
'  assistants,  in  the  day  time«  may  enter  per  ostia  apertitty  to 

*  make  search  ;  and  it  is  justifiable  by  this  warrant.  If  the 
'  door  be  shut,  the  officer,  after  demand  to  open  it  and  refu- 
-  sal,  may  justify  breaking  the  door  whether  the  stolen  goods 

*  are  there  or  not ;  but  as  to  the  party,  upon  whose  sugges- 
'  tion  the  warrant  issued,  the  breaking  the  door  is,  in  eventu, 
^  lawful  or  unlawful ;   viz.,  lawful,  if  the  goods  are  there, 

<  unlawful  if  they  are  not  there."  From  this  opinion  it 
seems  the  party  is  only  liable,  when  the  doors  are  forcibly 
broken  open ;  and  there  can  be  no  good  reason  why,  as  to 
the  officer  and  party,  the  entry  without  force,  the  doors  being 
open,  should  not  be  justified,  as  it  would  be,  in  case  the 
officer  entered  to  serve  civil  process.  The  owner  of  a  dwell- 
ing-house has  the  privil^e  of  closing  his  doors,  to  protect 
his  family  in  every  case,  except  when  the  administration  of 
public  justice  requires  that  they  should  be  opened,  even 
against  his   will.     The  reason  given  for  this,  is,  "  that  the 

<  family  within  doors  shall  not  be  left  naked  and  exposed  to 

<  robbers  from  without."     But  if  his  doors  are  left  open,  he 
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permits  them  to  be  thus  exposed,  and  every  part  of  his  Cbittendxit, 
dwelling-hoase  is  within  the  precinct  of  an  officer,  who  has     '^'Jg^^^' 
either  civil  or  criminal  process  to  be  executed  therein.     In  ~ 
the  plea  in  this  case,  it  is  averred  that  the  entry  was  peace- 
ably made,  the  doors  being  open  ;  and  any  forcible  breaking 
open  of  any  doors  is  denied ;  and,  on  this  ground,  we  are  of 
opinion  that  it  discloses  a  sufficient  justification.     The  judg- 
ment of  the  county  court  is,  therefore,  reversed,  and  judg- 
ment most  be  rendered  for  the  defendant  to  recover  his  cost, 
as  the  other  issues  were  found  in  his  favor  in  the  court 
below. 


William  P.  Briggs  v.  Town  of  Georgia. 

In  an  action  of  aasumpsit  for  service  as  an  attorney,  the  pocket  docket  of 
the  plaintiff,  on  which  is  entered  the  name  of  the  case  in  which  he  acted 
as  counsel,  of  itself,  furnishes  no  evidence  of  his  right  to  charge  for  his 
services. 

Plaintiff  having  argaed  a  cause,  at  the  suggestion  of  the  counsel  employed 
in  it,  his  subsequent  assent  to  a  proposal  of  the  counsel  to  make  applica- 
tion to  his  client,  to  engage  plaintiff  in  the  cause,  may  be  given  in  evi- 
dence, for  the  purpose  of  showing  whether  plaintiff  rendered  the  service, 
expecting  to  be  paid  for  it. 

A  want  of  a  freehold  qualification  in  one  of  the  jurors,  is  a  ground  for 
a  new  trial,  if  the  fact  was  not  known  to  the  party  making  the  motion, 
at  the  time  of  the  trial. 

This  was  an  action  of  assumpsit  for  work  and  labor  done 
by  plaintiff  as  attorney  for  the  defendant. 

Plea,  genend  issue ;  and  trial  by  jury. 

The  plaintiff,  to  maintain  the  issue  on  his  part,  introduced 
in  evidence  the  docket  of  the  county  court,  for  March  term, 
1833,  by  which  it  appeared  that  a  suit  was  then  pending  in 
said  court,  in  favor  of  Eihan  Austin  v.  The  town  of  Georgia ; 
and  also  the  docket  of  the  said  court,  for  the  August  and 
March  terms  4hen  next  following,  from  which  it  appeared^ 
that,  at  the  said  August  term,  another  suit  was  entered  on 
said  docket,  in  favor  of  the  same  Austin  against  the  said 
town  of  Georgia,  when  both  of  said  cases  were  continued, 
and  that  the  names  of  H.  Allen  and  the  plaintiff  appeared  as 
attomies  for  defendant ;  and  that  at  the  March  term,  1834, 
the  two  suits  were  discontinued ;  that  Mr.  Allen  was  then  at 
Washington,  and  that  no  other  names  were  entered  on  the 
docket  as  attomies  for  Georgia  except  his  and  Briggs'. 
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Cbittbhden,  The  plaintiff  then  introduced  evidence  tending,  to  prove^ 
'^'i^!^^'  that,  at  the  March  term,  1833,  he,  with  Mr.  Allen,  attended 
^^.  the  trifil,  and  argued  the  case  to  the  jury,  for  the  town  of 

V.  Georgia ;  and  that  one  Mr.  Bliss,  the  agent  of  the  town,  sat 
^oTgi%.  i^y^  during  the  whole  trial,  and  aided  both  the  plaintiff  and 
Mr.  Allen  in  asking  questions.  The  plaintiff  also  read  in 
evidence  his  own  day  book,  showing  charges  to  have  been 
entered  thereon  against  said  town,  in  the  usual  course  of 
business,  and  accompanied  it  with  evidence,  tending  to  prove 
that  he  kept  a  fair  and  regular  book.  The  plaintiff  then  of- 
fered in  evidence  his  own  private  pocket  dockets  of  the  three 
county  courts  aforesaid,  to  show  that  the  suits  of  Austin 
against  Georgia  were  entered  thereon — which  was  objected 
to  and  excluded  by  the  court. 

The  defendant  then  introduced  said  Heman  Allen,  whose 
testimony  tended  to  prove  that  he  was  the  attorney  of  the 
town  of  Georgia  in  the  suits  aforesaid,  and  that,  at  the  March 
term,  1833,  after  the  suit  was  called,  and  while  they  were 
empanelling  the  jury,  or  reading  the  declaration,  the  said 
Briggs  came  to  him  and  asked  him  what  kind. of  a  suit  he 
had,  and  he,  Allen,  told  him,  and  further  remarked,  it  would 
be  a  good  cause  to  argue,  and  said  '^  come,  wont  you  sit 
down  and  give  me  a  lift?"  (or  <'  help  me?")  that  Briggs  re- 
plied he  would,  and  did,  thereupon,  sit  down,  and  attend 
through  the  trial,  and  argue  the  cause  to  the  jury  ;  and  that, 
immediately  after  verdict  was  returned  into  court  against  the 
plaintiff,  he,  Allen,  said  to  Briggs,  I  will  see  the  agent.  Bliss, 
(who  was  then  in  the  court  house,)  and  endeavor  to  get  you 
engaged ;  to  which  Briggs  assented ; — that  Allen  went  to 
another  part  of  the  house  and  saw  Bliss,  and  told  him,  that 
he,  Briggs,  had  argued  the  case  well,  and  that  perhaps  he, 
Allen,  might  not  be  here  when  the  case  would  be  finally  tried 
and  thought  he  had  better  engage  Mr.  Briggs.  The  agent, 
Bliss,  replied,  he  did  not  know  what  the  town  would  do  with 
the  suits  ;  they  might  be  settled,  and  he  did  not  know  as  he 
had  authority  to  engage  any  further  counsel,  and,  at  all  events, 
he  would  not  then  engage  Mr.  Briggs ;  and  this  reply  Mr. 
Allen  immediately  repeated  to  Mr.  Briggs.  The  same  evi- 
dence tended  to  prove  that  at  the  August  term,  1833,  both 
the  aforesaid  suits  were  continued  by  agreement,  and  that 
Allen  was,  at  the  time,  in  court,  and  attended  to  them. 
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The  defendant  also  introduced  the  agent  of  the  town,  Chittbhdbw, 
Bliss,  who  testified  that  he  had  never  en^ged  Mr.  Briggs,       I843/' 
and  when  he  saw  him  sitting  by  and  assisting  Mr.  Allen,  he      Briggs 
did  not  know  how  he  came  to  be  there,  but  supposed  it  was     q  **  . 
from  some  understanding  between  Allen  and  Briggs,  and  did 
not  think  of  his  charging  the  town  ;  though  he  sat  by,  and 
might  have  su^ested  questions  to  Allen  and  Briggs.     The 
testimony  of  the  same  witness  also  tended  to  prove  that  be- 
tween the  August  term,  1833,  and  the  March  term,  1834, 
both  the  Austin  suits  were  arbitrated,  and  an  award  made, 
and  the  suits  were  agreed  to  be  discontinued. 

The  said  Allen's  testimony  further  tended  to  prove,  that 
he  did  not  employ  the  said  Briggs  to  attend  to  said  suits  or 
argue  the  case,  in  behalf  of  the  town  of  Georgia,  with  an  ex- 
pectation that  he  was  to  charge  the  town  ;  that  he  was  only 
the  attorney,  and  not  the  agent,  of  the  town  in  any  other 
wise ;  and  that,  at  the  time,  he  supposed  it  was  understood 
between  him  and  Mr.  Briggs,  that  his  services  were  gratui- 
tous, and  matter  of  courtesy  between  them.  The  plaintiff 
objected  to  that  portion  of  the  said  Allen's  testimony  which 
relates  to  his  having  conversation,  after  the  trial,  with  the 
agent  of  the  town,  in  regard  to  his  employing  the  said  Briggs 
in  future  to  attend  to  the  trial ;  but  the  witness  testifying  that 
the  substance  of  the  conversation  was  communicated  to  the 
pkintifT,  the  objection  was  overruled. 

The  court  charged  the  jury,  that,  if  they  found,  from  the 
testimony,  that  the  plaintiff,  at  the  time  he  rendered  the  ser- 
vices, for  which  he  claims  to  recover  of  the  defendants,  did 
not  intend  to  charge  the  town  for  the  same,  but,  on  his  part, 
designed  that  they  should  be  gratuitous  and  not  made  the 
ground  of  claim  for  a  pecuniary  satisfaction,  he  could  not  re- 
cover in  this  action. 

The  jury  were  also  told,  that,  in  ordinary  cases,  it  was  ne- 
cessary, before  a  party  could  recover  of  another  for  services 
rendered,  that  the  jury  should  be  satisfied  that  the  services 
were  rendered  at  the  request  of  the  other  party,  either  ex- 
pressed or  to  be  implied  from  the  circumstances  of  the  case ; 
that,  in  this  case,  the  conversation  between  the  plaintiff  and 
Mr.  Allen,  as  given  in  evidence,  (it  appearing  that  he  was 
simply  the  attorney  for  the  town,  and  had  no  other  agency  in 
tha  management  of  the  suit,  and  Bliss,  the  agent  for  the 
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Chittkhdef,  town,  being  present  and  taking  charge  of  the  same)  could 

^^i^^^'     have  no  effect  to  bind  the  town  further  than  it  was  expressly 

"  or  impliedly  assented  to  on  the  part  of  the  town,  or  of  Bliss 

V.         their  agent ;  and  that,  so  far,  the  town  would  be.bound  by 

Georgia.     ^^^  ^^^^  ^f  j^^^  ^y^^^  ^^^  attorney  ;  and  that  the  important 

inquiry  for  the  jury  was,  whether,  from  the  whole  evidence 
in  the  case,  they  could  find  that  the  plaintiff  had  been  em- 
ployed by  the  town  or  their  agent,  to  render  the  services ; 
that  it  was  not  necessary  that  this  should  be  proved  by  direct 
evidence,  but  the  jury  might  imply  it  from  circumstances ; 
and  that,  if  they  found  the  agent  of  the  town  sat  by  at  the 
trial,  and  aided  in  communicating  with  the  plaintiff,  as  well 
as  with  Mr.  Allen,  it  was  strong  evidence  of  an  employment 
of  the  plaintiff  by  the  town,  but  not  necessarily  conclusive ; 
and  that,  to  determine  this  point,  they  must  take  into  con- 
sideration the  whole  evidence  in  the  case  ;  and  that,  if  from 
this,  they  found  an  employment,  or  could  infer  one  from 
the  circumstances  of  the  case,  it  would  be  their  duty  to  ren- 
der a  verdict  for  the  plaintiff. 

The  jury  were  further  instructed,  that  if  the  agent,  Bliss, 
sat  by,  at  the  trial,  and  saw  the  plaintiff  rendering  the  servi- 
ces, and  supposed,  or  had  reason  to  suppose,  that  the  plain- 
tiff intended  to  charge  the  town  for  the  same,  supposing  on 
his  part,  he  had  a  right  to  do  so,  and  the  agent  suffered  him 
to  perform  the  services,  neglecting,  at  the  time,  to  correct 
the  mistake,  and  undeceive  the  plaintiff  in  this  particular, 
the  plaintiff  had  a  right  to  recover  without  further  evidence 
of  employment. 

The  jury  returned  a  verdict  for  the  defendant.  After  ver- 
dict, the  plaintiff  moved  for  a  new  trial,  on  the  ground  that 
Heman  Allen,  the  witness,  was  interested  on  behalf  of  the 
defendant — a  fact  not  known  to  the  plaintiff  at  the  time  of 
trial.  To  show  this  interest,  he  presented  the  affidavit  of 
S.  M.  Parsons,  tending  to  prove  that,  in  August,  1839,  Mr. 
Allen  said,  in  his  presence,  that  the  plaintiff  had  no  just  claim 
against  the  town  of  Georgia,  but  that,  if  be  was  entitled  to 
any  fees,  he,  Allen,  ought  to  pay  him. 

The  motion  for  a  new  trial  was,  also,  placed  on  the  ground 
that  Joseph  Smith,  Jr.,  one  of  the  jurors  who  sat  in  the  trial 
of  the  case,  was  not  a  freeholder.  And  it  appeared  to  the 
satisfaction  of  the  court  that  the  said  juror  was  not  a  free- 
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hcdder,  ftt  the  tirae^of  trial;  and  it  also  appeared  from  the  Cutrrmnifxti, 
affidavit  of  the  ptaintiff,  that  he  did  not  know  that  fact  at     ^""P^iJ^' 

^  *™'-  Brigg. 

Th^  court  overruled  the  motion,  and  rendered  judgment         «•  . 
on  the  verdict     The  plaintiff  excepted.  eorgia. 

fVm.  P.  Briggs  fy  C.  D.  Kassan  for  plaintiff. 

1 .  The  private  docket  was,  equally  with  the  day  book, 
eampeieni  evidence. 

The  books  of  a  party  are  admissible,  upon  the  ground 
that  they  are  supposed  to  contain  a  true  record  of  the  trans- 
actions therein  noted,  in  the  ordinary  course  of  business, 
when  accompanied  with  evidence  to  show  that  the  party 
keeps  correct  accounts.  The  docket,  which  is,  in  reality,  the 
erigifuU  entry  of  the  party,  going,  as  it  does,  to  corroborate 
the  entries  in  the  book,  stands  upon  the  same  or  stronger 
ground  than  the  book  itself.  BumKam  v.  Adams,  5  Vt.  R.  3 13 ; 
Warren  v.  GrenviUe,  2  Stra.  1129;  Prince  v.  SmUhy  4 
Mass.  455;  Faxon  v.  HoUiaSy  13  Mass.  427;  CoggsweU 
V.  DMiver,  2  Mass.  217. 

2.  The  objection  to  the  conversation  of  Allen  and  Bliss 
after  the  trial,  was  well  taken.  What  was  then  said  by  de- 
fendants could  not  affect  plaintiff's  right  already  accrued. 
The  court  should  have  limited  its  application  at  least  to  the 
mbaequent  services.     See  authorities  below. 

3.  The  charge  of  the  court  should  relate  to  the  testimony 
in  the  case.  There  was  no  testimony  to  show  that  plaintiff 
did  not  intend  to  charge  for  his  services.  Nor  was  his  intention, 
unless  expressed  in  some  way  by  himself,  who  alone  could 
discover  it,  at  all  material.  But,  as  the  case  is  bare  of  tes- 
timony to  show  plaintiff's  intention,  the  court  should  have 
charged  the  jury,  that  there  was  no  evidence  in  the  case  to 
elucidate  that  intention.  Hence  that  they  should  lay  that 
out  of  the  case.  Knapp  fy  Worden  v.  Winchester,  1 1  Vt.  R. 
asi.  Braekett  et  ux.  v.  Wait  et  al.  6  do.  428-9.  Bimey 
V.  Martin,  3  Vt.  R.238.  Mason  v.  SUver,  1  Aik.  R.  369. 
Vail  V.  Strong,  10  Vt.  R. 

4.  The  charge  next  puts  the  case  upon  the  ground  that 
the  jury  must  find  the  assent  of  the  town  or  its  agent, 
either  express  or  implied ;  and  that  if  they  do  find  such 
assent,  the  plaintiff  may  recover. 

Vol.  XV.    s.  r.  vol.  i.  9 
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CniTTEHDCff,     But,  in  order  to  find  Jlhis  assent,  they  are  directed  to  look 

^1^43!^'    to,  and  weigh,  "the  tohole  evidence  in  the  case."     And 

j^T    ^      that  whole  evidence  is,  that  the  agent  whose  "  assent  *'  is  re- 

V.         quired,  says  expressly,  ctfter  the  services  are  rendered,  i.e.when 

^oTgit.     ^^  ^1^^  Stand  now  as  a  witness,  that  he  had  no  idea  of  assenting. 

How  could  the  jury,  when  directed  to  find  the  assent 
from  the  whole  evidence,  ever  find  it  when  the  fact  was 
expressly  negated  by  improper  testimony  1  They  should 
have  been  told  that  their  decision  was  to  be  based,  as  to  the 
first  service,  upon  the  facts  and  evidence  as  'they  existed  at 
the  time  of  rendering  them,  and  that  the  subsequent  "  sup- 
positions "  and  conversations  of  Bliss  and  Allen  could  have 
no  such  ex  post  facto  operation.  fVetherbee  v.  Foster,  5  Vt. 
R.  142.  Gibson  et  al.  v.  Seynumr,  3  Vt.  R.  567-9;  and 
authorities  before  cited. 

5.  The  charge  concludes  with  resting  the  plaintiff's  rigfit 
upon  this:  That  if  Bliss,  at  the  time  of  the  jury  trial,  "  sup- 
posed," "  or  had  reason  to  suppose,"  that  the  plaintiff  in- 
tended to  charge  the  town  for  his  services,  supposing  on  his  part, 
that  he  had  a  right  to  do  so,  and  suffered  him  to  perform 
them,  neglecting  to  correct  the  mistake,  in  this  particular, 
the  plaintiff  had  t  right  to  recover.  To  this  there  are  two 
objections. 

1.  The  subsequent  "suppositions"  of  Bliss  are  required 
to  be  considered  by  the  jury,  and  Bliss'  testimony  expressly 
negatives  the  fact  that  he  supposed  any  thing  about  it. 

3.  If  the  jury  should  find  a  reason  for  8uch  tLSuppositum^ 
(which  they  cannot,  when  compelled  to  weigh  such  improper 
testimony,)  hbw  is  it  material,  what  he  might  suppose  that 
Briggs  was  intending  ?  For  note,  that  it  is  made  the  express 
condition,  not  only  that  Bliss  supposed  that  Briggs  intended 
to  charge,  but  that  he  also  supposed  that  Briggs  supposed  he 
had  a  right  to  charge. 

The  great  error  in  the  charge  consists  in  this,  that  the  jury 
were  not  charged  in  a  manner  called  for  by  the  testimony  ; 
nor  to  assist  them  in  arriving  at  a  correct  conclusion.  They 
should  have  been  told  that,  in  determining  the  fact  of  em- 
phyment  by  Mr.  Allen,  and  assent  by  Bliss,  they  should  not 
look  to  the  whole  evidence ;  they  should  lay  out  of  the  case 
both  Allen's  and  Bliss'  private  suppositions,  and  look  tio  far- 
ther than  to  such  acts  and  expressions  of  Allen  and  BKss  as 
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were,  before,  or  doring,  the  rendering  of  the  {service,  carried  CuiTTfiiof 9, 
bopne  to  the  plaintifT's  knowledge  ; — thai  Brigge'  rights  could      ^md^' 
pol  depend  on  their  secr^  m(4wte9.  They  shpuld,  also,  have      j^^. 
been  told,  that  the  suppositionn  of  Allen  and  Bliss  could  on-         v-  . 
ly  apply  to  the  subsequent  services ;  and  that,  even  though       ^^'<^ 
they  should  not  find  the  assent  of  the  defendant  to  the  sub- 
sequent services,  it  would  not  follow  that  there  was  no  assent 
to  the  first  employment,  as  that  portion  of  the  tealia^ony 
eaald  not  operate  retrospectively  against  Briggs,  who  was  no 
party  to  the  same ;  that,  in  the  absence  of  any  declaration  of 
the  plaintiff,  the  conversation  and  conduct  of  the  parties  op 
to,  and  during,  the  first  services,  were  tlie  only  proper  evi« 
dence  for  them  to  weigh  in  determining  the  rights  and  lia- 
bilities of  the  partiiss,  as  to  thoae  aervices-     Where  the  ey- 
•eptioDs  detail  the  evidence,  aed  it  appears  that  the  charge 
€d  the  court  either  was  inapplicable  to  the  evidence  or  calcu* 
lated  to  mislead  the  jury,  it  is  error.     See  authorities  above 
cited. 

.%.  There  was  also  error  in  the  court  below  in  refusing  A 
new  trial.  The  constitution  guarantees  the  trial  by  jury,  and 
a  fury  of  sueb  qualifications  as  the  laws  of  the  la^d  may  pre- 
scribe,  to  wit,  judicious  men  iand  freeholders.  Hence,  if  a 
party  is  compelled  to  go  to  trial  before  twelve  men,  not  hav- 
ing these  qualifications,  it  is,  to  say  the  least,  a  o^s-trial. 
Seaith,  the  jur^,  was  legally  disqualified,  and  a  legal  dis- 
qualifioatioo  to  do  an  a^t)  niMst,  certainly,  be  as  fat^l  ^  a 
laeatal  4isquaiificati<wi.  The  terqa  judicious  o^en,  he^re  ysed, 
aunt  mean  aieo  of  legal  diacceuon.  Could  a  party  be  boand 
by  the  verdict  of  a  nainor  .or  a  tum-comj^otf,  because  U»  did 
SKH  inquiise  into  the  facts  relative  to  the  whole  panel  before 
fMresenting  his  caae  to  Abem  ?  The  party  injured,  in  either  of 
•iheae  cases,  is  entitled  to  a  new  trial,  as  a  maUer  of  right. 
Fmea  v.  JNoi^on,  dro.  Car.  878  ;  Caltharp  v.  Negjcion,  Cro. 
iM.€47;Lady  Harbert  v.  Shaw,  U  Mod.  118;  Parker 
V.  Thornton,  2Ld.  Raym.  L410;  Russel  v.  BoU,  Barnes 
4S6 ;  The  King  v.  TVemotm,  16  C.  L.  318,  (7  Dow.  & 
Ryl.  i684) ;  iSftone  v.  Clark,  d  Han.  &  McHenry,  102  ; 
State  V.  Babcoek,  I  Conn.  401  ;  Amherst  v.  HaMey, 
1  Pick.  38;  11  C.  L.  218;  15  C.  L.  B51  ;  3  Vt.  R.570; 
flossel  V.  Paine,  Cro.  Eliz.  256. 

The  caae  ahows  the  malnfiiilily  of  the  witness,  Allen,  to 
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CBTTTBVDBirahe  defeDd&iits.     And,  if  the  testimony  of  Pftnons  is  to  be 

*^'i643f'     credited,  he  is  not  only  interested^  bat  makes  himself  (ss 

Briinpi      ^^^^^^  ^^  conscience)    the  real  party  to  the  defence ;  andi 

V.         cs  such,  he  can  never  be  made  a  competent  witness  by  a 

^""''^     discharge.     SkUlingerT.  BM,  Conn.  R.  147  ;  2  Stark.  Ev. 

745(1.) 

A.  O.  WhUtemare,  for  defendant. 

L  The  first  exception  taken  by  the  plaintiffs  is  to  the  de- 
cision of  the  court  excluding  his  pocket  docket  or  private 
memorandum  of  what  he  had  to  do,  or  was  doing  in  court, 
from  being  read  in  evidence. 

This  was  clearly  correct.  His  usual  day  book  had  been 
previously  admitted  and  read  to  the  jury.  The  court  might 
as  well  have  admitted  any  other  private  statement  of  the 
plaintiff,  which  he  chose  to  write  down  and  keep  in  his  pock- 
et,  as  his  pocket  docket. 

IT.  The  next  objection  appears  to  be,  to  the  admission  of 
Mr.  Allen's  testimony  as  to  the  conversation  he  had  with 
Bliss,  the  defendant's  agent,  immediately  after  the  trial,  and 
with  the  request  or  assent  of  the  plaintiff,  and  at  the  time, 
repeated  by  Mr.  Allen  to  the  plaintiff. 

This  conversation,  under  the  circumstances,  was  proper 
and  legal  evidence,  for  two  purposes — 

1.  To  show  what  the  plaintiff  and  Bliss,  defendant's  agent, 
and  Allen,  defendant's  attorney,  understood  to  be  the  char* 
acter  of  the  plaintiff's  services,  and  whether,  at  the  time, 
either  expected  he  was  to  have  a  pecuniary  eompensatioii 
therefor.     Brigge  v.  Georgia,  10  Vt.  66. 

9.  The  Plaintiff's  specification  showed  a  claim  of  some 
^10  or  %\b  for  services  in  the  same  suit,  at  subsequent 
times,  without  any  pretence  of  any  further,  or  other  employ- 
ment. His  testimony  was,  therefore,  clearly  pertinent  and 
forcible  to  prove  that  the  plaintiff  was  not  engaged  after  that 
time,  and  had  no  reason  to  suppose  he  was. 

ni.  The  charge  was  in  pursuance  of  the  decisions  made 
by  this  court  in  this  case  at  a  previous  term — see  10  Vt 
68 — though  clearly  bearing  in  favor  of  the  plaintiff.  The 
exceptions,  if  any,  must  be  to  the  finding  of  the  jury,  and 
not  to  the  cbaige  of  the  court. 

IV.  There  are  two  causes  alleged  for  a  new  trial. 


OF  THE  STATE  OF  VERMONT.  09 

The  first  is  frivolous.     The  object  would  seem  to  be  to  Cmmmnt^mw^ 
have  an  opportunity  to  impeach  Mr.  Allen;  for  his  declarations    "^'Ig^d.^* 
out  of  court  could  not  deprive  the  defendant  of  his  testimony.       jT! 

St.  The  cause   assigned,  that    J.  Smith  jr.,  one  of  the         «. 
jurors  who  tried  the  cause,  and  who  was  on  the  legal  panel     ^^^^(P^ 
of  jurors  through  the  term,  was  not  a  freeholder,  is  only  a 
ground  for  a  challenge  and  not  for  a  new  trial. 

The  statute  directing  the  selection  of  jurors — ^Rev.  L.  of 
18S4,  p.  410,  sec.  5— is  directory  merely,  and  a  neglect  to 
conform  to  its  provisions  will  not,  per  se,  be  a  sufficient 
ground  for  setting  aside  the  verdict,  when  the  court  see  that 
the  party  cannot  have  been  prejudiced  by  it.  People  v. 
Raweony  Wend.  422.     Cote  v.  Perry,  6  Cow.  584. 

Suppose  a  town  clerk  puts  the  name  of  one  of  the  jurors 
in  the  box,  without  having  them  chosen  by  the  inhabitants 
present,  would  that  be  a  cause  for  setting  aside  the  verdict  ? 
Suppose  the  sheriff  should  summon  the  jury  from  different 
towns  than  those  ordered  by  the  court,  would  that  vitiate  the 
verdict  ?  Suppose  the  town  should  elect  a  constable,  se- 
lectman, fenceviewer,  or  other  town  officer,  who  was  not  a 
fireeholder,  would  that  render  such  election  illegal  ?  Are 
all  such  official  acts  void,  or  voidable  ?  Most  certainly  not. 
And  yet  the  language  of  the  act  is  far  more  imperative  in 
regard  to  such  officers  being  freeholders,  than  in  regard  to 
jurors. 

The  &ct  that  a  juror  is  not  a  freeholder,  does  not  destroy 
bis  judgment,  nor  make  him  a  partial  juror,  nor  affect  the 
obligation  be  is  under  to  find  a  verdict  according  to  the 
truth.     Gilbert  v.  Rider,  Kirby,  184. 

The  juror  not  being  challenged  when  he  was  impannelled, 
the  objection  is  waived.  Wray  v.  Thorn  Sf  Hancock,  Willes, 
488 ;  Hill  v.  Yates,  12  East,  229,  and  a  case  there  cited  by 
Lord  Ellenborough  ;  The  King  v.  Suttons  Sf  others,  15 
C.  L.  252,  in  point;  Orcott  v.  Carpenter,  1  Tyler,  250. 

The  case  of  Norman  v.  Beaumont,  Willes,  484,  and 
King  V.  Tremaine,  16  C.  L.  318,  do  not  conflict  with  this 
position.     1  C.  L.  452. 

They  were  both  cases  where  the  person  sitting  as  a  juror 
was  not  of  the  panel,  but  falsely  answered  to  the  name  of 
one  who  was,  and  took  hie  place.  As  the  acting  juror  took 
the  name  of,  and  falsely  personated  and  acted  as  the  real, 
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CwiTTwioBv,  legal  juror^  though  without  any  qualifiealioos,  tha  eourt  say 

*j^f '     the  party  could  take  no  challenge,  as  he  was  not  of  tha  panel; 

~  but  expressly  admit  that  if  he  had   ao  opportunity  to  chaK 

9.         lenge,  and  omitted  to  take  it>  do  new  trial  could  be  granted. 

^i^'        The  same  rule  has  been  recognised  and  adopted  in  Mas* 

sachusetts.    Juries  v.  Randall,  14  Mass.  R.&50 ;   AmherH 

▼.  Hadley,  1  Pick.  38 ;  Rowland  v.  Qifford.  1  Pick.  43. 

The  only  case  we  have  been  able  to  find  where  a  contrary 
doctrine  has  been  held,  is  SiaU  v.  Babcoeky  1  Conn.  401. 
That  was  a  capital  case,  decided  without  argument  or  reform 
enoe  to  any  authority  to  sustain  it ;  and  it  is  directly  oppos* 
ed  to  all  previous  decisions  upon  the  question  in  thai  state* 
Gilbert  v.  ITid,  Kirby,  184  ;  S$aick  v.  S.  H.  Turnpike  Co. 

13  Con.  459. 

If  it  be  a  ground  for  a  new  trial  at  all,  it  is  certainly  not  a 
matter  of  right,  but  addressed  to  the  sound  discretion  of  ibs 
court  to  grani  or  refuse,  as  the  court,  trying  the  case,  ahoukl 
consider  juetioe  required.  Hill  v.  Yatee,  12  JQaaty  9S9 ; 
Amherst  v.  Hadley,  I  Pick.  42 ;  Juries  et  al.  v.  SandaU, 

14  Maas.  205. 

It  18  not  pretended,  m  this  case,  there  was  corruption  in 
improper  conduct  on  the  part  of  the  juror ;  or  Uiat  the  vepr- 
diet  would  have  been  varied,  if  be  bad  not  sat  on  the  trial. 

This  being  a  motion  for  a  new  trial,  made  to  the  county 
court,  and  addressed  to  the  sound  discretion  of  that  courts 
Ibeir  decision  is  not  a  matter  of  error,  aod  cannot  be  revised 
in  this  ooturt. 

The  opinion  of  the  court  was  delivered  by 
HcBAfUD,  J. — ^The  first  point  made  in  the  caae  is  the 
decision  of  the  county  court,  in  excluding  the  pocket  docket 
of  the  plaifitifi*  from  going  to  the  jury  as  evidence.  And,  in 
ihis  decision,  we  discover  no  such  error  as  would  justify  us 
in  sending  the  case  back  for  a  new  trial.  It  cannot  reason- 
ably be  supposed  that  the  jury  would  have  come  to  any 
difioreot  res«ilt,  if  this  docket  had  been  heSote  them.  The 
question  was  not  whether  the  plainliS  had  rendeiied  the 
services  for  which  he  claimed  pay,  but  whether,  at  tlie  time 
be  was  rendering  those  services,  he  expected  to  be  paid  for 
them,  and  wbelher  the  ageat  of  the  A^wn  had  /reason  tp 
suppose  the  plaintiff  «o  understood  it.    It  was  not  proposed 
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to  aecompany  the^  docket  with  any  proof  that  it  was  thecsirrsirstii, 
custom  and  practice  of  the  plaintiff  to  make  charges  for  bis     "^'i*^!^' 

services  in  such  docket,  or  that  any  were  made;  but  the      ~ 

offer  was,  *'  to  show  that  the  suits,  AusHn  v.  Oeargia,  were         9. 
entered  thereon."     That  fact  could  have  no  legitimate  ten-     C^'^- 
dency  to  establish  the  point  in  controversy  in  this  part  of 
the  case.     The  plaintiff  had  the  benefit  of  his  day  book,  in 
which  his  charges  were,  in  fact,  made. 

In  the  next  phice,  we  think  there  was  no  error  in  the 
instructions  which  the  court  gave  the  jury.  The  parties 
were  evidently  requiring  of  the  court  a  particular  charge,  in 
relation  to  defendant's  liability  to  pay  the  plaintiff  for  Ms 
services ;  and  we  think  the  charge  correct.  The  court  told 
the  jury  that  they  must  find  the  fact  from  all  the  testimony 
in  the  case.  The  plaintiff's  objection  to  this  is,  that  the 
conversation  of  the  plaintiff  and  Mr.  Allen,  and  the  conver«- 
sation  of  Mr.  Allen  and  the  agent  of  the  town,  were  not 
proper  to  be  considered  in  reference  to  the  plaintiff's  under* 
standing  in  regard  to  the  services  which  he  had  .already 
rendered.     But  we  think  it  was  not  improper  for  that  pur*  « 

pose.  The  conversation  was  in  the  nature  of  an  admission 
of  an  existing  fact.  The  proposition  of  Mr.  Allen  that  be 
would  have  the  agent  engage  the  plaintiff,  in  that  suit,  and 
the  answer,  or  reply  of  the  plaintiff  to  tbat  proposition,  might 
well  be  considered  by  the  jury,  while  determining  whether 
the  plaintiff  rendered  the  services,  expecting  lo  be  paid  for 
them. 

The  objection  to  the  witness,  Mr.  Allen,  on  account  of 
interefil,  is  not  well  taken,  it  does  not  necessarily  follow 
that  Mr.  Allen,  in  any  event,  would  be  liable  to  the  phintiff ; 
bet,  were  it  so,  it  would  be  for  his  interest  to  fix  the  liability 
upon  the  town,  and  therefore  he  has  no  interest  in  the  event 
of  this  suit,  to  which  the  plaintiff  can  with  propriety 
except. 

Bat  the  important  question  in  this  case,  and  the  only  one^ 
in  which  this  court  have  had  any  difficulty,  is  in  relation  to 
the  want  of  a  freehold  qualification  in  one  of  the  jurors. 
And  upon  this,  the  authorities  are  not  entirely  harmonious. 
The  only  disagreement  is  in  relation  to  the  time,  and  man- 
ner, of  taking  advantage  of  this  want  of  qualification^  In 
other  words,  mast  it  be  taken  advantage  of  upon  the  ohal* 
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Chittshdsv,  lenge  of  the  juror,  at  the  time  of  empannctlling  the  jury  ? 
ItiSs?^'  ^^  ™^y  ^^  ^^  insisted  on  as  a  cause  of  setting  aside  the 
g^j  verdict  ?  Our  statute  which  was  in  force  at  the  time  of  this 

V.  trial,  required  jurors  to  be  freeholders.  But  it  has  been  said 
««'««•  jj,  argument,  that  this  is  merely  directory  ;  and  the  case  of 
The  People  v.  Jewetty  6  Wend.  386,  is  cited  as  authority  to 
that  point ;  and  also  that  the  only  advantage  that  can  be 
taken  of  it,  is  upon  a  challenge  to  the  juror.  I  am  not  very 
well  satisfied  with  the  summary  mode  of  getting  rid  of  a 
statutory  provision,  by  calling  it  directory.  If  one  positive 
requirement  and  provision  of  a  statute  may  be  avoided  in  that 
way,  we  see  no  reason  why  another  may  not.  But  the  case 
above  cited,  is  not  very  direct  authority  to  this  point.  That 
case  was  a  demurrer  to  a  plea  to  an  indictment,  alleging  that 
one  of  the  grand  jurors  who  found  the  indictment,  was  not  a 
freeholder.  By  a  reference  to  the  statute  of  N.  Y.  it  will  be 
seen  that  there  was  no  specific  requirement  that  grand  jurors 
should  be  freeholders.  In  relation  to  petit  jurors,  it  is  other* 
wise.  Our  statute  requires  both  grand  and  petit  jurors  to 
^  be  freeholders.     The  want  of  that  qualification,  is  a  dis- 

qualification, and  applies  to  the  juror  in  one  capacity  as 
well  as  the  other.  The  cause  for  which  a  juror  is  chal- 
lenged, is  supposed  to  apply  to  some  disqualification  of  the 
juror  to  sit  in  that  particular  case,  such  as  prejudice,  expres- 
sed opinion,  interest,  or  relationship  to  one  of  the  parties ; 
but  these  are  no  general  disqualifications,  afiecting  his 
capacity  or  legal  right  to  be  a  juror  in  other  cases.  This 
being  a  qualification  required  by  law,  and  the  jurors  being 
selected  and  returned  by  the  officers  of  the  law,  without  any 
interference  of  the  suitor,  he  has  a  right  to  presume  that 
none  are  returned,  but  such  as  possess  the  legal  qualifications, 
and  is  not  therefore  bound  to  rely  upon  his  challenge.  All 
the  remarks  in  the  above  case  from  Wendell,  that  are  in 
point,  and  applicable  to  this  case,  are  the  mere  expressions 
and  opinions  of  the  judge  who  delivered  the  opinion  of  the 
court,  and  had  little  or  nothing  to  do  with  the  question  he 
was  deciding.  And  the  authority  in  the  case  from  Kirby's 
Reports,  184,  is  of  the  same  character — the  obiter  dictum 
of  the  judge. 

The  case  in  1  Conn.  401,  is  better  authority  in  this  case, 
than  the  one  from  Wendell,  or  the  case  from  Kirby.     It 
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raises  and  discusses  the  same  question  that  is  involved  in  Cumnvtutn^ 
this  case.     In   that  case  the  court  say,  that  <<  although  this      ^843^* 
*  defect  does  not  affect  the  capacity  or  moral  qualification  of     g^ 
'  the  juror,  and  is  strictly  technical,  yet  the  law  is  too  posi-         v. 
'  tive  to  be  dispensed  with."  G«or^5«. 

In  Fines  t.  NorioHy  Cro.  Car.  278,  one  Lambert  was 
sworn  upon  the  jury,  but  it  turned  out  that  his  name  was 
not  in  the  venire  facia$j  and  for  this  it  was  held,  that  error 
would  lie.  We  think  there  was  much  less  reason  for  it  than 
exists  in  this  ease.  There  was  no  pretence  but  what  Lam- 
bert possessed  every  requisite  qualification  for  a  good  and 
lawful  juror,  only  that  his  name  was  not  in  the  venire,  and 
that  if  his  name  had  been  in  the  venire,  he  would  have  been 
unexceptionable.  But  the  verdict,  for  that  cause,  was  set 
aside.  But,  in  this  case,  the  juror  lacked  a  positive  qualifi- 
cation to  be  a  juror  in  any  case.  In  the  case  Ilex  v.  Tre- 
maine,  16  Com.  L.  R.  the  court  say,  ^'  to  support  a  judg- 
ment, it  must  be  founded  on  a  verdict  delivered  by  twelve 
competent  jurors."  The  verdict  in  this  case  was  not  ren- 
dered by  twelve  competent  jurors,  and  the  qualification 
which  the  juror  lacked,  was  one  that  the  wisdom  of  all  civi- 
lized countries  has  deemed  of  importance  ;  and  one  with 
which  the  statute  law  of  this  state,  up  to  the  time  of  this 
trialy  had  not  dispensed  ;  and,  we  regard  the  trial  by  jury, 
of  such  paramount  importance,  that  too  much  care  cannot 
be  exercised  in  preserving  all  the  safeguards  which  the  law 
has,  placed  around  it. 

New  trial  gmnted. 

BsNNcrr,  J.  dissenting. 

I  cannot  concur  in  the  opinion  of  the  court  just  pro- 
nounced, graating  a  new  trial.  Wher^^  the  objection  to  a 
Juror  is  such  that  it  affects  the  fiiirness  and  impartiality 
of  the  trial,  it  should  not  be  out  of  season,  though  advan* 
tage  of  it  is  not  taken  until  after  verdict.  But  should  a 
irerdict  be  set  aside,  simply  upon  the  ground  that  one  of  the 
jurors  was  not  a  freeholder  ?  The  possession  of  a  freehold 
estate  is  not  such  a  qualification  as  goes  to  the  character  of 
the  juror.  It  gives  him  neither  mental  capacity,  unbiassed 
feelings,  nojr  a  virtuous  purpose,  The  want  of  it,  to  a  moral 
csertainty,  cannot  prejudice  the  fairness  of  the  trial.     If  a 

Vol.  XT.  s.  r.  vol.  i.  10 


Georgia. 
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Crittihdev ,  new  trial  is  to  be  granted  in  such  a  case  as  this,  it  should  be, 
leSs*^^*  I  conceive,  because  "  so  are  the  authorities."  I  think  reason^ 
gj.  and  the  weight  of  authority  are  against  it.     In  the  case 

V  .  of  the  State  v.  Babcock,  1  Conn.  R.  401,  it  is  true  the 
court  granted  a  new  trial,  because  one  of  the  jurors  was  not 
a  freeholder.  But  this  was  in  a  capital  case;  and  though  the  rule 
should  probably  be  the  same  in  civil  and  criminal  trials, 
yet  this,  evidently,  had  great  influence  upon  the  court.  Until 
this  decision,  I  understand,  in  Connecticut,  the  whole 
course  of  decisions  had  been  to  regard  such  objection  only 
as  matter  of  challenge.  The  court  in  Gilbert  \\  Rider, 
Kirb.  R.  184,  speaks  of  its  having  been,  in  point  of  fact,  re- 
peatedly adjudged,  that  the  want  of  i^  freehold  estate,  though 
a  ground  of  challenge,  yet  was  insufficient  after  verdict. 
In  SeUock  v.  Turnpike  Companyy  13  Conn.  R.,  the  case 
of  the  State  v.  Babcock,  is  evidently  disapproved  of,  and  if 
the  court  had  found  it  necessary  in  the  decision  of  that  cause, 
it  would,  I  think,  judging  from  what  is  said,  have  been  over- 
ruled. We  have,  in  argument,  been  referred  to  a  case  in  the 
Maryland  Reports,  in  which  the  want  of  a  freehold  qualifi- 
cation in  a  juror  was  made  the  ground  of  a  new  trial.  The 
opinion  of  the  court  is  indeed  laconic,  consisting  in  saying, 
^'a  noD  juror  is  as  no  jUror."  This  is  about  as  satisfactory 
as  it  would  be  to  say,  ^'  a  juror  is  a  juror.'^  In  the  case  of 
the  People  v.  Jewett,  6  Wend.  R.  386,  it  was  held  not  to 
be  a  good  plea  to  an  indictment,  that  one  of  the  grand  ju- 
rors, who  found  the  bill,  was  not  a  freeholder. .  In  that  case 
the  court  seem  to  think,  that  the  authorities  leave  it  some- 
what doubtful  whether  a  freehold  qualification  was' necessary 
for  a  grand  juror  at  common  law.  By  the  statute  of  New 
York,  passed  in  1827,(see  2  Vol.  Revised  Statutes,  p.  720) 
it  is  made  the  duty  of  the  supervisors,  to  select  and  place  m 
the  list  for  grand  jurors,  such  men  onlyy  "  aa  they  knowy  or 
have  good  reason  to  believCy  are  poeaeseed  of  the  qualifica^ 
tions,  by  law  required  of  persons  to  serve  as  petit  jurors, 
and  are  of  approved  integrity  j^^  &c.  The  court  consider  this 
statute  merely  directory  to  the  supervisors.  The  judge  who 
delivered  the  opinion  of  the  court,  seems  to  suppose  the  law 
settled  in  New  York,  that  though  the  statute  requires  a 
property  qualification  for  a  petit  juror,  yet  a  verdict  will  not 
be  set  aside  simply  for  the  want  of  it,  though  it  was  not 
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known  to  the  party  at  the  time  of  the  trial ;  and  much  less,  Chittifde*. 

.      .  .,  .     ,.  January^ 

he  says,  ought  it  to  prevail  against  an  indictment.  1843. 

In  JeffHes  v.  RandaUy  14  Mass.  R.  206,  a  new  trial  was  Bnggs 
refused,  where  the  party  neglected  to  make  the  necessary  q^^*  jg 
inquiry  of  the  juror,  by  which  he  might  have  ascertained 
the  fact  which  would  have  disqualified  him.  This  I  think 
should  be  the  rule,  in  all  cases  where  the  disqualification  does 
not  affect  the  fairness  of  the  trial.  Though  alienage  is  a 
general  disqualification  at  the  common  law.  Coke  Litt. 
154-6,  and  is  good  matter  for  a  challenge  to  a  juror,  yet  in 
HoUingsworth  v.  Duane,  4  Dall.  353,  and  in  King  v.  Sut- 
tony  15  C.  L.  R.  252,  new  trials  were  refused  for  such  cause. 
In  the  latter  case,  Lord  Chief  Justice  Tenderton  says,  '<  he 
'  is  not  aware  that  a  new  trial  has  ever  been  granted  on  the 
'  ground  that  a  juror  was  liable  to  be  challenged,  if  the 
*  party  had  an  opportunity  of  making  the  challenge."  In 
neither  of  these  cases  did  the  party  have  notice  of  the 
ground  of  challenge.  The  disqualification,  arising  from 
alienage^  does  not  affect  the  fairness  of  the  trial.  In  Gil* 
bert  v.  Ridet\  Kirb.  R.  184,  a  new  trial  was  moved  for 
upon  the  ground  that  a  juror  had  not  taken  the  oath  of 
fidelity  to  the  state.  The  court  held,  however,  that,  if  to 
serve  as  a  juror,  was  <^  to  execute  an  ofiice,"  within  the 
meaning  of  the  statute,  which  it  expressly  prohibits  any  one 
from  doing,  until  he  has  taken  the  oath  of  fidelity  to  the 
state,  yet,  as  the  juror  was  not  challenged,  the  exception 
was  waived,  and  came  too  late  after  verdict. 

In  Hill  V.  Yates y  12  East,  R.  229,  tlie  father  had  been 
summoned  as  a  juror,  and  the  son  by  personating  the  father, 
served ;  yet,  a  new  trial  was  refused.  It  is  true,  in  the  case 
of  the  King  v.  Tremaine,  16  C.  L.  R.  318,  where  an  infant, 
under  the  age  of  24  years,  and  who  had  not  the  property 
qualification,  and  had  not  been  in  fact  summoned,  persona- 
ted his  father,  and  joined  in  a  verdict  of  guilty  against  a  - 
person  indicted  for  perjury,  the  court  held  it  was  a  mis-trial, 
and  opened  the  case  after  verdict.  The  juror,  in  this  case, 
bad  not  attained  the  age  at  which  the  law  considers  him  of 
sufficient  capacity  to  judge  on  matters  of  this  kind ;  and, 
consequently,  in  effect,  it  was  the  verdict  but  of  eleven. 
Besides,  the  young  man  was  not  returned  on  the  panel,  nor 
was  he  summoned,  and  must  be  regarded  as  no  juror  at  all. 
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Cbittsupbii,  Some  of  the  judges  say  he  could  not  have  been  challeDged* 
^1843.^'     It  was  clearly  a  mis-trial.    The  case  otFermor  v,  Dorring^ 
Brigg,      ton,  Cro.  Eliz.  222,  and  Haslet  v.  Paj/ne,   lb.  256,    in 
^   *• .        which  it  was  held  to  be  error,  if  one  man  be  returned  io 
the  venire  facias,  and  a  different  man  in  the  distringas, 
who  serves  as  juror,  cab  have  but  little  analogy  to  the  ques« 
tion  before  the  court.     The  venire  facias,  is  directed  to  the 
sheriff,  commanding  him  that  he  cause  at  least  twelve  Jree 
and  lawful  men  to  come,  d^c.     Upon  this  writ  it  is  not  the 
practice  for  the  sheriff  to  summon  the  jurors,  but  he  returns 
the  names  of  those  he  selects  to  serve  as  jurors,  in  a  ^^  panel" 
annexed  to  the  writ,  and  they  of  course  unavoidably  make 
default  in  their  appearance.  Thereupon  a  compulsive  proce^ 
issues  to  constrain  them  to  appear,  called  in  the  King'^bencb, 
a  distringas,  and  in  the  common  pleas,  a  haebaa  corpora 
juratorum.     As  the  sheriff  in  England  selects  the  jurors  up* 
on  the  venire  facias,  (a  very  responsible  duty)  we  at  once 
see  the  importance,  that  the  process  which  compels  their  ap* 
pearance,- should  return  the  same  men.    Fines  v.  Norton, 
Cro.  Car.  278,  is  a  case  of  the  same  description,  which 
seems  to  have  been  pressed  into  the  argument.     If  a  person, 
not  returned  by  the  sheriff  upon  the  venire,  is  brought  in  up- 
on the  distringas,  he  might  have  been  added  upon  the  sug- 
gestion of  the  plaintiff  himself.     In  such  cases  I  readily 
grant,  there  has  been  a  mis-trial ;  and  the  judgments  have 
been  reversed  upon  error.     We  have  no  statute  in  this  state, 
enacting  that  none  but  freeholders  shall  serve  as  grand  or  pe- 
tit jurors,  but  it  it  simply  directs  the  authority  of  the  town 
to  agree  upon  their  proportion  of  judicious  and  discreet 
freeholders  to  serve  as  grand  and  petit  jurors,  who  are  to  be 
nominated  by  the  authority,  and  chosen  by  the  town.     The 
clerk,  is  to  issue  his  t^enir^,  commanding  the  sheriff  to  sum- 
mon such  number  of  petit  jurors  as  the  court  shall  direct, 
being  freeholders.     The  statute  is  silent  as  to  what  shall  be 
the  effect,  provided  one  who  serves  as  a  juror  is  not  a  free- 
holder.    This  must  depend  upon  reason,  and  the  common 
law  authorities.     There  is  a  well  known  distinction  between 
what  may  be  regarded  as  the  essence  of  a  thing  required  to 
be  done  by  a  statute,  and  that  part  of  a  statute  which  is 
merely   directory.     If  our  statute  had  expressly  provided 
that  a  property  qualification,  should  be  indispensable  for  a 
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jaror,  it  might,  I  think,  with  more  plausibility  be  contended  Chittsrdev, 
that  8uch  qualification  was  in  the  nature  of  a  condition  pre-      ^iiMaf ' 
cedent,  and  that,  without  it,  a  person  serving  de  facto^  as  a      Brim 
juror,  should  be  regarded  de  lege,  as  no  juror.   In  Orcutt  v.         ** 
CarpenteTj  1  Tyler's  R.  250,  a  new  trial  was  moved  for  ^'^^' 

upon  the  ground,  that  one  of  the  jurors  was  not  a  freeholder 
at  the  time  of  the  trial,  but  it  was  refused.  It  is  true,  \m  that 
case  it  appeared  the  juror  was  a  freeholder  when  put  into  the 
box,  though  not  when  summoned,  or  at  the  time  of  the  trial. 
The  fact  that  he  was  a  freeholder  when  put  into  the  box 
could  not  alter  the  case.  We  should  look  to  the  qualifications 
of  the  juror  at  the  time  of  trial.  If  he  is  then  to  be  regarded 
as  no  juror,  it  is  a  mia-tricLl.  All  that  the  case  now  before 
the  court  finds,  is,  that  the  juror  was  not  a  freeholder  at  the 
time  of  trial.  I  had  supposed  this  question,  had  been  prac* 
tically  settled.  While  in  the  practice  of  law,  I  never  knew 
such  objection  to  a  juror  listened  to  as  a  ground  of  new  trial,  « 
but  uniformly  treated  as  only  matter  of  challenge.  The  ob- 
jection does  not  affect  the  fairness  and  impartiality  of  the 
trial.  It  is  the  interest  of  the  community  and  of  suitors,  that 
there  should  be  an  end  of  litigation  ;  and  to  listen  to  this  ap* 
plication  is,  in  my  opinion,  fraught  with  evil,  and,  from  in- 
advertance,  and  perhaps,  in  some  cases,  from  design,  it  may 
prove  a  fruitful  source  of  prolonging  litigation.  The  legis- 
lature, however,  at  their  last  session,  by  abolishing  the  freehold 
qualification  for  a  juror,  have  provided  an  antidote  for  all  the 
evils,  which  I  might  fear,  would  otherwise  flow  from  the  de- 
cision now  made.  Admitting  then,  that  the  refusing  a  new 
trial  for  this  objection,  in  the  court  below,  did  not  rest  in  the 
discretion  of  that  court,  but  may  be  reviewed  in  this  court, 
upon  exceptions,  still  I  think  the  party  can  only  avail  himself 
of  the  objection,  by  way  of  challenge. 
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Cbittendkii, 

1843!^*    William  P.  Brigos  and  Ebenezcr  Edxonds  t^.  Henrt  Shaw 
Brigg*  &.  Ed-  ^^^  Rbuben  R.  Thrall. 

monds 

(In   Chancery.) 


9. 

Shaw  & 
ThraU. 


Chancery  will  not  relieve  against  a  judgment  at  law,  when  the  matter  set 
ap,  would  have  been  a  good  defence,  and  would  have  been  established 
by  the  same  evidence  at  law,  and  when  the  orator  has  suffered  a  judg- 
ment to  pass  without  attempting  to  avail  himself  of  such  defence. 

Practice.  This  court  will  not,  on  appeal,  direct  any  question  of  fact  to  be 
ascertained  by  a  jury. 

This  was  an  appeal  from  a  decree  of  the  court  of  cban* 
eery  against  the  orators. 

The  orators  in  their  bill  charged,  in  substance,  that,  in 
payment  for  102  sheep  purchased  by  them  from  the  defend- 
ant,  Shaw,  they  gave  him  their  note  for  j^375,  dated  Sep- 
tember 19th,  1825;  that  subsequent  to  the  execution  of  the 
note,  Shaw  agreed  to  receive  from  them,  in  payment  thereof, 
wool  from  said  sheep  at  a  fair  market  price,  to  be  delivered  at 
Pontoosuck  factory,  in  Lanesboro,  Massachusetts ;  that,  in 
September,  1826,  they  delivered  at  said  factory  337  pounds 
of  wool  from  said  sheep ;  that,  not  agreeing  on  the  price  of 
the  wool,  the  orators  and  Shaw  agreed  that  Shaw  should 
give  for  the  wool  the  price  which  should  be  obtained  for  the 
wool  grown  on  Shaw's  farm  that  year ;  and  that  the  wool 
was,  thereupon,  left  at  said. factory.  And  the  orators  alleged 
that  the  price  received  for  Shaw's  wool,  grown  that  year, 
was  sixty  cents  per  pound. 

The  orators  further  charged  that  Shaw  did  not  apply  said 
wool  on  said  note,  but  subsequently  transferred  the  note  to 
the  defendant.  Thrall,  for  the  purpose  of  collection,  and  that 
no  consideration  was  paid  by  Thrall  therefor ;  that  Thrall 
brought  an  action  on  the  note  in  his  own  name,  and  recovered 
judgment,  and  obtained  execution  thereon,  and  put  the  execu- 
tion into  the  hands  of  an  officer  for  collection;  and  that  theora- 
tors  paid  the  officer  a  certain  sum  on  the  execution,  which  sum, 
together  with  $115  paid  on  the  note  before  the  delivery  of 
the  337  pounds  of  wool,  and  the  said  wool,  at  sixty  cents 
per  pound,  amounted  to  the  whole  of  said  execution. 

The  orators  prayed  that  the  defendants  might  be  perpetu- 
ally enjoined  from  enforcing  said  judgment,  until  the  amount 
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and  value  of  said  wool  should  be  ascertained  and  applied —  CHiTTsif dk5, 
and  for  further  relief.  _  •'7^7' 

The  defendant,  Shaw,  admitted  the  execution  of  the  note  g^.      ^  g ^^ 
for  the  sheep,  but  denied  that  he  agreed  to  receive  in  payment      moods 
therefor,  wool  from  said  sheep,  at  any  price.     He  admitted     shaw  A 
that  in  the  summer  or  fall  of  1826,  the  defendant,  Briggs,      Thrall. 
brought  337  pounds  of  wool  to  said  factory,  but  denied  the 
alleged  agreement  to  give  for  it  the  price  which  should  be 
obtained  for  the  wool  grown  on  his  farm  that  season,  and  al- 
leged that  he  offered  to  purchase,  and  apply  it  on  the  note,  at 
such  price  as  should  be  agreed  on  between  Briggs  and  Dan- 
iel Campbell,  jr.,  agent  for  said  factory, — and  that,  Briggs 
and  the  agent  not  agreeing  on  the  price,  the  wool  was  left 
at  the  factory,  where  it  still  remained.     He  admitted  that  he 
received  the  sum  of  sixty  cents  per  pound  for  the  wool 
grown  on  his  farm,  in  the  season  of  1826,  and  further  admit- 
ted the  transfer  of  the  note  to  Thrall,  without  consideration, 
for  the  purpose  of  collection  only. 

The  defendant,  Thrall,  in  his  answer,  admitted  the  trans* 
fer  of  the  note  to  him  as  stated  by  the  orators  ;  that  he  in- 
stituted a  suit  thereon  in  his  own  name,  and  recovered 
judgment  and  took  out  execution  thereon,  as  alleged  by  the 
orators — which  execution  he  put  into  the  hands  of  the  offi- 
cer mentioned  in  the  orators'  bill.  And  he  further  alleged, 
that  at  the  term  of  the  court  when  said  suit  was  entered, 
the  orators  appeared  by  their  attorney,  who  obtained  a  con- 
tinuance of  the  cause,  upon  the  ground  alleged  by  him,  that 
the  orators  had  a  good  defence  to  said  action  ;  and  that,  at 
the  next  term  of  the  court,  the  .orators  appeared  by  their  at- 
torney, and  voluntarily  consented  that  judgment  should  be 
rendered  against  them ;  and  the  said  defendant  insisted  that 
the  orators  had  had  sufficient  opportunity  to  make  their  de- 
fence to  the  said  action,  and  ought  to  have  made  the  same 
at  law. 

The  answers  were  traversed  and  testimony  was  taken. 
Among  the  witnesses  who  testified  was  Daniel  Campbell,  jr., 
referred  to  in  Shaw's  answer,  and  Boyd,  whose  testimony  is 
referred  to  in  the  opinion  of  the  court. 
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Cbitticwdbn,      C  AdafM,  fof  orators,  contended  that  the  suit  against 

'''iSs?'    ^^^  orators  could  not  have  been  defended  at  law,  without 

Bri    8  A^  Ed-  P'^^^  ^^^^  ^^  ^^^^  ^^^  "^^^^  received  as  payment.    But 

monds      whether  actually  received  or  not,  if  brought  to  the  factory 

Shaw  db     under  an  agreement  to  receive,  it  created  a  good  claim  in 

Thrall,      equity.     The  fact  that  this  could  not  be  made  out  without  a 

discovery,  shows  not  only,  that  the  defence  at  law  would 

be  imperfect,  but  that  chancery  had  jurisdiction. 

It  does  not  follow  that,  because  chancery  will  aid  a  defence 
at  law,  by  compelling  a  discovery,  it  must  necessarily  be 
made  in  that  form.  On  the  contrary,  if  a  discovery  is  neces- 
sary, that  gives  the  court  jurisdiction  ;  and  having  jurisdie- 
tion,  they  may  eiamine  the  case  and  grant  relief.  Neither 
does  the  jurisdiction  depend  on  the  feet  that  a  discovery  is 
obtained. 

Chancery  will  frequently  take  jurisdiction,  even  though 
the  party  may  have  a  defence  at  law.  It  may  depend  on 
the  nature  of  the  case,  the  difficulty  of  making  the  defence 
at  law,  or  the  superior  power  of  chancery  to  grant  relief. 
It  was  on  this  ground  that  the  suits  between  Dana  &  Nelson 
&  Hall  in  our  courts  were  determined.  1  Aik.  252 ;  3  Aik. 
382. 

Chancery  will  restrain  a  judgment  at  kiw,  when  a  full  de- 
fence could  not  be  made,  and  when  it  would  be  unreasona- 
Ue  to  enforce  it.  The  ground  on  which  chancery  interferes 
is,  to  restrain  a  party  from  making  an  unjustifiable  use  of  the 
judgment.  HiU  v.  Turner^  1  Atk.  516;  Mitford,  116, 
119;  1  Mod.  130;  Sirong  v.  MeConndy  10  Vt.  R.  231. 

In  the  cases  of  Lansing  v.  Eddy,  Williams  v.  Lee,  and 
all  that  class  of  cases  cited  on  the  other  side,  it  will  be  found 
that  the  claim  made  was  without  any  equity,  and  the  doctrine 
should  not  be  extended  beyond  the  facts  before  the  court. 
And  in  this  case,  if  the  contract  is  established,  it  is  decisive 
of  the  equity  of  the  orators'  claim,  for  if  Shaw  has  received 
the  wool  under  the  agreement  charged,  it  will  be  a. case  of 
flagrant  injustice  to  allow  him  to  enforce  his  judgment  at  law. 

Lyman  fy  Marsh,  for  defendants. 

The  matters  charged  in  the  bill,  were  as  good  at  law  as 
in  equity  ;  and  if  they  be  considered  as  proved  now,  might 
have  been  established  by  the  same  evidence  upon  the  trial  in 
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the  action  on  the  note.     All  the  testimony  shows  previous  Cbittsvok5, 
notice  to  the  orators  ;  and  equity  will  not  relieve  when  de-       iSs!!^' 
fendant  has  suffered  judgment  to  pass  without  availing  him-  BrimluBd- 
self  of  a  defence  which  he  might  have  made  at  law.    Loud      monds 
V.  Sargeani,  1  Edwards,  164  ;  Lansing  v.  Eddy,  1  J.  C.  R.     gh^w  & 
49/ and  cases  there  cited;    Smith  v.  Lowry,   1  J.  C.  R.      Thrall. 
320,  323;  Duncan  v.  Lyon,  3  J.  C.  R.  351 ;  Barber  v. 
Elkins,  I  J.  C.  R.  465  ;  Foster  fy  others  v.  Wood,  6  J.  C. 
R.  87 ;  see  also  Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  332 ; 
(2  Pet.  Cond.  Rep.  507)  ;  and  Stevens  v.  T\Utle,  3  Vt.  R. 
519  ;  Loringv,  Mansfield, 11  Mass,  394  ;  Emerson  y.  Udall 
13  Vl  R.  477. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — ^The  orators,  in  this  case,  endeavor  to 
establish,  as  a  ground  for  the  relief  prayed  for,  an  agreement 
made  by  the  defendant,  Shaw,  with  them,  to  receive  wool  in 
payment  of  the  note,  on  which  the  judgment,  in  the  name  of 
Thrall,  against  the  orators,  was  rendered.  This  agreement, 
together  with  the  subsequent  act  of  carrying  the  wool  to  the 
factory  of  the  defendant,  Shaw,  was  either  a  payment  on 
the  note,  or  an  accord  and  satisfaction,  and  if  either,  afforded 
a  complete  defence  to  the  action  at  law  ;  and  as  judgment 
was  rendered  in  the  action  at  law,  for  the  full  amount  of  the 
note,  and  the  orators  were  fully  apprised  of  all  the  facts 
which  were  necessary  to  make  that  defence,  cnr  could  have 
ascertained  them,  that  judgment  is  a  conclusive  bar  to  this 
bilL 

There  is,  moreover,  a  failure  of  proof,  even  if  the  judg* 
ment  was  not  conclusive.  The  agreement  is  denied  in  the 
answer,  and  the  testimony,  to  prove  the  agreement,  is  not 
sufficient  to  prove  the  agreement  and  the  acceptance  of  the 
wool ;  but  the  acceptance  is  disproved  by  the  testimony  of 
Campbell  and  Boyd. 

The  application  to  submit  the  questions  of  fact,  to  the 
consideration  of  a  jury,  would  not  have  been  warranted  by 
any  principles,  which  govern  proceedings  in  a  court  of  chan* 
eery,  even  if  it  had  been  made  to  the  chancellor ;  and  this 
court,  on  the  hearing  of  appeals,  can  never  listen  to  any  such 
application.  The  decree  of  the  chancellor  is  affirmed  with 
additional  cost* 

Vol.  zv.   s.  b.  vol.  i.         11 
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Chittendzk, 
^^\qS^'     Phelps  Smith  v.  Joseph  Fettingill,  CnhXL^%  Giunnx», 
„   .,.  and  Daniel  Roberts* 

Smith 

Fettingill ««az  (In  Chancery.) 

A  court  of  chancery  will  not  interfere  by  injunction,  to  prevent  a  mere 

trespass,  when  the  impending  injury  is  remediable  by  the  recovery  of 

damages  at  law. 
Injuries  to  timber,  ore,  monuments,  ornamental  trees,  coals,  and  qnarries, 

have  been  held  exceptions  to  this  rule. 
In  a  case  of  breach  of  contract,  the  court  of  chancery  will  not  interfere, 

where  the  remedy  at  law  is  adequate. 

This  was  an  appeal  from  a  decree  of  the  chancellor,  dis- 
missing the  orator's  bill.  The  defendants  severally  answered, 
and  the  answers  were  traversed.  From  the  bill  and  answers, 
it  appeared,  among  other  things, — 

That,  in  November,  1839,  the  orator  executed  to  the  de- 
fendant, Pettingill,  a  lease  of  a  certain  farm  in  Milton  for 
two  years  from  the  first  of  April  then  nezt ;  that  it  was  stip- 
ulated in  said  lease  ^'  that,  in  case,  there  should  not  be,  in 
'  either  year  of  said  time,  in  the  estimation  of  said  Pettingill, 
^  hay  and  coarse  fodder  enough  raised  upon  said  premises, 

*  by  saving  the  whole  of  the  same,  in  a  prudent,  husband-like 
^  manner,  for  the  support  of  thirty  cows,  two  oxen,  ten 
<  calves,  and  one  horse,  the  said  Pettingill  shall  be  at  liberty 
'  to  make  up  the  deficiency  by  cutting  upon  the  Colchester 
^  meadows,  hay  of  an  average  quality  with  the  whole  mead- 

*  ows,  for  that  purpose,  and  to  stack  and  to  preserve  the 

*  same  there,  until  he  may  choose  to  draw  it  away  ;"  and 
that  Pettingill,  on  his  part,  covenanted  to  use,  occupy,  and 
manage  the  leased  premises  in  a  good,  husband-like  manner. 

It  further  appeared  that  there  was  not,  in  the  season  of 
1840,  sufficient  hay  and  coarse  fodder  upon  the  leased  prem- 
ises to  keep  the  stock  mentioned  in  said  lease,  and  that 
Pettingill,  not  having  placed  upon  said  premises  the  quantity 
of  stock  in  said  lease  specified,  claimed  the  right  to  enter 
upon  the  ^'  Colchester  meadows  "  referred  to  in  the  lease, 
and  cut  hay  enough  to  supply  the  deficiency  upon  the  leased 
premises  to  keep  the  stock  specified,  and  dispose  of  the  same 
wheresoever  he  might  choose,  instead  of  removing  it  on  to, 
and  feeding  it  out  upon,  the  said  premises,  which  the  orator 
claimed  he  was  bound  to  do  ;  and  that,  in  pursuance  of  such 
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daim,  Pettingill  had  sold  a  certain  quantity  of  hay  to  be  cut  Chittenden, 
from  said  "  Colchester  meadows,"  to  the  defendants,  Grannis      l&Ja^^' 
and  Roberts,  who  had  carried  away  a  part  of  the  hay  so  by       g^^ 
them  purchased.  v. 

The  orator  prayed  for  an  injunction  to  restrain  the  defen-  ^'  *°^  ^  * 
dants  from  selling  any  hay  from  the  *'  Colchester  meadows," 
or  using  the  same  in  any  other  manner  than  cutting  and 
fltecking  upon  said  premises  a  sufficient  quantity  to  make  up 
any  deficiency  upon  tbe  demised  premises,  and  removing  the 
same  to  be  fed  out  thereon. 

J.  Maeckf  for  orator. 

Chancery  will  always  restrain  a  tenant  from  doing  an  act, 
whether  it  amount  to  waste  or  not^  when  it  is  a  violation  of 
the  tenant's  covenant.  Wheeler's  Eden  on  Injunction,  184  ; 
De  WUhn  v.  Sc^on,  6  Ves.  106 ;  Sir  Wm.  Pulteny  v. 
SkeUon,  5  do.  147;  fVard  v.  Duke  of  Buckingham^  10  do. 
161  ;  Lathrop  v.  Marsh,  5  do.  259. 

If  complainant  has  put  the  right  construction  on  defend- 
ant's covenant,  then  the  defendant,  by  going  upon  the  Col- 
chester premises  and  selling  hay  to  be  used  off  of  the  de- 
mised premises,  was  guilty  of  trespass,  wilful  waste  and  wil- 
ful breach  of  his  own  covenant ;  and  courts  of  chancery,  in 
modern  times,  interfere  in  matters  of  simple  trespass  where 
a  relationship  exists  between  the  parties.  The  notion  that 
tbe  trespass  must  amount  to  an  irreparable  injury  before  tliey 
will  interfere,  is  now  exploded  ;  and  the  following  cases  show 
that  they  grant  injunctions  in  cases  of  trespass.  Field  v. 
Beaumont^  1  Swans.  208,  and  cases  there  cited ;  Hanson 
V.  Gardner^  7  Ves.  305 ;  Mitchell  v.  Dorrs,  6  do.  147  ; 
BamiUon  v.  Worse/old,  cited  in  Courtkqpe  v.  Mapplesden, 
10  Yes.  290  ;  Thomas  v.  Oakley,  18  do.  184  ;  Crockford 
V*  Alexander,  15  do.  138  ;  16  do.  128  ;  Render  v.  James, 
17  do.  110  ;  Earl  Cowper  v.  Baker,  17  do.  128  ;  Gray  v. 
Duke  of  Northumberland,  17  do.  281  ;  Gustin  v.  Asplin, 
1  Mass.  150. 

Allen  8f  Piatt,  for  defendants. 

An  injunction  will  not  be  granted  in  cases  of  mere  tres- 
pass, but  only  in  cases  of  waste  or  irreparable  injury  to  the 
freehold.  The  taking  off  the  annual  growth  is  not  such 
injury. 
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Cbittxrdsh,     An  irreparable  injury,  and  ope  which  requires  the  aid  of  a 
To^^     court  of  chancery  to  prevent,  is  when  a  tenant  for  life  or  for 


Smith  y^rs  is  taking  off  the  timber  trees,  pulling  down  the  build- 
V.  ings,  or  digging  the  land  for  mines,  to  the  lasting^  injury  of 
Veitingill  etal^^^  freehold.  Kane  V.  Vanderburgh,  1  John.  Cb.  R.  11  ; 
iSf event  v.  Beekman,  do.  318. 

Waste  is  a  spoil  or  destruction  of  bouses,  gardens,  trees, 
or  other  corporeal  hereditaments,  to  the  injury  of  him  who 
hath  the  reversion  or  remainder  in  fee  simple.   Co.  Lit.  53. 

But  Smith  may  have  his  remedy  at  law.  He  is  the  owner, 
in  fee,  of  the  land,  and  in  full  possession,  and  may  bring 
trespass.  There  is  no  term  of  years  in  the  defendant,  nor 
any  intervening  proprietor  between  him  and  the  plaintiff,  to 
prevent  his  action  at  law.  In  the  case  of  Stevens  v.  Beek- 
many  1  Johns.  Ch.  R.  318,  the  motion  for  nn  injunction, 
was  denied  because  the  defendant,  being  a  trespasser  only, 
might  be  sued  at  law. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J. — It  is  not  necessary  to  go  into  the  question 
of  the  construction  of  the  contract,  as,  in  any  view  which 
can  be  taken  of  the  case,  the  plaintiff  must  have  an  ample  rem- 
edy at  law,  either  in  trespass  for  entering  upon  his  land  and 
cutting  bay  in  a  manner,  and  for  a  purpose,  not  within  the 
fair  construction  of  the  contract ;  or  else,  for  a  violation  of 
the  contract,  in  cutting  more  hay  than  was  necessary  for  the 
purposes  for  which  the  license  was  given,  or  for  failing  to 
apply  it  to  the  purposes  therein  contemplated. 

But  a  court  of  chancery  will  never  interfere  to  prevent,  by 
injunction,  a  mere  ordinary  trespass  where  the  injury  would  be 
in  no  sense  irreparable,  and  where  an  adequate  remedy  might 
be  found  in  the  recovery  of  damages.  Injunctions  to  restrain 
or  prevent  trespasses  have  been  granted  only  when  the  im- 
pending injury  was  to  timber,  ore,  monuments,  ornamental 
trees,  coals,  and  quarries.  2  Story's  Equity  Jurisp.  207-d- 
9,  and  cases  there  cited.  In  most  of  these  cases,  the  re- 
covery of  damages  merely,  would  be  an  insignificant  or  very 
inadequate  remedy.  The  doctrine  in  regard  to  this  subject 
^  is  elaborately  discussed  and  placed  upon  its  true  ground  in 
the  case  of  Jerome  v.  RoaSy  7  Johns.  Ch.  R.  315.  By  re- 
ference to  the  cases  there  cited,  it  appears  that  the  entire  ju- 
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risdictioD  of  courts  of  ebucery  in  cases  of  trespass,  is  of  CaiTTiRDBif, 
wry  recent  origb.  T^S7* 

A  mere  breach  of  cootract  is  never  restrained  in  advancei       ^^^ 
or  redcesaedy  subsequently,  in  a  court  of  equity,  where  the„    ^-       , 
reoiedy  at  law  is  adequate  to  the  injury.    This  case,  in  this 
aspect,  is  not  very  dissiiiiilar  to  that  of  TUua,  Exec.  y. 
Washburn,  9  Kent.  311. 

Decree  of  the  chancellor  affimed. 


WiLUAM  R.  Lane  t^.  LvANnfim  Marshall,  Hsnet 
Hodges,  and  William  P.  Brigos. 

(In  Chancery.) 

Where  the  answer  «eU  ap  matter  of  defence  in  avoidance  of  the  bill,  and 
the  answer  is  trayersed,  this  matter  most  be  proved,  independent  of  the 
answer. 

This  was  an  appeal  taken  by  the  defendants  from  a  de- 
cree of  foreclosure  against  the  defendant,  Marshall,  upon  a 
mortgage  executed  by  him  to  the  orator,  on  the  6th  of  April, 
1833,  to  secure  the  payment  of  a  note  of  hand  for  the  sum 
of  $300,  payable  in  five  years  from  that  date,  and  against  the 
defendants,  Hodges  and.  Briggs,  as  subsequent  grantees  of  the 
same  premises. 

The  defendant,  Marshall,  in  his  answer,  alleged,  in  sub- 
stance, that  the  mortgaged  premises  had  been  the  property 
of  seven  children  of  Levi  Lane,  a  non  compos  mentis^  of 
whom  the  orator  was  one  ;  that  the  orator,  having  purchas- 
ed the  rights  of  three  of  said  children,  conveyed  to  him,  Mar- 
shall, his  right  in  the  premises,  embracing  four  out  of  the 
seven  shares  therein ;  that  the  whole  interest  in  the  land  was 
estimated  to  be  of  the  value  of  $700,  being  $  100  a  share ; 
that  he  paid  the  orator  $400,  being  the  value  of  the  four 
shares  thus  conveyed  to  him,  and  gave  the  note  mentioned 
in  the  orator's  bill,  for  the  remainder  of  the  $700,  and  exe- 
cuted the  mortgage  mentioned  in  the  bill,  to  secure  the  pay- 
ment thereof;  that  on  that  occasion,  the  orator  agreed  to  ^ 
procure,  and  deliver  to  him,  in  a  few  days,  a  bond  to  be 
signed  by  Lyman  Field  and  Erastus  Field,  conditioned  thai 
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CHtTTKNDBK.if  thc  oratof  should  not,  within  five  years,  procure  and  de- 

^843?^'     liv^i^  ^^  hii^  ^he  title  of  the  said  three  other  heirs,  be  should 

J^       be  saved  harmless  from  the  payment  of  said  note  for  $300; 

V-         that  the  orator  bad  not  procured  said  bond,  and  had  not 

^"  ^        '  procured  and  delivered  to  him  the  title  to  said  three  other 

shares,  by  reason  whereof,  he  was  liable  to  be  ejected  from 

the  premises. 

The  answer  of  Hodges  admitted  the  execution  of  the  deed 
from  Marshall  to  Briggs  and  himself,  and  alleged  that  it  was 
taken  to  secure  them  from  a  liability  which  had  been  dis- 
charged, and  referred  to  Marshall's  answer. 

The  answer  of  Marshall  was  traversed ;  no  testimony  was 
taken,  and  the  case  was  tried  upon  the  bill,  answers  and 
traverse. 

W.  P.  BriggSf  for  defendants. 

The  questions  arising  on  the  merits  of  this  case,  are — - 

First — ^Is  the  answer  of  the  defendant,  Marshall,  respon- 
sive to  the  bill  ?  and 

Secondly — If  so,  does  it  set  forth  a  just  and  equitable  de- 
fence to  the  orator's  claim  ? 

We  insist  that  the  answer  is  responsive  in  those  particu- 
lars which  deny  the  equity  of  the  orator's  claim. 

The  bill  sets  out  the  giving,  and  execution,  of  the  note 
and  deed,  and  charges  that  the  note  is  justly  due  and  owing 
to  the  orator ;  and  in  the  interrogatories,  compels  the  defend- 
ants to  answer  whether  this  is  not  the  truth.  The  answer 
of  the  defendant,  Marshall,  (although  not  drawn  with  tech- 
nical accuracy),  states  that  there  is  no  consideration  whatever 
for  the  note,  and  denies  that  there  is  any  debt  due  the  orator. 
The  story  that  the  defendant,  Marshall,  tells  about  the  agree- 
ment to  procure  a  bond,  <&c.,  may  not  be  responsive  to  the 
bill ;  but,  certainly,  the  gist  of  the  answer  is,  that  the  defend- 
ant has  been  defrauded,  and  that  he  owes  nothing  to  the 
orator.  The  right  of  the  defendant  to  make  his  answer  evi- 
dence in  his  defence,  must  be  co-extensive  with  his  obliga- 
tion to  answer.  Woodcock  v.  Burnett,  1  Cow.  711 ;  Smith 
V.  Clark,  4  Paige,  368 ;  Field  v.  Hallard,  6  Cranch,  24. 
But  there  was,  clearly,  error  in  the  court  below  in  ordering  a 
decree  against  the  defendant,  Hodges,  who  by  his  answer 
disclaims  all  interest  in  the  premises,  and  therefore  should 
have  been  discharged. 
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HiU  and  SmaU^  for  orator.  Cbittskdik, 

The  defendants,  having  admitted  the  execution  of  the      ^3?^' 
note  and  mortgage  deed  set  forth  in  the  orator's  bill,  and  not       J^ 
havinir  proved  the  matter  set  up  in  avoidance  of  said  note,  .,    .  «• 
the  orator  is  entitled  to  a  decree.     American  Ch.  D.,  403; 
Hart  V.  Ten  Eyck,  2  Johns.  Ch.  R.  89 ;  Harrison  v.  Ed- 
wardSy  3  Litt.    352;  Bidinger  v.   WorUy,  I  Bibb,  195; 
Chin  V.  Hoff ,  1  Johns.  R.  580 ;    BeckwUh  v.  Butter  ei  aly 
1  Wash.  224 ;  Mott  v.  Harrington,  12  Vt.  R.  199 ;  Amer- 
ican Ch.  D.  by  Wheeler,  334  ;  &c. 

Another  reason  why  the  orator  should  have  a  decree  is, 
that  the  agreement  set  up  in  Marshall's  answer,  if  true, 
cannot  be  proved  by  parol  testimony,  to  alter  the  terms  of 
the  written  contract.  Bradley  v.  Bently,  8  Vt.  R.,  243,  and 
the  cases  there  cited.  ^^  The  rules  of  evidence  are  univer- 
sally the  same  in  courts  of  law  and  courts  of  equity." 
Meare  et  al.  v.  Anson  et  oZ.,  3  Wils.  R.  275. 

The  opinion  of  the  court  was  delivered  by 
Bennett,   J. — ^This  case  goes   to  trial    upon    the   bill, 
answers,  and  traverse ;  no  evidence  having  been  taken  to 
sustain  the  answers. 

If.  the  facts  set  up  by  the  answer  as  a  defence,  are  not 
responsive  to  the  bill,  it  is  too  well  settled,  to  need  authority, 
that  the  answer  is  no  proof  of  such  facts.  The  defendant, 
Marshall,  claims,  by  his  answer,  that  he  purchased  of  the 
orator  the  seven  shares  of  land  which  had  descended  to  the 
aeyen  children  of  Levi  Lane,  of  whom  the  orator  was  one, 
at  the  sum  of  seven  hundred  dollars ;  of  which  he  had  paid 
four  hundred  dollars,  and  gave  his  note  for  $300,  which 
note  is  the  one  now  in  question.  The  answer  proceeds  to 
allege,  that  the  'orator  had  a  title  to  but  four  of  the  shares, 
and  that,  at  the  time  of  the  purchase,  the  orator  agreed  with 
this  defendant  to  give  him  a  bond,  with  surety,  to  indemnify 
bim  against  the  outstanding  title  in  the  other  three  heirs  ;  but 
that  he  had  absconded  without  doing  it,  and  that  he  was 
exposed  to  be  ejected  from  the  premises.  The  orator  makes 
cot  his  case  by  the  exhibition  of  his  note  and  mortgage,  and 
the  burthen  of  proof  to  impeach  it,  is  upon  the  defendants ; 
and  when  the  defendant,  Marshall,  attempts,  in  his  answer, 
to  go  into  the  facts  set  forth,  with  a  design  to  show  a  want. 
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CHiTTxirDxv,  or  failure  of  consideration  for  this  note,  be  departs  from  the 

1^!^^'    bill.     It  is  matter  in  avoidance,  if  any  thing,  of  the  orator's 

Deverftiix    "^""^g^g^j  ^^^  should  be  proved.    Whether  the  Acts  set 

V.         forth  in  the  answer  of  Marshall  could  avail  the  defendants, 

^^''     if  proved,  it  is  of  no  importance  to  inquire. 

The  result  is,  the  decree  of  the  chancellor  is  affirmed, 
with  additional  costs,  with  the  alteration,  that  the  time  of 
redemption  be  extended  to  the  first  day  of  August,  1843  ; 
and  the  ease  is  remitted  to  the  court  of  chancery  to  be  pro- 
ceeded  with  accordingly. 


John  Deveraux  t;.  Amos  B.  Cooper. 
(In  Chancery.) 

Courts  of  chamcery  adopt  the  same  rales  in  the  construction  of  writings, 

where  there  is  no  mistake  or  fraud,  as  courts  of  law. 
D.  sold  to  H.  certain  articles  of  personal  property,  in  consideration  that  H. 

had  hound  himself,  in  a  bond,  to  support  D.  and  his  wife,  daring  their 

natural  lives  : 
Held^  that  this  was  an  executed  consideration. 
Chancery  will  not  interfere  where  there  is  a  remedy  at  law. 

This  was  an  appeal  from  a  decree  of  the  court  of  chan- 
cery. 

It  appeared  from  the  bill  and  answer,  that  the  orator,  on 
the  11 A  of  November,  1835,  conveyed  his  farm  to  his  son, 
Heman  Deveraux,  and  took  back  a  lease  of  the  same,  secur- 
ing to  himself  and  his  wife,  the  possession  and  use  thereof 
during  their  natural  lives ;  that,  in  consideration  of  said  con- 
veyance, the  said  Heman  executed  a  bond  without  surety,  to 
the  orator,  conditioned  for  the  support  of  himself  and  his 
wife,  during  their  lives  ;  and  that,  thereupon,  the  orator  exe- 
cuted to  the  said  Heman  a  memorandum  as  follows : 

<'  Whereas  Heman  Deveraux  has  bound  himself  in  a  bond 
^  to  support  me,  John  Deveraux,  and  Mary,  my  wife,  during 
^  our  natural  lives,  I,  on  my  part,  bind  myself  to  the  foUow- 
'  ing  agreement : — That  Heman  Deveraux  is  to  have  all  my 

*  personal  property  that  I  own,  and  to  have  thirty-eight  dol- 
'  lars,  annually,  of  my  pension  money,  and  to  have  it  semi- 

*  annually,  as  I  draw  ;  and  that  the  sole,  and  only  considera- 
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*  tion  for  said  deed  of  said  hmd,  and  tlie  above  memoran-  CBirrst Dsf, 
<  dam,  was  the  said  bond  of  the  said  Heman."  -  *^843!^* 

It  was  alleged  by  the  orator  that,  at  the  time  of  the  con-    ^^^^^^^ 
▼eyaoce  of  said  pereonal  property  to  the  said  Hemao,  it  was         v. 
agreed  between  them  that  the  same  should  remain  in  the  ^^' 

poasession  of  the  orator  on  the  said-iarm,  and  as  appurtenant 
thereto, — ^which  was  denied  by  the  defendant. 

It  appeared  tbat,  soon  after  the  execution  of  said  convey- 
anee,  lease  and  memorandum,  the  said  Heman  died,  insol- 
vent ;  that  the  defendant  was  appointed  administrator  on  his 
estate ;  and  that,  upon  a  bill  in  chancery  against  the  defend- 
ant, the  title  of  the  real  estate  had  been  decreed  to  the 
orator.  It  also  appeared  that,  upon  his  appointment  as  ad- 
ministrator, the  defendant,  by  order  of  the  probate  court, 
inventoried  the  personal  property  embraced  in  said  memo- 
randum, and  that,  having  demanded  the  same  of  the  orator, 
and  the  delivery  thereof  having  been  refused,  he  brought  his 
action  of  trover  for  the  same  against  the  orator. 

The  orator  prayed  that  the  defendant  might  be  perpetually 
enjoined  from  the  further  prosecution  of  said  suit,  die. 
The  case  was  tried  upon  the  bill  isnd  answer. 

Upon  the  hearing,  the  chancellor  decreed  the  injunction 
prayed  for. 

The  defendant  appealed. 

Wm.  P.  Brigga  and  C.  JD.  Kassan^  for  defeadaAt. 

The  case  standing  upon  bill  and  answer,  Ibe  latter  is  lo  be 
taken  as  true  in  every  particular,  whether  it  is  responsive  or 
sets  up  new  asatter. 

1 .  The  answer  expressly  denies  that  the  oonveyance  was 
cmiditionai,  €(  that  the  personal  property  Was  to  remain  as 
appurtenant  to  the  farm,  but  places  the  Construction  upon  the 
iMll  of  sale.  J.  &  W;,  492;  1  Ves.  A,  B.  594  ;  1  Ch.  Eq. 
Dig.  975-.«. 

These  cases  show  that  chancery  adopts  the  rales  of  law  in 
the  construction  of  writings ;  and  thai  where  no.  fraud  or 
mistake  is  alleged,  the  orator  is  estopped  from  aU^ng  the 
agreement  to  be  different  fh>m  the  writing. 

2.  There  can  be  no  doubt  the  bill  of  sale  vested  the 
property.  If  it  did  not  vest  the  property,  then  the  onttor 
could  avail  himself  of  it  in  his  defence  at  law.    That  betog 

Vol.  XV.  s.  a.  vol.  i.         12 
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CHiTTsvDEir,the  case,  this  coart  will  not  relieve.     Emer9&n  y.  UdaUy  13 
'^''ie4Z?'     Vt.  R.  477. 

Devcraux  ^"  ^*''  ^^^  court,  then,  ander  the  circumstances,  divest 
V-  the  property  out  of  the  defendant,  and  re-invest  it  in  the 
^^^'  orator?  First,  It  is  denied  that,  as  matter  of  law,  this 
court  has  the  j^otc^^r.  Hunt's  admW.  v.  /?ou«mantere,  1  Pet* 
R.  1  ;  2  Ch.  Ca.  93.  And,  secondly^  the  whole  case  shows 
a  snperior  equity  in  the  defendant.  1.  The  orator  has,  by 
his  own  voluntary  act,  vested  the  property  in  the  defendant's 
intestate,  and  laid  the  foundation  for  the  order  of  the  pro- 
bate  court.  It  is,  therefore,  fair  to  presume  that,  on  the 
credit  thus  acquired,  the  debts  were  contracted,  to  discharge 
which  the  administrator  claims  the  property.  The  orator's 
right,  if  any,  is  against  the  estate,  and  he  should  come  in 
with  the  general  creditors.  2.  He  seeks  to  claim  the  whoU 
estate;  thus  giving  Aim,  a  particular  credUcr,  preference 
over  the  general  creditors.  3.  There  is  a  high  equity  on  the 
side  of  the  defendant.  He  is  invested,  as  adnUnistraioTy 
with  the  personal  equity  of  the  deceased — the  equity  of  the 
general  creditors, — and  has,  moreover,  that  personal  equity 
of  his  own,  arising  out  of  the  fact,  that  by  reason  of  the  ora- 
tor's own  act,  the  property  was  the  legal  estate  of  the  in- 
testate, who  died  seized  thereof,  and  which,  by  an  order  of 
the  probate  court,  he  was  compelled  to  invoice  and  dispose 
of :  and  that,  owing  to  the  insolvency  of  the  intestate  (over 
which  he  had  no  control)  he  has  expended  large  sums  in 
settling  the  estate,  and  in  the  prosecution  and  defence  of 
these  suits  of  the  orator,  to  an  extent  sufficient  to  swallow  up 
nearly  the  whole  fund  in  dispute.  And  this,  without  bis 
fault.  All  has  been  occasioned  by  the  orator's  own  act. 
The  case  is  within  the  rule  of  the  case  of  ^uni  v.  Aotf^ 
maniere,  1  Pet.  R.  1. 

4.  The  equities  are,  at  least,  equal ;  and,  the  legal  estate 
being  in  defendant,  he  ought  to  prevail.  S  Cb.  Ca.  913. 
Francis'  Maxims,  7S. 

5.  The  case  between  these  parties  (11  Vt.  R.)  seemed  to 
proceed  upon  the  ground  that  the  consideration  of  the  deed 
operated  as  a  trust  estate.  But  we  are  aware  of  no  case 
where  a  secret,  undeclared  trust  has  ever  resulted  out  of  the 
sale  of  personal  property,  as  between  vendor  and  creditors  of 
vendee. 
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C  Ada$My  for  ocaton  Chittxhbbit, 

L  The  object  was,  maintenance  of  the  old  people,  and      ^843^^' 


compenialioD  to  the  aon  for  ii.  Oewnax 

II.  The  mode  attempted  for  effecting  it,  was,  granting  re-         «• 
▼ersionary  interefit  in  land  to  the  son,  and  agreeing  to  trans- 
fer the  penonal  property. 

III.  Construction. — All  the  papers  are  parts  of  one  trans- 
aetioB.  Deed  and  lease  vested  a  life  estate  in  the  father,  and 
remainder  in  the  son.  The  agreement  is  executorpy  and 
therefore,  the  same  thing  is  eSeoted  as  to  the  personal  pro- 
perty. If  the  old  man's  agreement  transfers  the  le^l  inter- 
est in  the  personal  property  to  the  son,  the  son's  agreement, 
in  like  manner,  revests  the  same  property  in  the  father, 
Coring  his  life. 

Performance  by  the  aon  is  a  condition  precedent ;  and  be- 
(are  he  could  ckim  any  interest  in  the  personal  property,  he 
must  have  performed  the  whole  condition  of  the  bond. 

IV.  No  consideration  was  paid  by  the  son,  and,  therefore, 
a  resnlting  trust  was  raised,  that  he  should  bold  the  property 
for  the  use  of  his  father  and  mother,  during  their  lives. 

Bond  not  to  be  regarded,  in  equity,  as  a  payment  for  the 
property,  but  as  evidence  of  the  trust,  and  limiting  the  ex- 
tent of  the  son's  liability. 

Equity  will  consider  that  as  done,  which  the  jMirties  have 
agreed  to  do ;  and,  as  the  son  agreed  to  provide  lodging, 
clothing  kCf  for  his  parents,  the  court  will  hold  the  proper- 
ty as  re-delivered  to  the  old  people,  in  fulfilment  of  his  bond. 

The  property  being  conveyed  to  the  son,  upon  a  personal 
eonfidenoe,  and  the  death  and  insolvency  of  the  son  render- 
ing performance  impossible,  the  court  will  decree  a  return 
of  the  property,  unless  the  admimstrator  will  guarantee  a 
performance  of  the  son's  undertaking. 

Defendant  can  have  no  lien  for  expenses.  He  cannot 
claim  as  creditor ;  nor  as  purchaser,  and,  as  representative, 
he  can  hold  no  greater  right,  nor  interest,  than  the  son  could. 

The  opinion  of  the  court  was  delivered  by 

HsBABD  J. — ^This  case  was  set  down  for  trial  upon  bill 

and  jmtwer* 

The  bill  alleges^  and  the  answer  admits,  that  the  orator 

conveyed  his  real  estate  to  his  son,  Heman,  taking  back  a 


92  GASES  IN  THE  SUPREME  CX)URT 

CflimvDM,  life  lease  to  himself  and  his  wife, — and  timt  his  sod,  Heman, 
^18435'     obligated  and  bound  himself  to  support  the  orator  and  his 
OeYeimvz  "  ^^^®  during  their  natural  lives ;  and  that  the  orator,  in  oon- 
V.         sideration  that  the  said  Heman  had  thus  bound  and  oUiga- 
^''     ted  himself,  made  with  the  said  Heman,  the  following  agree- 
ment:— ^''That  the  said  Heman  is  to  have  all  my  personal 
property  that  I  own,  and  to  have  thirty  eight  dollars  annu* 
ally  of  my  pension  money,  and  to  have  it  semi-annually  as  I 
draw :  and  that  the  sole  and  only  connderation  of  said  deed 
of  said  land,  and  the  above  memorandum,  was  the  said  bond 
of  the  said  Heman." 

The  principal  question  in  the  case  arises  upon  the  con- 
struction of  said  memorandum  or  agreement  And  in  relation 
to  that,  there  can  be  very  little  doubt.  The  sale  of  this  pro- 
perty was  upon  an  executed  consideration.  The  property 
was  not  sold  and  delivered  to  said  Heman,  to  be  his,  upon 
condition  that  he  should  support  the  said  John  and  his  wife, 
during  their  lives,  but  the  sale  was  perfected ;  and  the  consid- 
eration of  the  sale  was,  that  the  said  Heman  had  hound  him* 
self  in  a  bond  to  support  the  said  John  and  his  wife  during 
their  natural  Kves.  It  cannot,  therefore,  be  said  that  the 
consideration  has  failed,  for  it  was  as  much  performed  as  it 
would  have  been  if  it  had  been  a  promise  for  the  payment  of 
money,  and  that  promise  evidenced  by  the  execution  and  de- 
livery of  a  note  of  hand*  By  adopting  this  view  and  con- 
struction of  the  writing,  there  is  nothing  for  chancery  to  do* 
While  the  law  will  relieve  against  the  faults  and  frauds  of  oth- 
ers^ it  leaves  every  man  to  bear  his  own  misfortunes  ;  and  con- 
sidering the  legal  effect  of  this  contract  as  vesting  the  title  of 
this  property  in  the  said  Heman,  we  have  no  power  to  reinvest 
the  title  in  the  orator.  Nor  would  it  be  equitable  to  do  so,  if  we 
had  the  power,  under  the  circumstances  of  this  case.  The  ad* 
ministrator,  in  the  settling  of  the  estate  of  the  said  Heman, 
has  taken  upon  himself  liabilities,  and  incurred  expenses,  for 
the  liquidating  of  which,  he  relies  upon  this  property ;  and 
the  administrator  should  be  protected  while  acting  in  the 
honest  and  legal  discharge  of  his  duty.  But  if,  as  is  conten- 
ded by  the  orator,  the  title  to  the  property  was  not  vested  in 
the  said  Heman,  a  resort  to  the  court  of  chancery  was  an- 
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ntceaMUjf  as  tbe  orator's  rights  could  be  sufficiently  protect*  Chittbrdsit, 
ed  at  law.  '^XSSy' 

The  decree  of  tbe  chancellor  is  reversed,  and  the  bill  is     pie^Ma 
dismissed.  v. 

Clayes  st  al. 


UZAL    PlERSON  V.  GcOROE    ClATES,  BeNJAMIN    HaRRINOTON 

and  Luther  M.  Hagar. 
(In  Chancery.) 

The  rif  hi  of  a  defendant  in  ohaneery  to  have  his  answer  taken  as  evidence, 
is  co-extensire  wkh  bis  obligation  to  answer. 

Wben  defendant,  in  answer  to  a  bill,  set  forth  a  certain  proposition  in  wri- 
tin^,  made  by  him,  and  then  stated  conversations  and  facts  to  obviate 
and  avoid  the  effects  of  the  same,  such  conversationp,  &c.,  must  be 
proved.  x 

A  eodit  of  chaaoery  will  open  a  decree  of  foreclosure  when  the  fmilnre  of 
the  mortgagor  to  pay,  according  to  tbe  decree,  was  not  through  his  neg- 
ligence or  default,  but  in  consequence  of  propositions  of  settlement  and 
payment,  to  be  carried  into  efiect  afler  the  time  of  payment  had  expired, 
and  the  fltilnre  to  j;»erform  was  on  the  part  of  the  mortgagee. 

WMe  a  bill  is  pending  to  be  relieved  from  the  forleKure  for  not  paying  the 
first  iostalment,  the  failare  of  the  mortgagor  to  pay  a  second  instalment, 
falling  due  while  the  bill  is  pending,  is  no  obstacle  to  his  obtaining  relief. 

This  was  an  appeal  from  a  decree  of  the  coart  of  chan- 
cerj,  dismissing  the  orator's  bill. 

The  orator  in  his  bill  charged,  in  substance,  that,  on  tbe 
24th  of  June,  1836,  he  mortgaged  a  certain  tract  of  land  in 
Shelbume,  to  the  defendant,  Benjamin  Harrington,  to  secure 
the  pafMient  of  $1100,  and  that,  on  the  13th  of  October 
foNowing,  he  mortgaged  the  same  land  to  the  defendant, 
Clayes,  to  secure  the  payment  of  $1600;  that,  at  the 
August  term,  1840,  of  the  court  of  chancery  in  Chittenden 
county,  Harrington,  by  his  solicitor,  Charles  Russell,  obtained 
a  decree  of  foreclosure  on  said  mortgage  to  him,  by  which  it 
was  decreed  that  the  orator  should  pay  the  sum  of  $992.82, 
and  interest,  by  the  I2tb  day  of  September,  1841,  and 
$400.80  by  the  24th  of  June,  1842 ;  that,  immediately  after 
filing  said  bill,  Harrington  assigned  his  interest  in  the  mort- 
gaged premises,  to  the  defendant,  Luther  M.  Hagar,  who 
thereupon,  executed  an  assurance  to  Clayes  that  he  would 
rdease  to  him  the  said  premises,  in  case  the  title  should  be- 
come absohite,  under  the  decree ;    that,  for  the  purpose  of 
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wHiTTXHDsv,  paying  the  amount  of  said  mortgage  to  HarringtODi  aod 
1^843*^'    also  the  amount  of  the  mortgage  to  Clayes,  the  orator 
p.^^^^      entered  into  an  arrangement  with  Henry  S.  Morse  and  Sam* 
«.         uel  Fletcher,  by  which  they  proposed  to  execute  to  Clayes, 
ayes    a .  ^^  satisfaction  of  both  of  said  mortgages,  their  notes  of  hand, 
one  for  the  sum  of  $1000,  payable  in  the  month  of  Decern* 
ber^  1841,  and  another  for  $2000,  payable  in  one  year  from 
that  time ;  and  that,  on  the  11th  of  September,  1841 — ^the 
day  previous  to  that  fixed  in  the  decree  of  foreclosure,  for 
the  payment  of  the  first  instalment — Morse  addressed  a  let- 
ter to  Clayes  making  a  proposition  to  that  efiect,  which  was, 
by  the  orator,  handed  to  him  on  the  same  day ;  that  it  was 
then  and  there  agreed  between  the  orator  and  Clayes  that  the 
notes  of  Morse  and  Fletcher  should  be  so  received  by  Clayes, 
and  that  the  balance  of  said  mortgages  should  be  paid  by  the 
note  of  the  orator,  with  surety  ;   that  thereupon  Clayes  ad« 
dressed  to  Morse  the  following  letter : 

'<  To  Henry  S.  Morse.  Dear  Sir :    I  have  received  a  line 

*  from  you  by  Mr.  Uzal  Pierson,  saying  that  Samuel  Fletcher 
^  and  yourself  would  pay  me  one  thousand  dollars  in  Decern* 

*  ber  next,  and  two  thousand  dollars  more  within  a  year  from 
'  that  time,  if  you  can  have  the  place  clear — that  is  to  say, 

<  Benjamin  Harrington's  and  my  mortgage  discharged*    The 

*  amount  of  Benjamin  Harrington's  and  my  own  mortgage, 
'  including  interest  and  cost,  will  be  about  thirty  two  hundred 
\  dollars. 

^  L.  M.  Hagar  has  obtained  Harrington's  quit-claim  deed, 
^  and  an  assignment  of  all  his  interest.  Hagar  has  agreed  to 
^  deed  all  his  interest  to  me,  if  the  property  falls  into  bis 
'  hands.     Then  I  shall  be  prepared  to  deed  the  same,  by  re- 

<  leasing  and  quit-<;laiming  all  my  right,  title  and  infterest  to 
'  the  same,  on  condition  that  I  receive  Samuel  Fletcher's  and 

*  your  joint  notes  with  interest  from  date,  for  one  thousand 
'  dollars  payable  in  the  month  of  December  next,  and  the 

•  ^  balance,  say  about  twenty  two  hundred  dollars,  within  one 

'  year  from  date.  Geobgb  Clatbs. 

^Burlington,  September  11,  1841. 
'  I  will  endeavor  to  be  at  Shelburne,  and  attend  to  the 

<  business,  on  Tuesday  next.   .  G.  Clates." 

And  the  orator  further  alleged  that,  on  the  Tuesday  men- 
tioned in  the  said  letter  of  Clayes,  being  the  14th  of  S^ptem* 
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ber,  he,  the  orator,  the  said  Morse  and  Fletcher,  and  the  said  Cuittsiios9, 
CSayes  met  at  Shelburne,  and  that  Morse  and  Fletcher  were      Ts^.^* 
then  and  there  ready  to  execute  their  notes  as  aforesaid  ;  that     Y\enon 
Ckjes  professed  to  be  ready  to  receive  the  same  and  dis-         v. 
oharge  the  mortgages,  bat  delayed  until  near  the  close  of  the     ^^^' 
day,  and  then  proposed  to  continue  the  negotiation  to  the 
next  day ;  but,  as  Morse  could  not  attend  on  the  next  day, 
that  it  was  agreed  to  meet  on  the  21st  of  the  same  Septem- 
ber to  complete  the  arrangement. 

And  the  orator  further  alleged  that  the  said  parties  met  on^ 
the  2l8t  of  September,  when  Morse  and  Fletcher  were  ready 
to  execute  their  notes  for  $1000  payable  in  December  then 
next,  and  $2000  payable  in  one  year  from  that  time,  and 
that  the  orator  was  ready  to  execute  his  note,  with  said 
Morse  as  surety,  for  the  balance  ;  but  that  Clayes,  on  inquir- 
ing whether  McMrse  and  Fletcher  were  to  give  the  orator  a 
written  license  to  redeem  the  land  which  Clayes  was  about 
to  convey  to  them,  and  learning  that  such  license  was  not  to 
be  given,  thereupon  refused  to  receive  said  notes  or  to  dis- 
cbarge the  said  mortgages,  although  he  was  then  and  there 
particularly  requested  by  the  orator  so  to  do. 

And  the  orator  further  alleged  that,  on  the  24th  of  the 
same  September,  a  writ  of  possession  was  prayed  out  in  the 
name  of  Harrington,  upon  the  decree,  and  that,  thereupon, 
he  was  in  danger  of  being  dispossessed  of  said  premises. 

And  the  orator  further  alleged  that,  on  the  6th  of  October, 
1841,  he  tendered  to  the  clerk  of  the  court,  making  said  de- 
cree, the  sum  of  $1063  in  payment  of  the  sum  so  decreed 
to  be  paid  on  the  said  12th  of  September,  and  also  made  a 
like  tender  to  Charles  Russell,  Esq.,  the  attorney  and  solici- 
tor of  said  Harrington,  he  not  being  within  the  state. 

Whereupon  the  orator  prayed  that  the  said  decree,  so  far 
as  related  to  the  sum  decreed  to  be  paid  on  the  said  12th  of 
September,  might  be  annulled,  and  further  time  alldwed  to 
redeem,  dsc,  and  for  general  relief. 

The  defendant,  Clayes,  in  his  answer,  admitted  the  facts 
alleged  by  the  orator  concerning  the  mortgage  to  Harrington 
— the  subsequent  mortgage  to  himself — the  decree  of  fore- 
closure— ^the  assignment  to  Hagar,  and  the  execution  by 
Hagar  of  the  assurance  to  convey.  He  also  admitted  that 
ht  received,  on  the  11th  of  September,   1841,  from  said 
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CBiTTBMDKir.Morse,  by  the  hand  of  the  <Hiitor,  a  written  proposal  for  the 
^jgJsT^'    execution  of  notes  in  payment  of  said  mortgages,  which  was 
P^jy^^      in  the  words  and  figures  following : 

V'  "  Mr.  George  Clayes.  Dear  Sir :  Mr.  Samuel  Fletcher  and 

^^  '  '  myself  will  pay  you,  for  Mr.  Pierson,  one  thousand  dollars 
'  in  the  month  of  December  next,  and  the  remainder  of  your 
'  debt  against  Pierson,  to  the  amount  of  two  thousand  dollars, 
'  within  one  year  from  that  time,  if  we  can  have  the  place 
'  clear — ^that  is  to  say  the  B.  Harrington  mortgage  and  yours 
*  discharged,  and  have  the  place  clear.  If  these  proposals 
'  are  accepted,  you  will  send  word,  by  Mr.  Pierson,  what  day 
^  you  will  meet  us  at  Hall's,  and  do  the  business. 

'  Shelburne,  Sept.  11,  1841.  H.  S.  Morse." 

And  the  said  defendant  alleged  that,  on  reading  said  let* 
ter,  he  informed  the  orator  that  he  should  not  accept  of  the 
proposition  contained  therein,  as  it  embraced  no  stipulation 
for  the  payment  of  interest  on  the  notes  to  be  given  ;  that 
the  ^3000  was  less  than  the  amount  of  the  mortgages,  and 
that  he  would  not  give  the  time  of  credit  proposed  ;  that, 
thereupon,  the  orator  requested  him  to  make  a  proposition  to 
said  Morse,  whereupon  he  addressed  to  him  the  letter  set 
forth  in  the  orator's  bill,  and  read,  and  delivered  the  same  to 
the  orator. 

And  the  said  defendant  denied  that,  on  the  said  11th  of 
September,  or  at  any  time  before  the  expiration  of.  the  time 
for  the  payment  of  the  first  instalment  in  said  decree,  he 
made  any  agreement  to  accept  the  notes  of  said  Morse  and 
Fletcher  for  the  sum  of  $3000,  and  the  note  of  the  orator 
with  surety,  for  the  balance  of  said  mortgages,  or  that  he 
made  any  other  proposition  than  that  contained  in  said  letter 
to  Morse.  He  also  denied  that,  in  proposing  to  defer  the 
payment  beyond  the  said  12th  of  September,  or  in  fixing  the 
time  for  executing  the  arrangement  beyond  that  day,  he 
had  any  intention  to  induce  the  orator  to  suffer  the  decree 
to  expire ;  but,  on  the  contrary,  be  aHeged  that  at  the  time  of 
delivering  to  the  orator  the  said  letter  to  Morse,  he  expressly 
said  to  him,  that,  unless  the  proposition  thus  made  to  Morse 
should  be  accepted  before  the  expiration  of  the  time  for  the 
payment  of  the  first  instalment,  or  the  said  instalment  should 
be  paid  according  to  the  decree,  he,  Clayes,  would  hold  the 
land  by  virtue  of  said  decree ;  that  he  then  and  there  advised 
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the  omtor  to  ascertain  imm^iately,  and  before  the  expiration  CBiTrsiiDxir, 
of  the  decree,  whether  the  said  proposition  would  beaccepted,    "^Tafs.^* 
to  which  the  orator  replied  that  he  would  so  ascertain  ;   and  — pj^^^ 
that  the  suggestion  in  his  letter  to  Morse,  of  the  time  to         «• 
dose  the  business,  was  made  at  the  orator's  request,  for  the  ^^^*'  ^    ' 
mere  purpose  of  executing  the  necessary  papers,  in  case  the 
proposition  should  be  accepted. 

And  the  said  defendant  further  alleged  that  he  met  the  or« 
ator,  and  the  said  Morse,  on  the  14th  of  September,  and  in- 
fonned  theoi  that  he  was  ready  to  comply  with  his  said  pro* 
position  to  Morse ;  that  Morse  said  they  would  not  accept 
said  proposition,  and  would  not  give  their  notes  for  more 
than  (|3.000,.  and  would  not  give  them  payable  at  so  short 
a  period  as  specified  in  the  proposal,  but  that  they  would 
give  them  on  interest ;  that,  thereupon,  Clayes  proposed  that 
he  would  take  the  notes  of  Morse  and  Fletcher  with  inter- 
est, for  $3,000,  payable  at  the  times  mentioned  in  the  written 
proposition  of  Morse,  and  the  balance  of  the  two  mortgage 
debts  amounting  to  $150,  in  the  joint  note  of  the  orator 
and  Morse,  or  of  the  orator  and  either  of  certain  other  indi- 
viduals, whom  he  named  in  his  said  answer ;  and  that  he 
and  Hagar  were  ready,  and  offered  to  convey  their  right  in 
the  pitemises^to  Morse  and  Fletcher,  on  a  compliance  with 
said  proposition,  but  that  the  orator  neglected  to  effect  such 
compliance. 

And  the  said  Clayes,  further  alleged  that  on  that  occasion, 
a  question  arose  between  the  orator  and  said  Morse  and 
Fletcher, whether,  upon  the  contemplated  conreyanoe  to  them, 
a  right  to  redeem  was  to  be  reserved  to  the  orator,  and  that, 
00  their  <teclaration  that  no  such  right  was  to  be  reserved, 
the  orator  refused  to  go  any  further  with  the  arrangement,  or 
to  procure  or  suffer  the  same  to  be  executed. 

And  the  said  Clayes  denied  that  Morse  and  Fletcher  were 
ready  and  offered,  on  that  day^  to  complete  and  execute  the 
arrangement ;  and  he  also  denied  that  he  proposed  or  agreed 
to  a  postponement  of  the  execution  of  it,  to  any  future  day, 
but  admitted  that,  on  the  separation  of  the  parties,  in  reply 
to  a  question  by  Morse  whether  he  would  agree  to  have  the 
time  to  complete  the  business  extended  another  week,  he 
aaid  that,  if  he  should  feel  at  the  end  of  a  week  as  he  then 
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CaiTTENDEir,  did,  be  might  do  as  he  had  proposed,  but  would  not  agree  to 

184a  ^*    extend  the  time  or  abide  by  his  proposition  at  a  future  day. 

pj^^^^         And  the  said  Ckyes  further  alleged  that,  at  the  request  of 

o.         the  orator  made  to  him  on  the  17th  of  said  September,  he  con*' 

^^^^    '  sen  ted  to  meet  him  and  Morse  on  the  31st,  for  the  purpose 

of  consulting  upon  the  subject  of  an  arrangement,  concern* 

ing  said  land ;  and  admitted,  that,  on  that  occasion  Morse 

did  offer  to  deliver  to  him,  his  and  Fletcher's  notes  for 

1^3.000  payable  at  the  times  specified  in  Morse's  written 

proposition  with  interest,  and  also  to  sign  with  the  orator  a 

note  for  the  balance,  if  he,  Clayes,  would  convey  the  premi* 

ses  as  had  been  proposed ;  that  he  did  inquire  if,  in  case 

such  conveyance  should  be  made,  the  orator  was  to  have 

any  right  of  redemption,  or  whether  the  tide  was  to  be  ab* 

solute  in  Morse  and  Fletcher,  and,  that  on  being  informed, 

that  the  orator  would  have  no  right  to  redeem,  he  declined 

to  accept  the  notes  and  execute  the  conveyance,  but  alleged 

that  he  offered  to  execute  it,  and  procure  a  release  from  Ha* 

gar  if  the  orator  could  have  the  right  of  redemption. 

And  the  said  Clayes  admitted  that,  on  the  24th  of  said 
September,  a  writ  of  possession  was  taken  out  upon  said  de- 
cree, which  was  executed  on  the  2d  of  October  following, 
by  putting  Hagar  into  possessuon  of  the  premises ;  and  that, 
on  or  about  the  5th  of  the  same  October,  Hagar  conveyed  to 
him,  all  his  right,  title  and  interest  in  the  premises. 

And  the  said  Clayes  alleged,  further,  that,  no  tender  of  the 
amount  of  said  decree,  or  any  pert  thereof,  had,  at  any  time, 
been  made  to  htm,  nor  to  any  one  authorized  by  him  to  re- 
ceive the  same  ;  and  that  he  was  informed  and  believed  that 
no  such  tender  liad  been  made  either  to  Hagar  or  Harrington, 
or  to  any  agent  or  attorney  of  them  or  either  of  them,  author- 
ized to  receive  the  same,  or  to  any  person  to  whom  such  ten- 
der might  legally  be  made. 

The  answer  was  traversed,  and  testimony  taken.  The 
facts  found  from  the  testimony  sufficiently  appear  from  the 
opinion  of  the  court. 

C.  Adams  for  orator. 

It  is  not  necessary  that  a  contract  sliould  have  been  actu- 
ally concluded  by  the  parties  before  the  12th  September,  in 
order  to  lay  an  equitable  foundation  for  vacating  the  decree. 
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I 

IVansfefs  by  opetation  of  law  must  be  free  from  all  person-  CaiTTxiiDxir, 
«1  interfereoce.  Any  interference,  by  the  party,  inconsistent      T^.^' 
with  the  passing  the  estate  by  the  decree,  or  any  inducement      pj^^g^ 
held  col,  calculated  or  intended  to  relax  the  efforts  of  ^  p|    *'      . 
orator  to  redeem,  or  which  have  had  the  effect  to  postpone  ^**J^®*  ^ 
the  payment,  will  be  sufficient  to  vitiate  the  decree. 

It  is  evident  the  parties  mutually  made  and  received  pro* 
positions  which,  if  executed,  would  have  had  the  effect  of 
satisfying  both  mortgages.  The  letters  of  Mr.  Morse  and 
the  defendant  are  conclusive  of  this.  The  letter  of  Mr. 
Morse,  having  been  adopted  and  communicated  by  Pierson,  is 
to  be  taken  as  his  proposition.  If  the  letter  of  Clayes  was 
not  an  acceptance  of  the  proposition  contained  in  Mr.  Morse's 
letter,  it  was,  at  least,  a  proposition  naturally  calculated  to 
throw  the  orator  off  his  guard,  and  did  in  fact  postpone  the 
payment 

If  this  proposition  was  made  with  a  fraudulent  intent,  that 
alone  would  defeat  all  claim  of  title  under  the  decree.  If 
made  in  good  faith,  Clayes  cannot  hold  the  land,  unless  the 
failure  of  satisfaction  was  owing  to  Pierson  wholly.  It  is  no 
answer  that  he  said  during  the  negotiation,  that  he  would  not 
proceed,  for  it  is  clear  that  the  negotiation  was  continued, 
and  it  distinctly  appears,  by  the  evidence  of  Mr.  Morse,  as 
well  as  by  the  defendant's  answer,  that,  in  the  end,  Pierson 
was  ready,  and  offered  to  perform  to  the  very  letter,  and  that 
Clayes  refused. 

The  legal  effect  of  Clayes'  proposition  was :  I  will  receive 
satisfaction  in  notes  ;  you  may  take  time  to  procure  them ; 
and  if,  in  the  end,  the  notes  are  not  received,  the  money  shall 
be  received,  nunc  pro  tunc.  The  proposition  must  have. 
this  latitude  of  construction,  if  it  was  made  with  an  honest 
intention  ;  and  if  not,  his  cunning  will  not  aid  him. 

Again  :  The  fact  that  Clayes'  proposition  for  satisfaction 
of  the  mortgage  was,  by  himself,  refused,  creates  an  implied 
right  in  Pierson  to  pay  the  money  on  the  decree,  in  a  rea* 
sonable  time  thereafter ;  and  this,  without  any  regard  to  the 
ground  on  which  the  refusal  was  founded,  and  without  con- 
sidering whether  Clayes  had  any  just  grounds  of  refusal  or 
not.  The  evidence  is  undisputed  that  the  amount  of  the  de- 
cree was  tendered  on  the  6th  of  October. 

In  considering  the  case,  all  the  propositions  whensoever 
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OHiTTxifDBff,  made,  and  all  the  acts  and  doings  of  the  parties,  are  td  be 
^iS^*  considered  and  construed  as  parts  of  one  transaction.  The 
~  Pi^„^^  matter  will  then  stand  on  this  wise.  On  the  1 1th  of  Septem- 
V.  ber,  Pierson  proposes  to  pay  both  mortgages  by  two  notes  of 
layet  0(112.  ^3qqq  ciayes  agrees  to  take  the  notes,  but  requires  the 
interest  to  be  included,  and  that  a  small  balance,  claimed  to 
be  due,  should  be  added ;  and  proposes  a  day  for  the  execu- 
tion, beyond  the  decree.  The  modification  is  accepted. 
Pierson  proffers  the  notes  in  strict  conformity  to  Ciayes'  terms, 
but  Ciayes  refuses  to  take  them  and  enters  into  immediate 
possession  of  the  land.  Ciayes  can  take  nothing  by  Piersons' 
failure  to  pay  the  sum  decreed  to  be  paid  in  June,  1842.  Be- 
fore that  time,  Ciayes  had  taken  possession  of  the  land,  and 
claimed  to  be  the  absolute  owner  of  it,  under  the  decree. 

It  is  obvious  that  Ciayes  cannot  hold  the  land  Tor  the  non- 
payment of  the  sum  decreed  to  be  paid  in  September,  1841, 
and  still  claim  the  instalment  decreed  to  be  paid  in  June,  1 842. 
The  taking  the  land  under  a  decr^se  is  a  satisfaction  of  the 
whole  decree  ;  and  it  must  have  the  same  effect,  whether 
the  decree  be  for  one  payment  or  more.  How  far  the  taking 
the  land  without  a  decree  is  a  satisfaction  of  the  mortgage 
debt,  is  a  different  question  ;  but  that  the  taking  of  the  land 
by  virtue  of  a  decree,  operates  to  extinguish  the  decree  is  too 
plain  for  discussion. 

The  argument  that  we  have  lost  the  land  by  failing  to  pay 
the  amount  decreed  to  be  paid  in  June,  1842,  rests  on  the 
admission  that  the  possession  of  Ciayes  was  wrongful.  Is  it 
true,  then,  that  a  wrongful  possession  is  not  an  improper  in- 
terference with  our  right  to  redeem  ?  It  is  a  fraudulent  at- 
tempt to  prevent  our  redeeming,  too  barefaced  to  be  tolera- 
ted, in  a  court  of  chancery.  The  case  of  Smalley  8f  Adams 
V.  Hickok  has  no  analogy  to  this  case.  The  right  of  re- 
demption in  that  case,  was  gone ;  and  it  is  not  intimated  that 
there  had  been  any  interference  of  any  kind.  The  land  had 
become  absolute  in  Hickok,  and  he  might  well  sell  it. 

O.  P.  Marsh  fy  Hyde  Sf  Peck^  for  defendants. 

All  that  appears  from  the  case,  prior  to  the  expiration  of 
the  decree,  is  a  proposition  to  Ciayes,  which  he  then  refused 
to  accept,  and  a  proposition  by  him  made  at  orator's  request, 
to  Morse,  in  the  writing  set  forth  in  the  bill^  which  was 


OF  THE  STATE  OP  VERMONT,  101 

handed  to  tbe  orator,  who  was,  however,  at  the  same  timeCHiTTsvDXH, 
told  that  onlesB  Morse  accepted  the  proposition  before  the     ^ig^' 
decree  expired ,  Clayes  would   bold   the  decree  absolute,      pj^^^^ 
What  took  place  after  the  decree  expired  has  no  operation         «• 
upon  the  decree.     SmaUey  fy  Adams  v.  Hickok,   12  Vt.  ^^^y^^"^^- 
R.  153. 

The  whole  case  shows  that  Clayes  acted  with  fairness 
throi^hout,  and  was  ready  on  the  14th  September,  after  the 
decree  expired,  to  vary  his  proposition,  so  that  orator  could 
comply,  and  that  the  orator  refused  to  enter  into  any  ar- 
rangement. The  first  proposition  of  Clayes'  was  never  ac- 
cepted. There  is  no  evidence  to  show  that  orator  was  de- 
ceived and  misled,  or  let  the  decree  expire  under  any  misap- 
prehension or  mistake,  either  as  between  himself  and  Clayes, 
or  between  himself  and  Morse.  If  the  title  has  become  per- 
fect under  the  decree,  without  the  fault  of  Clayes,  the  court 
have  no  power  to  divest  it,  merely  from  the  misfortune,  much 
less  from  the  folly  or  negligence  of  the  orator. 

To  open  a  decree,  merely  for  an  unsuccessful  attempt  at 
negotiation,  would  be  establishing  a  principle  detrimental  to 
mortgagors,  as  no  mortgagee  would  dare  even  to  receive  a 
proposition,  or  attempt  a  negotiation,  even  at  the  solicitation 
of  the  mortgagor.  The  attempted  arrangement  was  wholly 
in  the  character  of  a  purchase  by  Morse  and  Fletcher,  in 
which  the  orator  had  no  interest,  and  hence  he  suffered  no 
injury,  and  cannot  sustain  the  bill. 

The  orator  must  make  such  a  case  in  proof,  as  he  has  made 
in  his  bill.     He  alleges  a  contract,  and  none  is  proved. 

The  answer  on  this  point  is  responsive  to  the  bill.  Clayes 
was  bound,  not  only  to  admit  or  deny  the  contract  set  up, 
but  if  he  denied  it,  he  was  bound  to  go  further,  and  state  all 
that  was  said  and  done,  that  the  court  may  see  whether  it 
amounts  to  a  contract  or  tended  to  deceive  or  mislead  the 
orator.  The  right  of  Clayes  to  use  the  answer  as  evidence, 
is  co-extensive  with  his  obligation  to  answer.  Woodcock  v. 
Bennett,  1  Cow.  711;  Smith  v.  Clark,  4  Paige,  368;  Field 
V.  Holland,  6  Cranch,  24. 

No  tender  has  been  made.  Charles  Russell,  as  solicitor  to 
foreclose,  was  not  authorized  to  accept  the  money  after  the 
decree  expired,  more  especially  as  he  had  no  agency  in,  or 
knowledge  of,  the  negotiation.     Orator  had  notice  before  the 
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CHiTTxiTDEir,  tender^  that  Hagar  had  a  deed  from  Harriogtoo,  and  CSayea 
*^T843?'*     a  deed  or  contract  from  Hagar.     See  testimony  of  Ch's  Ad* 
Z    ^       amsy  and  Clayes'  answer. 
V.  If  the  attempted  arrangement  saved  the  forfeiture  on   the 

Clayet  et  al,  gj.g^  instalment,  the  title  has  become  absolute  by  the  non- 
payment of  the  instalment  falling  due  in  June,  1842.  Smal- 
ley  fy  Adams  v.  Hickok,  12  Vt.  R.  153.  The  attempt  at 
negotiation  can  have  no  greater  effect  than  a  payment  of  the 
first  instalment  by  orator  and  acceptance  by  Clayes. 

The  opionion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — ^The  object  of  this  bill  is,  to  enable  the 
orator  to  redeem  a  certain  mortgage,  executed  by  him  to 
Benjamin  Harrington,  on  which  a  decree  of  foreclosure  has, ' 
heretofore,  been  made,  in  the  court  of  chancery,  and  to  open 
the  decree  for  that  purpose.  It  is  stated  that,  in  the  year  1836, 
the  orator  mortgaged  a  certain  tract  of  land  in  SheIburne,to  the 
said  Harrington,  for  the  sum  of  eleven  hundred  dollars,  and 
that,  afterwards,  on  the  13th  of  October,  1836,  he  mortga- 
ged the  same  land,  with  some  other,  to  George  Clayes,  one  of 
the  defeT^dants ;  that,  at  the  August  term  of  the  court  of 
chancery,  in  1840,  a  decree  of  foreclosure,  was  obtained  on 
the  mortgage  executed  to  Harrington,  by  which  Pierson  was 
decreed  to  pay  the  sum  of  nine  hundred  ninety  two  dollars 
eighty  two  cents,  by  the  12th  of  September,  1841,  and  the 
residue,  by  the  24th  of  June,  1842.  It  is  stated,  that  this 
mortgage  became  the  property  of  the  defendant,  Clayes,  and 
in  consequence  of  a  negotiation,  between  the  orator,  Pierson, 
and  the  defendant,  Clayes,  the  amount  due  on  the  12th  Sep- 
tember, 1841,  was  not  paid ;  that  the  failure  to  complete  the 
negotiation,  was  not  on  the  part  of  Pierson,  but  on  the  part 
of  Clayes.  This  bill  Clayes  has  answered,  and  the  answer 
is  traversed. 

A  decree  of  foreclosure,  according  to  our  practice,  is  an 
absolute  and  final  decree  in  the  first  instance ;  and  unless 
the  court  of  chancery  could  relieve  against  such  a  decree, 
when  the  mortgagor  had  failed  to  perform,  without  any  fault 
on  his  part,  and  in  consequence  of  the  acts  of  the  mortgagee, 
there  would  be  a  manifest  failure  of  justice ;  and  although  the 
,  court  would  step  with  great  caution  in  relieving  a  mortgagor 
from  a  decree  of  foreclosure,  yet  there  may  be  circumstances 
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which  would  requite  them  to  relieve  him  from  the  forfeiture,  CHiTTswDxir, 
when  the  mortgagee  can  be  sure  of  receiving  his  debt.     We      '^1843.^' 
think  these  circumstances  exist  in  the  case  before  us.  Z 

Pieraon 

On  the  11th  day  of  September,  1841,  Pier  son  carried  to  v. 
Clayes,  who  had  control  of  the  Harrington  mortgage,  a  pro-  Clayes  ««ai. 
position  from  Morse,  not  only  to  satisfy  that  mortgage,  but 
also  the  one  to  Clayes,  a  great  part  of  which  was  not  then 
due.  To  this  proposition  Clayes  returned  an  answer,  not 
accepting  the  proposition  of  Morse,  but  making  another,  not 
greatly  varying  from  it,  which  is  in  the  following  words  : 

"  To  Henry  S.  Morse.  Dear  Sir :  I  have  received  a  line 
'  from  you  by  Mr.  Uzal  Pierson,  saying  that  Samuel  Fletcher 
'  and  yourself  would  pay  me  one  thousand  dollars  in  December 
'  next,  and  two  thousand  dollars  more  within  a  year  from  that 
'  time,  if  you  can  have  the  place  clear,  that  is  to  say,  Benja- 

*  min  Harrington's  and  my  mortgage  discharged.  The  amount 
'  of  fienj.  Harrington's  and  my  mortgage,  including  interest 

*  and  cost,  will  be  about  thirty-two  hundred  dollars. 

*  L.  M.  Hagar .  has  obtained  Harrington's  quit-claim  deed, 

<  and  an  assignment  of  all  his  interest.     Hagar  has  agreed  to 
^  deed  all  his  interest  to  me  if  the  property  falls  into  his 

*  hands  ;  then  1  sh^l  be  prepared  to  deed  the  same,  by  re- 

*  leasing  and  quit-claiming  all  my  right,  title  and  interest  to 
'  the  same,  on  condition  that  I  receive  Samuel  Fletcher's  and 

*  your  joint  note,  with  interest  from  date,  for  o^e  thousand 

<  dollars,  payable  in  the  month  of  December  next,  and  the 
'  balance,  say  about  twenty-two  hundred  dollars,  within  one 

*  year  from  date.  George  Clayes. 

'Burlington,  Sept.  11,  1841. 

'  Twin  endeavor  to  be  at  Shelburne  and  attend  to  the  bu- 
'  nnesa  on  Tuesday  next.  G.  Clates." 

This  proposition  was,  to  receive  the  amount  of  both  mort- 
gages, and  Mr.  Clayes  fixed  upon  a  time,  two  days  after  the 
time  fixed  in  the  decree  for  the  payment  of  the  first  instal- 
ment. It  is  very  obvious  that,  if  Mr.  Pierson,  after  receiving 
this  letter  from  Clayes,  had  immediately  redeemed  the  mort^ 
gage,  on  the  12th  of  September,  two  days  before  the  time 
Mr.  Clayes  had  proposed  to  attend  to  it,  it  would  have  de- 
feated tliat  arrangement,  and  would  have  been  inconsistent 
with  the  n^p>tiation  then  going  on,  to  pay  to  Mr.  Clayes 
both  of  the  mortgages. 
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CBiTTsiiDBif,  The  answer  of  Mr.  Clayes,  stating  his  conversation  with 
*i&4a!^*  Pierson  in  relation  to  receiving  an  immediate  answer,  and 
pj^^^^  that  he  should  bold  the  land,  unless  his  proposition  was  ao- 
V-  cepled  and  complied  with,  before  the  expiration  of  the  de- 
^^^'  '  cree,  is  not  proved,  and  is  not  responsive  to  the  bill.  It  is 
true  the  right  of  a  defendant,  to  have  his  answer  taken  as 
evidence,  is  co-extensive  with  his  obligation  to  answer;  yet 
in  this  case,  the  proposition  in  writing,  in  the  letter  the  de- 
fendant, Clayes,  wrote  to  Morse,  is  very  explicit,  and 
these  conversations,  which  are  set  up  to  obviate  the  effect  of 
it,  are  not  called  for  by  the  bill,  and  cannot  be  considered  as 
proved  by  the  answer,  but  must  be  proved  by  other  evi- 
dence. 

If  the  failure  to  comply  with  the  proposition  of  Clayes, 
had  been  on  the  part  of  the  orator,  he  would  not  have 
been  entitled  to  any  relief  against  the  decree.  A  proposi- 
tion for  a  settlement,  or  to  give  further  time,  or  to  sabstitute 
any  other  security,  made  by  a  mortgagee  who  has  a  decree  of 
foreclosure,  will  not  entitle  the  mortgagor  to  open  the  de- 
cree, unless,  in  order  to  carry  it  into  effect,  something  is  to  be 
done,  at  a  time  after  the  day  fixed  for  redemption  ;  and  not, 
in  that  case,  if  the  failure  to  perform  is  on  the  part  of  the 
mortgagor. 

It  appears  the  parties  met  on  the  14th  of  September,  and 
Pierson  then'  refused  or  neglected  to  complete  the  arrange- 
ment ;  but  a  further  day,  to  wit,  the  21st  September,  was 
then  agreed  on  for  the  parties  to  meet  on  this  negotiation,  at 
which  time  all  the  propositions  of  Clayes  were  acceded  to, 
and  Clayes  refused  to  ratify  and  execute  the  same.  Imme- 
diately on  this,  Pierson  took  all  necessary  steps  to  preserve 
his  property  from  being  forfeited,  and  to  tender  and  pay  the 
amount  then  due ;  but,  as  the  day  of  redemption  had  then 
expired,  the  clerk  was  not  authorized  to  receive  the  amount, 
and  discharge  the  decree. 

There  appears  to  have  been  no  negligence  on  the  part  of 
Pierson  ;  and  it  is  very  apparent,  that,  in  consequence  of  this 
negotiation,  and  the  expectation  of  settling  both  mortgages 
with  Clayes,  on  the  terms  proposed  by  him,  he  has  per- 
mitted the  time  fixed  in  the  decree  to  expire,  and  if  not  re- 
lieved, the  farm,  worth,  as  estimated,  from  $2,500  to  $5,000, 
will  be  taken  in  satisfaction  of  the  mortgage  to  Harrington,  and 
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leave  him  liable  on  the  notes  given  to  Clayes,  for  which  the  sec-  Cbittm Dxnf 
end  mortgage  was  executed.     In  the  case  of  fVilliamB  v.      TbSs!^^* 
Dale,  3  Johns.  Ch.  R-  290,  the  chancellor  gave  relief  in  a      ^harp 
erase,  where  the  equity  was  not  as  strong  as  in  this  case  ;  and      ^' 
we  think  the  orator  should  be  relieved  from  the  forfeiture, 
and  ihe  decree  of  foreclosure  opened. 

With  respect  to  the  failure  of  the  orator  to  pay  the  sec- 
ond instalment,  while  this  bill  was  pending,  we  think  it  can- 
not, and  ought  not  to  have  any  effect  whatever.  In  the  first 
place,  it  is  not  in  evidence  before  us,  that  there  has  been 
any  such  failure.  Nor  is  there  anything,  either  in  the  bill, 
or  answer,  which  would  require  taking  any  proof  to  that  ef- 
fect. And  furthermore,  while  this  bill  was  pending,  the  ob- 
ject of  which  was,  to  be  relieved  against  the  consequence  of 
not  paying  the  first  instalment,  it  would  have  been  neither 
consonant  with  equity  or  justice,  that  he  should  pay  an  addi- 
tional instalment,  while  yet  uncertain  whether  he  could  get 
any  relief  from  the  consequence  of  not  paying  the  first.  The 
decree  of  the  chancellor,  is,  therefore,  reversed,  and  it  will 
be  remitted  to  the  court  of  chancery,  to  ascertain  the  sum 
DOW  due  on  the  mortgage  to  Harrington,  deducting  the  costs 
of  the  orator  in  this  court,  and  to  permit  ihe  orator  to  re- 
deem, on  the  payment  of  that  sum,  by  a  day  to  be  fixed  by 
him. 


William  Tharp  v.  George  Tharp. 
(In  Chanctry.) 

In  cajes  where  courts  of  law  and  equity  have  concurrent  jurisdiction,  and 
a  claim  is  barred  at  law,  it  will  not  be  suffered  to  be  rerived  in  a  court 
of  equity. 

An  account  rendered  and  acqaieaeed  in  for  a  considerable  time,  will  be 
conclusive  upon  the  parties,  the  same  as  an  account  stated. 

This  was  an  appeal  from  a  decree  of  the  court  of  chan^ 
eery,  dismissing  the  orator's  bill.  The  bill  was  brought  to 
compel  an  account.  The  bill  was  answered,  the  answer  was 
traversed,  and  testimony  tak^i.  From  the  bill,  answer  and 
testioiony,  it  appeared,  among  other  things,  that,  in  the  year 
1800,  William  Tharp,  then  of  Ireland,  constitaled  WiUiam 
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Chittenden,  C.  Harrington,  of  Burlington,  Vermont,  his  attorney,  with 
Ts^I.^'  'power  to  manage  and  dispose  of  certain  estate  whicfr  had 
Yjj  been  bequeathed  to  him  by  his  brother,  John  Tharp,  inclu- 

V.  ding  the  collection  of  sundry  debts  which  constituted  a  part 
"^'  of  said  estate  ;  that  the  said  Harrington  not  accountfog,  sat-* 
isfactorily  to  said  William,  the  latter,  on  the  28th  of  Septem- 
ber, 1802,  constituted  the  defendant  his  attorney,  with 
authority  to  dismiss  and  supersede  the  said  Harrington ;  to 
call  him  to  account  for  all  moneys  which  had  come  into  his 
hands  as  attorney  of  said  William,  and  to  manage  and  di9> 
pose  of  the  residue  of  said  estate  ;  that  in  execution  of  the 
said  power  of  attorney,  the  defendant,  in  the  year  1805, 
effected  a  settlement  with  Harrington,  in  which  it  was  agreed 
that  Harrington  should  pay  the  defendant  the  sum  of  $2100, 
.  and  that  the  defendant  should,  in  consideration  thereof,  con- 
vey all  the  interest  of  the  said  William,  m  said  estate,  to  the 
said  Harrington  ;  that,  subsequently,  and  before  the  year 
1808,  Harrington  paid  to  the  defendant  the  said  sum  of 
$2100,  and  that  the  defendant,  in  the  year  1809,  executed 
a  conveyance  to  Harrington  according  to  the  terms  of  said 
agreenr>ent ;  that  the  defendant,  soon  after  said  settlement, 
wrote  to  said  William  Tharp,  giving  him  a  particular  account 
thereof,  and  that  said  William  answered  said  letter,  and  ex- 
pressed no  disapprobation  of  the  conduct  of  the  defendant  in 
said  settlement;  that  the  defendant,  previous  to  the  year 
1811,  made  sundry  remittances  to  the  said  William,  and 
sundry  payments  in  Vermont,  for,  and  on  his  account,  which, 
together  with  hJs  commissions  on  the  amount  received,  and 
remitted  and  disbursed,  he  alleged  in  his  answer,  was  in  fulF 
of  all  he  had  received  as  attorney  for  said  William  ;  that,  in 
the  year  1811,  after  the  said  account  was  closed,  the  defen- 
dant transmitted  to  the  said  William  a  full  copy  thereof; 
and  that  the  said  William  did  not,  during  his  life  tine,  make 
any  objections  thereto,  or  claim  that  the  defendant  had  not 
fully  accounted.  It  furiher  appeared  that  the  said  William, 
on  the  12th  of  May,  1819,  made  his  last  wiU  and  testament, 
therein  devising  to  the  orator  all  his  estate,  and  that  he  died 
in  the  year  1821. 

The  orator  alleged  that  thei defendant  had  reeeived  from 
Harrington,  moneys,  goods,  chattels,  and  choses  in  action, 
to  the  amount  of  ten  thousand  dolbrs — an  amount  greatly 
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exoeediog  that  stated  in  the  said  rendered  account  of  the  Chittenden, 
defendant — which,  the  defendant  in  his  answer,  denied.  '^r&Tsf' 

It  farther  appeared  that  the  orator  had  never  had  his      xharp 
domicil  in  this  state,  but  bad  always  been  a  resident  of  Ire-         v. 
land  or  of  the  province  of  Lower  Canada.  "'*** 

The  defendant,  in  his  answer,  alleged  that  his  liability,  if 
any,  did  not  accrue  at  any  time  within  six  years  next  before 
the  bringing  of  the  bill,  and  might  have  been  enforced,  if  at 
all,  in  a  court  of  law. 

Lyman  fy  Marshy  for  defendant,  contended. 

That  the  orator's  right,  if  any,  was  barred  by  lapse  of  time, 
and  the  statute  of  limitations ;  and  cited  Ellison  v.  Maffat^ 
1  J.  C.  R.  46 ;  Ardtn  v.  Arden^  lb.  313 ;  Mooers  v.  White^ 
6  J.  C.  R.  360  (369)  ;  Kane  v.  Bloodgood,  7  J.  C.  R.  90 
(HI)  ;  Bay  v.  Bogart,  2  J.  Cas.  452 ;  Chalmers  v.  Brad- 
Iqf,  J.  &  W.  62^  Siffear  et  al.  v.  Newell,  13  Vt.  R.  288 
(893);— 

That  William  Tharp,  the  principal,  having  deceased,  the 
orator  could  avail  himself,  personally,  of  no  exception  in  the 
old  statute  of  limitations,  by  way  of  successive  disability ; 
and  cited  Wych  v.  E.  J.  Company,  3  P.  W.  309 ;  Eager 
v«  CommanweaUhjA  Mass.  182;  Doe  v.  Jesson,  6  East, 
60 ;  BtMce  v.  Wclcoil,  2  Conn«  27 ;  Demarest  v.  Wynkoop, 
3  J.  a  R.  129;— 

That,  by  the  act  of  1632,  (Comp.  of  1834, 57  6l  58,)  the 
exception  of  the  statute,  as  to  ^persons  beyond  seas,  was 
repealed,  and  was  not  restored  by  the  the  Revised  Stat  of 
1839,— 

That,  it  is  well  settled  that  courts  of  chancery  adopt  the 
statute  in  idl  cases  where  there  is  a  concurrent  remedy  at 
law ;  and  that,  as  George  Tharp  was  liable  to  account  at  law, 
and  the  statute  had  run  upon  that  form  of  action,  it  was  too 
late  to  seek  a  remedy  in  chancery* 

C  Adorns^  <br  orator. 

The  daiia  of  the  orator  is  not  barred  by  the  statute  of 
limitations,  because  it  is  founded  in  a. trust  or  confidence. 

Both  the  Tharps  are  within  the  saving  of  the  statute,  as 
neilher  of  them  have  ever  had  any  domicil  in  this  state. 

This  is  not  a  case  in  which  successive  disabilities  can  arise. 
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Chittxvobh,  Successive  disabilities  plainly  import  disabilities  succeeding 
'  1643^^'     c&ch  other  in  the  same  person,  and  in  diflferent  persons  suc- 
Tharp      ceeding  each  other.     The  same  reason  for  the  exemption  of 
Tharp       ^^^  ^^^  applies,  also,  to  the  second. 

The  orator's  claim  is  not  barred  by  any  presumption  from 
lapse  of  time.  No  presumption  can  be  raised  in  cases  sub- 
ject to  the  statute  of  limitations.  If  they  could,  statutes  of 
limitation  would  become  nugatory.  Nor  can  the  presump- 
tion be  raised  in  cases  taken  out  of  the  statutes  by  the  saving 
provisions  of  those  statutes. 

Presumptions  are  rather  legal  inferences  drawn  from  estab- 
lished facts ;  as,  from  a  long  continued  possession,  the  court 
will  presume  it  was  under  a  deed  rather  than  that  the  pos- 
sessor acted  as  a  trespasser.  But,  in  this  case,  there  are  n6 
facts  from  which  an  inference  can  be  drawn. 

The  defence  arises  not  from  any  facts,  or  acts  done,  but 
from  the  negation  of  them  ;  and  the  statute  might  be  prop- 
erly pleaded  were  it  not  that  the  case  is  taken  out  of  it* 
Univer^iijf  v.  RtynoldB,  3  Vt.  R.  658. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J. — ^This  being  a  bill  in  chancery  to  compel 
an  account,  in  a  case  where  a  court  of  law  has  concurrent 
jurisdiction  with  courts  of  equity,  if  the  claim  is  barred  at 
law,  it  cannot  be  enforced  in  equity.  This  is  a  uniform 
rule.  Staniford  v.  TuMe,  4  Vt.  R.  82.  Hall  v.  HaU,  8 
Vt.  R.  156. 

This  claim  is  of  nearly  forty  years  standing,  and  the  only 
ground  of  ej^ception  to  the  operation  of  the  statute  of  limita- 
tions, is  the  fact,  that  the  present  claimant  and  his  ancestor, 
in  whose  right  he  claims,  have  resided  without  the  state  and 
beyond  sea.  All  claims  of  such  persons,  until  the  year  1832, 
were  exempted  from  the  operation  of  the  statute  of  limita** 
tions  in  this  state.  At  that  time  this  exemption  was  repealed"' 
without  any  saving  in  favor  of  those  even,  whose  rights,  by 
the  general  terms  of  the  statute  of  limitations,  bad  already 
become  barred  ;  thus,  in  terms,  at  once  extinguishing  all  such 
claims.  It  is  not  necessary,  now,  to  inquire  whether  it  could 
have  been  the  intention  of  the  legislature  thus  summarily  to 
annihilate  this  class  of  claims,  or  how  far,  giving  the  statute 
its  literal  operation,  is  to  be  esteemed  a  contravention  of  the 
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United  States  conBtitution.     It  is  sufficient  for  the  present  Chittinoen, 
case,  that,  after  the  repealing  of  that  exemption,  and  before      ^"8437' 
the  bringing  the  present  bill,  more  than  six  years  had  elapsed,      IT 
and  thus  the  plaintiflf's  right  had  become  effectually  barred  v. 

by  the  statute  of  limitations.  This  is  a  sufficient  reason  why      T**"?- 
this  bill  cannot  be  maintained. 

There  is  one  other  point  in  the  case,  which  seems  to  be 
equally  conclusiye.  This  defendant,  it  is  admitted,  rendered 
to  the  orator's  ancestor  a  full  account  of  his  proceedings,  as 
early  as  1807,  and  transmitted  to  him  a  copy  of  his  account 
current  in  1811.  The  ancestor  survived  until  1821,  with 
these  accounts  rendered,  in  his  hands,  and  without  any 
the  least  objection  to  their  fairness  and  accuracy  ;  and  after 
his  decease,  until  the  filing  of  the  present  bill  in  1841,  twen- 
ty years  more  have  elapsed,  and  no  complaint  is  made  by 
the  heir.  Under  these  circumstances,  it  would  be  wholly 
unprecedented  for  a  court  of  equity  to  open  the  account. 
Mr.  Justice  Story,  I  Equity  Jurisp.  501,  says,  '^  An  account 
rendered  shall  be  deemed  an  account  stated,  from  the  pre- 
suQied  approbation  and  acquiescence  of  the  parties,  unless 
an  objection  is  made  thereto  in  a  reasonable  time."  And 
**  a  settled  account  will  be  deemed  conclusive  between  the 
parties,  unless  some  fraud,  mistake,  omission  or  inaccuracy 
is  shown."  This  bill  is  not  brought  with  any  view  to  sur- 
charge or  falsify  an  account  settled  between  the  parties. 
That  the  time,  which  has  elapsed  since  the  account  was  ren- 
dered, is  sufficient  to  bind  the  parties  to  it,  as  an  account 
settled,  is  apparent.  In  Murray  v.  Tollandf  3  Johns.  Ch.  R. 
569,  575,  it  is  laid  down  "  If  a  merchant  receives  a  stated 
account  from  abroad,  and  keeps  it  by  him,  any  length  of 
time,  e.  g.  two  years,  without  objection,  he  is  bound  by  it, 
and  equity  will  not  decree  an  account  to  be  taken  afterwards." 
The  cases  of  Ellison  v.  Maffat,  1  lb.  46,  and  Moores  v. 
White,  6  Johns.  Ch.  R.  360.  are  to  the  same  point.  Abo 
Irvine  v.  Robertson,  3  Rand.  (Vir.)  R.  549.  Decree  of  the 
chancellor  affirmed  with  costs. 
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ChITTSMDEH) 

^T842^'  Henry  Thomas  v.  Isaac  Warner. 


Thomai  (In  Chancery.) 

Warner.  j,^^  orator  mnat  stand  or  fall  upon  the  caae  made  by  his  bill.  The  answer 
of  the  defendant  cannot  aid  the  bill,  nor  can  the  prayer  for  a  specific  re- 
lief, though,  upon  different  allegations,  the  orator  might  be  entitled  to 
the  relief  prayed  for. 

This  was  an  appeal  from  a  decree  of  the  court  of  chan- 
cery. 

The  orator  in  his  bill,  set  forth  and  charged,  among  other 
things,  that,  on  the  18th  January,  1830,  one  Thomas  Pate 
conveyed  to  the  defendant,  Warner,  by  deed  of  mortgage,  a 
certain  lot  of  land  in  Burlington,  being  fire  acre  lot.  No.  77, 
according  to  the  plan  of  said  town,  to  secure  the  payment  of 
six  notes  of  hand,  of  $200  each,  payable,  successively,  on 
the  Ist  of  April,  in  the  years  1830,  1831, 1832,  1833, 1834, 
and  1835,  with  interest  annually,  at  4  per  cent. ;  that,  on  the 
17th  of  May,  1831,  Pate  conveyed  the  same  lot  to  the  ora- 
tor, in  fee ;  that  the  first  of  said  notes  of  Pale  to  Warner 
was  duly  paid  ;  that,  at  the  term  of  the  supreme  court 
hoiden  at  Burlington,  on  the  Thursday  next  preceding  the 
first  Tuesday  of  January,  1832,  Warner  filed  his  bill  in 
chancery,  and  obtained  a  decree  against  Pate  and  the  orator 
for  the  payment  of  $274.58  debt  and  cost,  by  the  1st  of 
May,  1832-$ 232,  by  the  second  Tuesday  of  January,  1833— 
$224,  by  the  second  Tuesday  of  January,  1834— $216,  by 
the  second  Tuesday  of  January,  1835— and  $208,  by  the 
second  Tuesday  of  January,  1836,  with  interest  on  each  of 
said  instalments,  from  the  10th  of  January,  1832,  and  that, 
in  default  of  either  of  said  payments,  the  equity  of  redemp- 
tion  in  said  premises,  should  be  foreclosed  :  that  on  the  11th 
of  June,  1831,  Warner  commenced  his  action  of  ejectment 
against  Pate  and  the  orator,  to  recover  possession  of  the  premi- 
ses, and  at  the  March  term,  1832,  of  Chittenden  county  court, 
recovered  judgment  for  the  possession  thereof,  and  for  the 
sum  of  $61.66  damages,  being  for  the  rents  and  profiU  from 
the  1 1th  of  June,  1831,  to  the  last  of  March,  1832  ;  that,  on 
the  4th  of  April,  1832,  Warner  took  out  a  writ  of  possession 
and  of  execution  on  said  judgment,  by  which  Pate  and  the 
orator  were  ousted  from  the  premises,  and  compelled  to  pay, 
and  did  pay,  the  said  sum  of  $61.66,  before  the  1st  qfMay, 
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1832;  that  the  said  $61.66,  so  paid,  had  never  been  applied  Chittiitdeii, 
upon  any  of  the  sums  embraced-in  said  decree ;  and  that  the      7^3^^' 
mortgaged  premises  were,  on  the  1st  of  May,  1832,  of  great-     IT 
er  value,  by  $400,  than  the  amount  then  due,  principal,  in-         «. 
terest  and  cost,  on  the  said  mortgage  and  decree. 

And  the  orator  further  set  forth  and  charged  that,  on  the 
said  Ist  of  May,  1832,  he  applied  to  Warner,  and  offered  to 
pay  him  the  amount  so  decreed  to  be  paid  on  that  day,  if  he 
would  deduct  therefrom  the  sum  so  paid  on  said  judgment 
for  rents  and  profits,  or,  if  he  would  apply  the  same,  on  any 
portion  of  said  mortgage  debt, — ^but  that  he  refused  to  do 
either,  and  insisted  on  full  payment. 

And  the  orator  prayed,  that  an  account  might  be  taken  of 
what  was  due  for  principal  and  interest,  on  the  mortgage 
from  Pate  to  Warner,  and  of  the  rents  and  profits  of  the 
premises,  together  with  the  amount  paid  by  the  orator  to 
Warner  on  said  judgment,  for  rents  and  profits,  from  the 
11th  of  June,  1831,  to  the  last  of  March,  1832,  and  that  he 
might  be  permitted  to  redeem  the  premises  by  paying  the 
balance,  if  any  should  be  found  due  ;  or,  in  case  the  court 
should  adjudge  that  the  orator  had  been  foreclosed  of  his 
equity  of  redemption  in  the  premises,  that,  then,  it  would 
decree  that  Warner  should  pay  the  orator  said  sum  of  $61.66, 
and  the  interest  thereon, — and  for  further  relief. 

The  defendant,  Warner,  in  his  answer,  admitted  the  exe- 
cution of  the  mortgages,  by  Pate,  to  himself,  and  to  the  ora- 
tor— ^the  payment  by  Pate  of  the  note  due  on  the  1st  of 
April,  1830 — the  obtaining  of  the  decree  of  foreclosure  in 
January,  1832,  against  the  orator  and  Pate  as  described  in 
the  bill — ^the  ob^ining  of  the  judgment  against  Pate  and  the 
orator  in  March,  1832,  for  the  seizin  and  possession  of  the 
mortgaged  premises,  and  for  $61.66  damages,  being  for  the 
rents  and  profits  thereof — and  that  he  prayed  out  a  writ  of 
possession  against  them  on  said  judgment ;  but  he  alleged 
that  he  omitted  to  have  the  same  executed,  until  the  first  day 
of  May,  1832,  for  the  purpose  of  giving  them  the  whole 
time  for  the  redemption  of  the  mortgaged  premises,  allowed 
by  the  decree ;  but  that,  they  having  neglected  to  pay  the 
first  instalment  in  sud  decree,  the  writ  of  possession  was  ex- 
ecuted by  the  delivery  to  him  of  the  said  premises,  and  the 
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Chittbhdkii,  collection  of  the  damages;  so  adjudged  to  hiixi;  for  the  rents 
^ais'!^'    and  profits  of  the  same. 

,pj^^^^  And  the  defendant  further  alleged,  that,  neither  Pate, 
V.  nor  any  other  person  had  ever  paid  said  decree,  or  any  part 
thereof,  and  that  the  statement  in  the  bill  relative  to  the  of- 
fer to  pay,  on  condition  that  the  said  $61 .66,  recovered  and 
collected,  as  for  rents  and  profits,  should  be  deducted,  was 
without  foundation. 

And  the  defendant  further  alleged,  that,  after  the  con- 
veyance of  the  premises  to  him  by  Pate,  on  the  18th  of  Jan- 
uary, 1830,  and  before  the  delivery  to  him  of  the  possession 
thereof,  under  the  said  writ  of  possession,  they  were  impair- 
ed and  injured  by  neglect,  and  lessened  in  value,  and  that 
their  value,  on  the  1st  of  May,  1832,  did  not  exceed  the  sum 
$1,000. 

And  the  defendant  further  alleged  that  the  said  sum 
of  $61.66,  claimed  in  the  bill,  was  paid  to  him  as  part  pay- 
ment of  his  said  mortgage  debt,  and  that  the  same  was  paid 
above  six  years  before  the  exhibiting  of  the  orator's  bill,  and 
the  service  thereof ;  and  he,  thereupon,  claimed  that  the  or- 
ator was  barred  from  any  right  of  action  therefor,  by  the  laws 
of  this  state  for  the  limitation  of  actions. 

The  answer  was  traversed,  but  no  testimony  was  taken. 

It  appears  that  at  the  March  term,  1841,  of  the  court  of 
chancery,  in  the  county  of  Chittenden,  it  was  ordered,  that 
it  be  referred  to  a  master  to  ascertain,  and  report  the  value  of 
the  said  mortgaged  premises,  on  the  1st  day  of  May,  1832  ; 
and  that,  at  the  adjourned  term  of  said  court,  holden  on  the 
1st  day  of  January,  1842,  George  K.  Piatt,  master  in  chan- 
cery, reported  that  the  said  premises  we|£,  on  the  1st  of 
May,  1832,  of  the  value  of  $1,200, 

Upon  the  trial  of  the  cause,  at  the  term  last  mentioned,  it 
was  adjudged  by  the  court,  that  the  orator  was  not  entitled 
to  have  said  decree  opened  for  the  redemption  of  the  prem- 
ises ;  but  it  was  decreed  that  Warner  should  account  for, 
and  pay  to  the  orator,  the  said  sum  of  $61.66,  and  the  inter- 
est thereon,  amounting,  in  the  whole,  to  the  sum  of  $97.42. 

Maepk  fy  Smalley,  for  orator. 

C.  Adams,  for  defendant. 
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The  opinion  of  the  court  was  delivered  by  CaiTTsiiDiir, 

Bbhnett,  J. — ^The  primary  object  of  this  bill  is  to  enable      ^i843.'' 
the  oratcNT  to  be  let  in  to  redeem ;  and  if  the  orator  is  not     xhii^ii^i 
entitled  to  this  relief,  that  he  may  have  the  amount  of  the         tf. 
jadgment,  recovered  by  the  defendant  against  him,  for  rents 
and  profits,  at  the  March  term  of  the  county  court,  1832, 
with  the  interest,  refunded  to  him*    The  bill  alleges  that  the    ' 
collection  of  the  execution,  for  the  rents  and  profits,  was 
friar  to  the  expimtion  of  the  decree  of  foreclosure,  and 
that  the  baknoe  of  the  first  instalment  had  been  tendered. 

The  answer  denies  that  there  was  ever  any  offer,  at  any  time, 
to  pay  the  decree,  under  any  condition,  whatever,  but  ad* 
mits  most  of  the  other  material  facts  in  the  bilL  It  admits 
the  collection  of  the  execution,  but,  as  to  the  precise  time  ' 
when  paid,  it  is  somewhat  equivocal ;  but  we  think,  upon  a 
fair  construction,  it  is  to  be  taken,  that  the  payment  was  not 
until  after  the  expiration  of  the  decree.  In  tlie  case  of 
LoveU  V.  Ldandy  3  Vt  R.  561,  it  was  held,  upon  a 
full  review  of  the  authorities,  that  a  foreclosure,  and  an  ap- 
propriation of  the  mortgaged  premises,  to  the  use  of  the 
mortgagee,  after  the  time  of  redemption  had  run,  was,  by 
operation  of  law,  a  satisfaction  of  the  debt,  provided  the 
value  of  the  estate  was  equal  to  the  debt,  and  if  not,  a 
payment  pro  tanio.  In  the  present  ease,  the  master  has  re- 
ported the  value  of  the  premises  to  be  greater  than  the  debt. 

From  this  doctrine,  it  would  seem  to  follow  that  the 
mortgagee,  could  not,  subsequently,  at  bis  election,  proceed 
at  law  upon  his  mortgage  debt.  The  mortgagor  might  well 
defend  against  such  an  action  ;  and,  consequently,  it  would 
seem  to  follow,  that  it  should  not  have  the  effect  to  open 
the  foreclosure.  In  the  case  before  us,  the  action  of  eject- 
ment was  commenced  first  in  time,  and  the  mortgagee  had 
a  right  to  the  possession,  and  was  entitled  to  recover  for  the 
rents  and  profits,  after  notice  to  the  mortgagor  to  quit ;  and 
the  prosecution  of  such  suit  could  not  have  the  effect  to 
open  the  decree.  If  the  execiHion  had  been  collected  be- 
fore the  decree  bad  expired,  and  the  orator  had,  before  the 
forfeiture,  tendered  the  balance  of  the  decree,  and  it  had 
been  refused,  it  would  hare  presented  a  different  case.  But 
as  there  was  no  tender,  and  the  execution  was  not  collected 
till  after  the  forfeiture,  it  is  quite  clear  that  the  mere  recove- 

VOL.  XT.    S.  m.  VOL.  I.  15 


Warner. 


114  CASES  IN  THE  SUPREME  COURT 

CfHTTENDKir,  ry  in  the  action  of  ejecUnent,  cannot  have  the  effect  to  open 
^843^'    the  decree.    Indeed,  even  the  collection  of  the  damages, 
Thomas     ^fote  the  forfeiture,  unaccompanied  by  a  tender  of  the  bal- 
ance, I  think,  should  not  have  that  effect. 

The  counsel  for  the  orator  argue,  that,  if  he  is  not  enti* 
tied  to  be  let  in  to  redeem,  still  he  diould  have  the  amount  of 
the  judgment  refunded  to  him.  The  amount  of  the  argu-- 
ment  seems  to  be,  that,  if  the  ezecotion  bad  been  collected 
before  the  decree  had  expired,  the  money  would  have  been 
held  in  trust  for  the  benefit  of  the  mortgagor,  to  be  applied 
on  the  mortgage  debt ;  and,  as  the  property  foreclosed  was, 
at  the  the  time  of  the  forfeiture,  of  greater  value  than  the 
mortgage  debt,  the  money,  if  collected  after  the  decree  had 
expired,  (the  debt  having  been  satisfied  by  means  of  the 
mortgaged  premises)  was  wrongfully  collected  by  the  defen- 
dant, and  is  held  without  consideration,  and  in  trust  for  the 
orator.  Though  there  seems  to  be  weight  in  the  argument, 
which,  upon  a  proper  bill,  should  receive  the  due  considera- 
tion of  the  court,  yet,  as  the  bill  alleges  the  collection  of 
the  execution  to  be  prior  to  the  expiration  of  the  decree, 
and  there  is  no  pretence  that  there  was  any  offer,  before  the 
forfeiture,  to  pay  the  balance,  it  is  apparent  that,  in  such 
case,  the  decree  could  not  be  opened,  nor  could  the  money 
collected  be  recovered  back.  As  well  might  there  be  a  re- 
covery back  of  the  amount,  had  so  much  been  directly  paid 
on  the  decree,  t>efore  it  became  absolute*  It  was  the  par* 
ty's  fault  that  he  did  not  pay  the  balance. 

It  is  evident  the  bill  was  framed,  in  the  main,  with  a  view 
to  be  let  in  to  redeem.  The  orator  must  stand  or  fall  upon 
the  case  which  he  has  made  in  his  bill.  The  direct  allega- 
tion, that  the  execution  was  collected  before  the  first  day  of 
May,  1832,  (the  time  when  the  decree  expired)  is  material ; 
and  the  answer  of  the  defendant  that  it  was  afterwards, 
cannot  aid  the  orator  to  recover  upon  a  case  not  made  by  his 
bill';  nor  can  the  special  prayer  for  this  specific  relief — the 
stating  part  of  the  bill  not  being  adapted  to  it. 

The  result  is,  the  decree  of  the  chancellor  is,  for  this 
cause,  reversed,  and  there  should  be  a  decree  of  dismissal 
of  the  orator's  bill ;  and  the  cause  is  remitted  to  the  court 
of  chancery,  with  dir^tions  to  enter  up  the  decree  accord- 
ingly. 


OP  THE  STATE  OP  VERMONT.  115 

Cbittshobv, 

Ma&ian  Wabd  V.  Stephbk  Sharp  and  Lucy  Sharp.  i8435* 

(In  Chancery.)  Word 

V. 

A  witmeM  nwy  be  eompeUed  to  give  tettimooj,  the  tendevcy  of  which  may    Sharp  et  ux. 
be  to  subject  him  to  pecaniarjr  loss. 

Payment!  made  under  an  usariona  contract,  to  an  a'moant  within  that  of 
the  debt  and  legal  intmest,  are  to  be  treated  as  payment!,  generally, 
and  in  tbe  case  of  a  bill  to  foreclose  a  mortgage,  may  be  insisted  on  by 
way  of  answer. 

Praedct.  An  orator,  churning  as  assignee  of  a  mortgagee,  cannot  require 
a  defendant  to  bring  a  cross  bill  for  the  purpose  of  joining  the  mortga- 
gee.  If  that  is  necessary  for  the  security  of  the  assignee,  he  should  see 
to  it  in  the  progress  of  the  cause,  and  eannot  take  adrantage  of  his  own 


When  a  decree  is  reversed  on  ^>peaT  by  defendant,  and  the  cause  is  re- 
manded, with  directions  to  pass  an  ultimate  decree  for  orator  for  a  di- 
minished sum,  the  chancellor  will  be  directed  to  deduct  from  orator's 
cofts,  the  defendant's  costs  in  the  court  above. 

This  was  an  appeal  from  a  decree  of  the  chancellor,  in 
favor  of  the  orator. 

The  bill  was  brought  for  the  foreclosure  of  a  mortgage, 
executed  by  tbe  defendants,  on  the  25th  of  December,  1838, 
to  William  Ward,  to  secure  the  payment  of  a  note  of  $800, 
with  interest,  and,  by  Olive  Ward,  executrix  of  the  last  will 
and  testament  of  William  Ward,  assigned  to  the  orator  in 
part  satisfaction  of  a  specific  legacy  in  said  will. 

The  defendants  alleged,  in  their  answers,  that  they  received 
but  $768  as  a  consideration  for  said  note — the  difference 
having  been  reserved  for  extra  interest  of  four  per  cent, 
thereon,  for  one  year ;  and  that,  at  the  expiration  of  one  year, 
when  the  note  became  payable,  the  said  Olive,  executrix, 
demanded,  and  received  from  the  defendant,  Stephen  Sharp, 
a  note  for  $32,  as,  and  for,  extra  interest  of  four  per  cent,  on 
said  note,  for  the  year  then  next  ensuing — which  note  for 
$32,  had  been  paid ;  and  claiming,  that  said  two  sums  of 
$32  each,  be  applied  on  said  note,  in  the  mortgage  speci- 
fied. 

The  answers  were  traversed,  and  testimony  taken.  Among 
the  witnesses,  was  the  said  executrix,  Olive  Ward,  who,  it 
appeared,  had  acted  as  the  agent  of  her  husband  in  receiving 
tbe  note  of  $800,  and  loaning  the  money  for  which  it  was 
given. 
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Cbitvbhdev,  It  appearing  that  the  said  Olive  was  residaary  legatee  an- 
18437'  der  said  will,  and  that  her  intereii  would  be  affected  by  the 
y^„^      deduction  claimed  by  the  defendants  from  the  note  assigned 


Sharp  $t  fix. 


to  the  orator,  in  part  of  her  specific  legacy,  it  was  objected 
by  the  orator  that  she  was  not  compellable  to  testify,  as  the 
tendency  of  her  testimony  would  be  to  subject  her  to  pecu- 
niary loss. 

AUen  fy  Piatt,  for  the  orator,  contended  that  a  witness  is 
not  compellable  by  law  to  testify  against  his  interest,  and 
cited  Peake's  Ev.  137-138,  in  n.  Bain  v.  Hargrove;  1 
Str.  406;  1  Phil.  Ev.  377  ;  Mareau  v.  Lamb,  7  Cow.  R.  174; 
Benjamin  fy  Moore  v.  Haihaway,  3  Con.  R.  529 ;  Swift's 
Ev.  77 ;  WhUe  v.  Everest,  1  Vt.  R.  182. 

If  the  late  decisions  in  the  English  courts  have  been  dif- 
ferent from  this,  they  have  been  founded  not  on  the  common 
law,  but  on  the  statute  of  46  Geo.  III.  c.  37.  See  Stark. 
Ev.  2d  part,  134. 

They  further  contended  that,  if  any  thing  above  six  per 
cent,  was  paid,  the  remedy  was  not  against  the  orator  in  this 
suit — ^thaUwhen  a  statute  has  created  a  new  right,  and  pre- 
scribed a  remedy,  the  statute  remedy  must  be  pursued.  6 
Dane,  689,  sec.  9 ;  Smith  v.  Drew,  5  Mass.  R.  515. 

To  the  allowance  of  the  first  sum,  alleged  to  have  been 
paid  on  the  25th  December,  1838,  they  objected,  1.  That 
this  claim,  coniing  under  the  statute  of  1836,  was  barred — 
the  right  of  action  for  its  recovery  being  limited  to  one  year 
from  the  receipt  of  the  money ;  2.  That,  by  the  same  statute, 
which  gives  the  right,  and  prescribes  the  remedy,  the  action 
must  be  brought  by  the  person  who  paid  the  money,  against 
the  person  receiving  it,  and  that,  therefore,  the  claim  could 
only  be  enforced  against  Wm.  Ward,  or  upon  bis  decease, 
against  Olive  Ward,  his  executrix.  And,  as  to  the  other 
sum,  alleged  to  have  been  received  as  usury,  they  maintained 
that,  if  the  execution  of  the  note  of  032,  was  to  be  regarded 
as  payment  of  the  unlawful  interest,  then,  the  claim  for 
it  was  barred  by  the  statute  of  1836 ;  but  that,  if  it  was 
the  payment  of  that  note  in  1841,  then  it  came  under  the 
operation  of  the  revised  statutes  of  1839,  p.  366,  the  effect 
of  which  would  be,  to  restrict  the  remedy  to  an  action 
against  the  executrix,  to  whom  the  money  was  paid. 
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C.  D.  KaasoHf  for  defeodants.  CftiTTK«D»r, 

I.   The  objection  to  the  competency  of  Olive  Ward>  as  a      ^^S?* 
witness,  on  the  ground  of  interest^  is  untenable,  on  several      ^^ 

1.  If  interested  at  all,  she  is  so  by  her  voluntary  act  The 
moneys  received  by  her  were  received  as  agent,  or  servant 
merely ;  and,  as  such,  she  was  competent ;  and  her  embez- 
zling the  funds  shall  not  deprive  ust    of   her  evidence. 

1  Stark.  750-1. 

2.  She  is  admismble  ex  necessitate.  She  acted  as  the 
servant  and  agent  of  the  holders  of  the  claim.  1  Stark. 
753,767-8. 

3.  It  does  not  appear  that  the  interest  existed  at  Ita9  time 
of  examination.     1  Stark.  757,  n. 

11.  Are  the  defendants,  then,  entitled  to  the  application 
sought  by  the  answer  ? 

This  court  will  compel  the  application  of  moneys  paid 
pursuant  to  an  usurious  contract,  though  paid  vx>luntarily. 
Dm/  v.  Dunhamy  2  J.  C.  R.  182 ;  Boeanquet  v.  Dashwood, 
Cases  temp.  Talbot,  37  ;  Salmon  v.  BemnM^  1  Conn.  552. 
Nor  cao  the  oretrix  avail  herself  of  the  statute  of  limitations, 
without  expressly  pleading  it  in  bar  to  soch  a  claim  set  trp 
in  the  answer.  Dey  v.  Dunham^  2  J.  C.  R.  182-91  ; 
Prince  v.  IfeyHn,  1  Atk.  493. 

A  defendant  is  only  driven  to  a  cross  bill  when  he  seeks 
either  a  discovery  from  the  orator  or  some  specific  relitf. 
Story's  Eq.  PI.  312-13-14,  et  seq.iS  Sch.  &  Le.  1 1,  (note.) 

2  Alk.  57  ;  Fife  v.  Clayton,  13  Ves.  425,  545. 

But  when  the  matter  of  the  defence  does  not  call  for  a 
substantively  diffisrent  decree  from  the  one  prayed  for  in  the 
bill,  a  cross  bill  is  unnecessary,  and  it  may  be  proper  for  an 
answer. 

Here  the  orator  takes  the  decree  sought,  both  mform  and 
substance,  limiting  only  the  amount.  The  effect  is  a  mere 
direction  to  the  master  as  to  the  mode  of  making  up  his 
report.  It  raises  no  new  case  ;  it  introduces  no  new  matter ; 
it  simply  defeats  or  annuls,  or  rather  satisfies,  a  certain  por- 
tion of  the  orator's  claim. 

The  court  will  give  us  the  necessary  cost  incurred  in  en-  , 
forcing  the  application  of  these  payments.     2  Atk.  61. 
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CHrmvDXH,     The  opinion  of  the  court  was  delivered  by 

1843?^'        Rej>field>  J. — A  witness  may  be  compelled  to  testify  to 

^^^       facts,  which  will  have  such  a  tendency,  in  regard  to  the  de- 

V.         termination  of  the  case,  as,  by  consequence,  to  subject  the 

^'P  *  ^'  witness  to  pecuniary  loss.     Such  has  long  been   the  settled 

practice  in  this  state.     The  better  opinion  is,   that  this  was 

the  rule  at  common  law.     A  majority  of  the  judges  so  deter- 

mined,  in  the  case  of  Lord  Melville,  on  the  question  being 

proposed  by  the  House  of  Lords  ;    but  some   of  the  judges 

being  of  a  contrary  opinion,  the  statute  of  46  Geo.  UL  ch. 

37,  was  passed,  to  put  the  matter  at  rest,  which  may  he 

regarded  but  as  an  affirmance  of  the  common  law. 

In  regard  to  the  right  of  the  defendants  to  the  application 
sought,  there  can  be  no  doubt.  Payments  made  in  pursu- 
ance of  an  usurious  contract,  to  an  amount  within  the  debt 
and  legal  interest,  are  to  be  regarded  as  payments,  generally, 
«nd  in  a  bill  to  foreclose  a  mortgage,  founded  upon  such 
contract,  may  be  insisted  on.by  way  of  answer.  Lord  Mans- 
field, in  SmUh  v.  Bromley,  reported  in  note  to  Douglass,  191 , 
in  commenting  upon  Tompkins  v.  Bennet,  1  Salk.  22,  fully 
recognizes  this  rule,  in  regard  to  the  effect  of  such  payments. 
See,  also,  Deyy.  Dunhamy  2  Johns.  Ch.  R.  182-19L 

The  orator  claiming  as  assignee  of  the  mortgagee,  will  not 
justify  her  in  requiring  the  defendants  to  bring  a  cross  bill, 
in  order  to  join  the  executrix  of  the  mortgagee.  If  there  is 
any  importance  in  joining  the  mortgagee  in  such  case,  it  is 
for  the  security  of  the  assignee,  and  he  should  see  to  that, 
in  the  progress  of  the  cause  in  the  court  of  chancery,  and 
cannot  take  advantage  of  his  own  neglect  in  that  particular. 
The  decree  of  the  chancellor  is  reversed,  .and  the  cause 
remanded,  with  directions  to  deduct  the  payments  made  on 
account  of  usurious  interest,  and  also  to  deduct  the  amount 
of  the  defendant's  costs  in  this  court,  from  the  orator's  costs 
in  the  court  of  chancery. 
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FRANKLIN     COUNTY. 

January  Term,  1843. 

Present  Hon.  CHARLES  K.  WILLIAMS,  Chief  Justice. 
"      STEPHEN  ROYCE,      ) 
"      ISAAC  F.  REDFIELD,  }  Assistant  Justices. 
«      WILLIAM  HEBARD,    S 


The  Religious  Congregational  Society  in  Bakersfield 
V,  Joseph  Baker  and  Silas  Potter. 

■  7#;inaiDtaiD  trespass,  quart  dausvm  fregit^  the  plaintiff  most  h«ye  either  a 
title,  or  exclusive  possession. 
A  meeting-house  was  built  bj  an  incorporated  association  bj  the  name  of 
the  Union  Society,  for  the  use,  ezclusiTely,  of  the  Religious  Congrega- 
tional Society ; — Hddy  that  the  latter  could  not  maintain  trespass,  quatts 
elautum  fregitj  against  a  pew-holder,  and  another  who  occupied  the 
pulpit  on  the  Sabbath,  and  prevented  them  from  performing  divine  ser- 
vice there. 

This  was  ao  action  of  trespass  for  breaking  and  entering 
a  certain  meeting-house  in  Bakersfield.  Plea  not  guilty,  and 
trial  by  jury. 

The  plaintifTs,  in  order  to  support  the  issue  on  their  part, 
introduced  testimony  tending  to  prove,  that  said  meeting- 
house was  built  about  the  year  1830,  and  was,  soon  after, 
dedicated  in  the  usual. manner,  and  with  the  usual  ceremo' 
nies  adopted  by  that  body  of  Christians  denominated  Con- 
gregationalists ;  that,  from  the  time  of  the  dedication  down 
to  the  time  that  the  alleged  trespass  was  committed,  the 
plaintiffs  had  uniformly  held  their  meetings  in  said  house, 
for  religious  worship,  on  the  Sabbath  and  other  occasions; 
that,  during  said  time,  they  had  hired  and  settled  several 
clergymen  over  said  denomination,  and  that,  at  the  time  of 
the  alleged  trespass,  they  had  settled  a  Mr.  Canfield  over  said 
society,  who  was  then  acting  as  an  ordained  clergyman 
among  them,  and  had  been,  for  about  a  year  before ;  that  said 
Canfield  had  uniformly  held  his  meetings  on  the  Sabbath  for 
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Fkanklin,    religious  worship  in  said  house,  and  that,  on  the  same  Sabbath 
1843.       on  which  the  alleged  trespass  was  committed,  the  said  Can- 


Bakersfieid  ^^'^  ^^^  ^^^  Congregation  intended  to  hold  a  meeting  for 
Cong.  Soc.  worship  in  said  house ;  that,  on  that  Sabbath,  before  the  said 
Baker  Sc  Pot-  Canfield  and  his  congregation  had  assembled  at  said  house, 
^''  and  while  it  was  empty,  the  defendant.  Potter,  took  said 
Baker,  who  was  a  clergyman  of  the  Universalist  order  of 
Christians,  to  said  house,  opened  the  door  and  went  in,  in 
the  usual  manner  and  without  doing  any  actual  damage  to 
said  house ;  that  immediately  thereafter,  the  people  assem- 
bled to  listen  to  the  religious  instruction  of  said  Baker,  and 
for  religious  worship,  and  that  said  Baker  occupied  the  pulpit 
of  said  house  and  performed  divine  service  on  said  day. 

The  plaintiffs  also  proved  that,  in  consequence  of  the  pre- 
occupation of  said  house,  by  said  Potter,  Baker,  and  said 
congregation,  on  said  day,  the  Congregational  society  were 
obliged  to  hold  a  meeting  for  worship  at  another  house. 

The  defendants,  in  support  of  the  issue  on  their  part, 
(^ered  in  evidence  the  record  of  the  constitution  of  a  society 
or  compact,  formed  in  the  year  18S8,  *^  by  the  name  of  the 
'  Union  Society,  for  the  purpose  of  building  a  meeting-house 
'  for  public  worship  in  said  Bakersfield,  according  to  the  first 

*  section  of  an  act  for  the  support  of  the  gospel,  passed  Octo- 

*  ber  86,  1798*' — by  which  record  it  appeared  that  the 
defendant,  Potter,  was  a  member  of  said  society;  and,  it 
also  appeared  from  the  same  record  that  the  said  house  was 
<'  to  be  built  exclusively  for  the  use  of  the  Religious  Congre- 
gational Society  in  Bakersfield.'' 

The  defendants  also  offered  in  evidence  the  record  of  the 
organization  of  said  Union  Society,  and  of  its  various  meet- 
ings and  proceedings,  and,  among  other  things,  of  its  by- 
laws, whereby  it  was  provided  that  the  funds  for  building 
said  bouse  should  be  raised  by  sale  of  the  -pews,  and  by 
subscription,  if  necessary ;  and  also  that  no  person  should 
be  a  member  of  said  society  any  longer  than  he  should  own 
a  share  in  said  house. 

The  defendants  also  gave  in  evidence  a  deed  from  Oliver 
Houghton  to  William  Perkins  and  Comfort  Barnes,  members 
of  said  Union  Society,  and  their  associates,  dated  December 
14,  1829,  which  deed  conveyed  the  land  on  which  said 
meeting-house  was  built 
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They  also  gate  in  evidence  four  deeds,  dated  January  4,   Fiuhklih, 
1833,  from  Calvin  Ewins,  to  the  defendant,  Potter,  of  pews     '^^!SS7' 
in  said  bouse — said  Ewins,  as  appeared  of  record,  being  the  B^kenfiew" 
authorized  agent  of  said  society  to  deed  the  pews.     They  Cont;.  Soe. 
also  gave  in  evidence  a  large  number  of  deeds  from  nidBiker\  Pot- 
agent,  to  other  persons,  of  pews  in  said  house ;  and  proved        ^'* 
that  persons  now  professing  to  be  Universalists,  owned  pews 
in  said  house,  to  the  amount  of  $1600,  or  more,  and  that 
they  wished  said  house  to  be  occupied  for  religious  worship 
by  the  Universalist  order  of  Christians,  to  which  Potter,  and 
said  pewH>wners,  belonged,  such  a  proportion  of  the  time 
as  their  interest  bore  to  the  whole  cost  of  the  house. 

The  defendants  also  proved,  that  the  defendant.  Potter, 
was  one  of  the  building  committee,  originally  chosen  by  said 
Union  Society,  and  that,  as  such,  be  superintended  and  con- 
trolled the  building  of  said  house  ;  that,  soon  after  it  was 
built,  a  lock  was  put  on  the  outer  door,  and  the  key  was 
committed  to  the  defendant,  Potter,  as  an  officer  of  said 
Union  Society,  who  had  ever,  thereafter,  retained  the  same, 
though  for  a  few  years  previous  to  the  alleged  trespass,  he 
was  not  an  officer  of  the  said  society.  It  appeared,  also,  that 
there  was  another  key,  kept  by  persons  living  nearer  to  said 
house,  which  had  been  mostly  used,  for  several  years  previ- 
ous. 

The  defendants  also  proved,  that  most,  if  not  all  of  the 
repairs  of  said  house,  and  alterations,  had  been  made  in  pur- 
suance of  votes  of  the  Union  Society,  and  by  subsequent 
contributions  of  individuals.  They  proved,  also,  that  the 
Union  Society  uniformly  held  their  society  meetings  in  said 
house,  and  that  preachers,  of  denominations  of  Christians 
other  than  Congregationalists,  bad,  on  three  or  four  occasions 
preached  there.  It  was  proved,  also,  that  the  said  meeting 
held  in  said  house,  by  said  Baker,  was  by  the  consent  and 
approbation  of  said  Barnes,  and  many  other  members  of  said 
Union  Society,  but  not  in  pursuance  of  any  vote  of  said  soci- 
ety. It  was,  also,  proved,  that  said  Union  Society  always 
claimed  to  be  the  legal  owners  of  said  house,  and  to  be  in 
possession  thereof,  according  to  their  constitution  and  by- 
laws. 

There  was  no  evidence  tending  to  show  that  any  person 
of  the  Universalist  order  had  ever  preached  in  said 
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FRAMKLiff,   prior  to  said  aUeged  trespaM,  or,  that  any  inatanoeof  preach- 
'i^^*     iog  in  B&icl  bouse,  by  a  dergyman  of  a  different  order  from 


Bakersfield  ^^^^  of  the  Coogregationalists,  prior  to  said  aUeged  treapttM, 
Cong.  Soc.  had  occurred  i^nst  the  will,  or,  without  the  eonaent  of  those 
fiaker\  Pot-  ^^  ^^e  Congregational  order.     The  evidence  tended  toshow^ 
^*        that,  at  the  meeting  rn  said  house,  on  the  Sabbath  next  pre- 
vious to  the  alleged  trespass,  the  defendant,  Potter,  gave 
notice  that  the  defendant,  Baker,  would  preach  in  said  house 
the  next  Sabbath,  and  that  this  was  at  once  forbidden  by  one 
of  the  congregation  present. 

Upon  the  forgoing  evidence,  the  defendants  contended, 

1.  That  the  Union  Society  were  the  legal  owners  of  said 
house  ;  tliat  they  had  the  legal  right  to  the  possession  thereof, 
and  by  construction  of  law,  were  in  possession  of  the  same. 

2.  That  the  only  interest  which  the  plaintiffs  had,  was 
that  of  a  cestui  que  trust ;  and  being  sueh,  they  could  not, 
as  a  society,  take  and  hold,  actual  possession  of  said  hoase, 
and  could  have  no  constructive  possession,  as  they  had  no 
legal  title  ;  and  could  not,  therefore,  maintain  this  action. 

3.  That  the  plaintiffs'  right,  in  said  house,  was  a  mere 
incorporeal  right,  for  an  infringement  of  which,  trespass  was 
not  the  proper  remedy,  but  case. 

4.  That  the  plaintiffs,  being  a  mere  cestui  que  trustf 
could  not  maintain  trespass  for  an  injury  to  the  freehold,  as 
against  the  defendants,  but  that  the  Union  Society,  or,  the 
trustee,  only,  could  maintain  the  action. 

5.  That,  from  the  evidence,  it  was  a  case  of  danmum 
absque  injuria^  merely,  for  which  no  recovery  coaU  be 
had. 

But  the  court  decided  against  the  defendants,  on  all  the 
positions  so  taken  by  them,  and  ordered  a  verdict  to  be  taken 
for  the  plaintiffs.  Verdict  and  judgment  accordingly.  To 
which  decision  of  the  court,  the  defendants  excepted. 

H.  R.  fy  J.  J.  Beardsley,  and  T.  CkUd,  Tor  defendants. 

By  the  records  and  deeds  in  evidence,  in  this  case,  it  ap- 
pears that  the  plaintiffs  are  not  the  legal  owners,  vested  with 
the  legal  title  to  the  house,  but  that  the  ''  Union  Society  " 
have  the  legal  title,  and  that  the  plaintiffs  are  but  the  oaeiia 
cestui  que  trust.  The  plaintiffs,  therefore,  cannot  maintain 
this  action. 
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U  The  "  Union  Society/'  having  the  legal  title,  are,  bj  Frahklin 
lan%  entitled  to  the  ponession,  and  are/in  law,  seized  of  the  '^^iS^^ 
pmperty.     Tkt  PtapU  ▼•  Runkdy  9  Johns.  R.  147.  Btkewfied 

S«  The  platntiib,  being  the  mere  oettui  qw  tru9tf  having  Cong.  Soe. 
no  legd  title  in  the  freehold,  cannot  maintain  trespass,    ^^e^^^^^^^  ^^^ 
Duke  of  Newcastle  v.  Clark,  2  Moore,  666  ;  1  Chitty's  PL        ter. 
6].    The  i^ntiffs,  as  a  corporation,  cannot  take  possession 
in  bet ;  and  an  occasional  occupation  of  the  house,  for  the 
piurpoeefl  of  worship,  by  some  of  the  individuals  composing 
the  society,  is  not  such  a  possession  in  the  corporation  as 
will  sustain  this  action.    8  Johns.  R.  363. 

For  any  injury  done  to  the  house,  the  trustee  roust  sue — 
which  is,  in  this  case,  the  "  Union  Society."  Suppose  a  per- 
fect stranger,  in  passing,  had  beat  down  the  door,  surely,  the 
trustee  must  sue  for  the  injury.  The  gist  of  the  action  is 
the  injury  to  the  house,  and  not  for  the  disturbance  of  any 
right ;  for  which  latter  act,  case,  and  not  trespass,  should 
have  been  brought. 

3.  If  the  plaintiffs  can  sustain  an  action,  it  is  case,  for  the 
interruption  or  disturbance  of  an  incorporeal  right,  and  not 
trespass  for  an  injury  to  the  freehold. 

4.  The  defendant,  Potter,  being  a  legal  proprietor  in  the 
house,  had  a  right  to  enter  peaceably  and  without  doing  any 
damage  to  the  house,  and  occupy  his  own  seat,  and  cannot 
be  sued  in  trespass  for  so  doing. 

J.  if  J.  G.  Smiik,  for  plaintiffs. 

In  relation  to  the  first  point  in  the  case,  urged  by  the 
counsel  for  the  defendants  in  the  court  below,  the  plaintiffs 
oontend-* 

!•  Tluit  the  ^'  Union  Society,"  having  been  legally  oigan* 
led,  for  the  purpose  of  building  a  meeting-house  exdueivelif 
far  the  uee  of  the  **  Religions  Congregational  Society  in 
Bakersfield,"  the  deed  of  land,  for  the  purpose  of  the  erec* 
tion  of  said  house,  to  "  William  Perkins  and  Comfort  Barnes, 
nMmben  of  the  Union  Society,  and  their  associates  in  said 
Society,"  was  a  trust  deed,  conveying  the  land  to  the  Union 
Society  in  trust  for  the  said  Congregational  Society,  for  the 
use  and  purpose  specified  in  the  constitution  or  compact  of 
said  Union  Society,  and  for  no  other  purpose. 

8.  That  when  the  said  meeting-house  was  built  and  dadi- 
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FaAVKLiif,   tatedj  aod  when  the  Rel^fious  CongfegmtioDal  Society  in 
1343^^    Bakertfirid  had  taken  posKstion,  the  purpofes  ot  the  tratt 
Bakcriiuij"  ®^^^  ^^^  flatifffied ;  and  the  Union  Society,  having  no  rigU 
Cong.  8oe.  to  the  poMPenion,  ooold  not  be  cooaidered  conttnictiTely  in 
Bftker*^  Pot-  po«semon.    There  is  no  provision  or  stipubtion  in  the  con* 
t»-        ftitution  or  by-laws  of  the  Union  Society,  by  which  it  can  be 
inlerred  that  it  was  its  pnrpoee  or  intention  to  exercise  any 
contrd  over  the  house  after  it  was  finished.    The  Union  So* 
ctety,  after  the  possession  of  the  house  by  the  Congregational 
Society,  oouM  not  maintain  either  ejectment  or  trespass 
against  the  plaintiffs,  or  any  person  occupying  the  house 
trader  them,  any  more  than  a  landlord  could  against  his  ten- 
ant during  the  term  of  the  lease,  or  the  grantor  against  the 
grantee,  who  had  taken  possession  under  his  deed. 

It  appears,  by  the  by-fows  of  the  Union  Society,  adopted 
on  the  14th  of  September,  1828,  that  none  but  pew-holders 
could  be  members  of  said  society  after  the  house  was  built ; 
— ^that,  on  the  1 5th  day  of  November,  1890,  said  society 
appointed  Oalvin  Ewins  an  agent  to  deed  pews,  who,  on  the 
4th  of  January,  1833,  and  after  the  plaintiffs  were  in  posses- 
sion, deeded  said  pews,  as  by  deeds  referred  to  in  the  case  ; 
that  the  habendum  ei  ienendufn,  in  each  deed,  was  as  fol- 
lows, to  wit :  **  To  have  and  to  hold  the  aforesaid  pews,  with 
all  the  privil^ies  and  appurtenances  thereunto  belonging, 
unto  the  said  A.  B.,  his  heirs  and  assigns,  for  the  use  and 
purposes  expressed  and  stipulated  in  the  constitution  and 
by-laws  of  said  society,  made  and  adopted,  in  relation  to  the 
building  of  said  meeting-house,  and  the  use  to  which  the 
same  is  appropriated,  and  for  no  other  use  and  purpose 
whatsoever.''  Hence  it  appears  that  all  who  took  deeds  of 
pews  in  said  house,  and  who  alone  were  members  of  the 
Union  Society,  held  whatever  interest  they  had  in  said  house 
in  subjection  to  the  right  of' the  plaintiffs,  which  was  a  right 
to  the  absolute  and  exclusive  use  of  said  house  for  M  the 
purposes  for  which  it  was  buik,  so  long  as  the  Religious 
Congregational  Society  in  Bakersfieid  had  a  corporate 
existence.  If  the  taking  of  deeds,  as  above  mentioned,  by 
all  the  individuals  who  constituted  the  Union  Society,  was 
not  ipeo  facto  a  surrender  of  the  legal  estate  to  the  Congre- 
gational Society,  it  is,  clearly,  a  case  where  the  law  wiH 
pneume  a  surrender  to  have  been  made. 
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Tbic  case  comes   within    the   principles   laid  down   in    FaAnLiir, 
S  Leigh's  N.  P.  851-^^,  «  That  when  the  purposes  of  the     "^^SS^' 
trust  estate  have  been  satisfied,  or  when  the  beneficial  oeew-  "^^J^^^Z^ 
paKan  by  the  possessor  induces  a  supposition  that  a  conTey^   Coaff.Soe. 
ance  of  the  legal  title  has  been  made,  or  when  the  trust  is  a  Btke/&  Poi- 
plaio  one,  and  a  court  of  equity  would  compel  the  trustees        ^'^ 
to  make  a  conveyance,  a  surrender  by  the  trustees  will  be 
presumed,  thereby  clothing  the  cestui  que  truei  with  the 
legal  title,  and  enaUing  him  to  recover,  even  in  an  action  of 
ejectment.    This  doctrine  is  fully  sustained  by  the  following 
cases :    Heriderean  v.  Siaple,  2  T.   R.  684 ;  Sybum  v. 
5lade,  4  T.  R.  682;  Grahamy.  Sccit,  11  East,  478;  Bfh 
ran  v.  Dearbcm,  8  East,  248 ;  Jackeon  v.  Maiedarf,  1 1 
Johns.  R.  91. 

All  the  members  of  the  Congr^ational  Society  became 
members  of  the  Union  Society,  and  it  appears,  by  the  terms 
of  the  compact  of  said  society,  that  the  house  was  to  be  built 
exdueivdy  far  the  uee  of  the  plaintiffs.  The  title  to  the 
land  had  been  secured,  the  house  had  been  completed,  and 
farmMy  dedicated,  and  the  plaintiffs  were  in  full  and  peace- 
able possession.  There  were  no  further  acts  in  relation  to 
the  house  contemplated  by.  the  Union  Society;  there  was 
notbii^  further  for  them  to  do.  Hence  we  say  that  the  trust 
estate  was  satisfied,  when  the  plaintiffs  took  possession  of  the 
kouse«*4o  much  so,  that  a  court  of  equity  will  compel  a 
conveyance  of  the  legal  estate. 

When  a  trust  of  land  is  wholly  nominal,  as  in  this  case, 
the  trust  becomes  executed  in  the  cestui  que  tr%uty  who  may 
maintain  ejectment  in  his  own  name,  without  any  previous 
conveyance  from  the  trustee.  21  Wend.  147.  That  the 
trust,  in  this  case,  was  merely  nominal,  appears  from  the  fact 
that  the  house  was  built  for  parochial  purposes  only,  and 
exclusively  for  the  use  of  the  plaintiffs,  and  never  could  be 
rightfully  used  for  any  other  purpose,  or  used  at  all  by  any 
other  person  or  persons. 

In  relation  to  the  second  point  urged  by  defendant,  the 
plaintiffs  contend : 

1.  That  the  Congregational  Society,  having  been  duly  and 
legally  organized  prior  to  the  organization  of  the  Union  Soci- 
ety, and  to  the  execution  of  the  deed  of  the  premises,  was  a 
body  corporate  and  politic,  and  could  take,  and  bold,  land 
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FRAiixLiir,    and  maintain  trespass  for  any  injury  done  to  the  posse$ium. 
'^^iSS?*         If,  in  this  case,  the  legal  title  has  not,  in  /<u^,  or  by  legfd 
Bakenfield  "jP'WUfiip/wm,  been  surrendered  by  the  Union  Society,  and 
Cong.  Soc.   if  the  Congregational  Society  be  regarded  as  a  cestui  que 
fitker*&  Pot-  ^^'tftf^y  Still,  being  in  possession,  this  action  can  be  maintained 
^^*        against  the  defendants,  they  being  strai^rs.    1  Chit.  P.  62. 
It  appears  from  the  case  that  the  plaintiffs,  from  the  time 
of  the  dedication,  in  1830,  to  the  time  that  the  trespass  was 
committed,  had  been  in  the  cu^ual  possession  of  the  house  ■ 
all  the  possession  that  the  subject  was  susceptible  of.     This 
possession  was  sufficient  to  enable  the  plaintiffs  to  maintain 
trespass  against  strangers.     8  J.  R.  366-7  ;  Oreen  t.  Cody 
and  others  J  9  Wend.  414.    If,  however,  it  be  true,  as  the  de- 
fendants contend,  that  the  Congregational  Society  cannot,  as 
suchf  have  actual  possession,  still,  having  the  right  of  posses- 
sion, the  society  were  construdivdy  in  possession  ;  and  such 
a  possession  is  sufficient  to  maintain  trespass.    8  Johns.  R. 
366-7  ;  2  Leigh's  N.  P.  1438 ;  9  Conn.  216 ;  7  do.  232  ; 
10  do.  225;   11  do.  260. 

In  England  the  possession  of  the  church  is  in  the  parson, 
and  he  can  maintain  trespass  against  any  person  for  preach- 
ing in  his  church,  without  his  permission.  1  Leigh's  N.  P. 
1441  ;  12  Mod.  420-33.  In  this  country,  the  possession  of 
the  meeting-house  is  in  the  congregation,  1  Swift's  Dig.  512, 
unless  there  is  a  statute  provision,  as  in  the  state  of  New 
York,  where  the  possession  is  in  trustees.  9  Wend.  414  ; 
8  J.  R.  366-7.  Whoever  has  the  possession,  actual  or  con- 
structive, can  maintain  trespass.  In  Massachusetts  it  is  well 
settled,  that  incorporated  parishes  can,  as  such,  have  the 
possession  and  maintain  trespass  for  ^ny  unlawful  entry  into 
a  meeting-house.  Inhabitants  of  Medford  v.  Pratt,  4 
Pick.  222. 

In  relation  to  the  third  point,  it  is  contended  by  the  plain- 
tiffs that,  having,  not  only  the  adual  possession  of  the  house 
in  question,  but,  by  the  terms  of  the  compact  of  the  Union 
Society,  the  right  of  possession,  their  interest  in  the  house 
cannot  be  regarded  as  an  incorporeal  right. 

Their  right  was  an  absolute,  unconditional  right  to  the 
actual  and  exclusive  possession  for  parochial  purposes,  and 
no  noore  partakes  of  the  character  of  an  incorporeal  right, 
than  does  that  of  a  tenant  in  actual  possession  of  land  by 
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virtue  of  a  durable  lease.  Sw.  Dig.  104.  But  suppose  it  Fbarkuv, 
be  true  that  the  right  of  the  plaintiffs  is  incorparealy  still,  it  ^^43?^* 
is  contended  that  trespass  will  lie  for  the  infringement  of  it.  B^kertfield 
8  Johns.  R.  366-7  ;  Cro.  Car.  201,  486  ;  Dalton,  115.  Cong.Soe. 

In  answer  to  the  fourth  point,  it  is  contended,  that  the  de«Baker*&  Fot- 
fendants  were  strangers  to  the  title.  They  entered  without  ^^' 
permission,  either  express  or  implied,  from  either  the  plain- 
tifls  or  the  Union  Society.  But  if  the  defendants  had  show- 
ed a  license  from  the  Union  Society,  it  would  not  have  avail- 
ed them,  even  on  the  supposition  that  the  legal  title  had  never 
been  surrendered,  for  that  society  had  no  right  to  do  any 
act  that  would  have  infringed  or  impaired  the  right  of  the  plain- 
tiffs in  the  free,  absolute,  and  uninterrupted  use  of  said  house. 

The  damage  done  in  this  case  was  to  the  possession — and 
Uie  Union  Society  having  neither  the  actual  nor  construe- 
Hve  possession,  could  not  maintain  any  action  for  injuries 
done  to  the  possession.  Hence,  if  the  plaintiffs  cannot 
maintain  this  action,  the  defendants  or  any  other  intruders 
may,  at  any  time,  and  for  any  purpose,  enter  the  house  with 
impunity.  It  is  contended,  that  any  occasional  use  of  the 
house  by  the  Union  Society,  for  the  purpose  of  holding 
meetings,  must  be  presumed  to  have  been  by  the  permission 
of  the  plaintiffs,  as  there  is  no  provision  in  the  constitution 
or  by-laws  of  said  society  by  which  any  right  to  hold  society 
meetings  in  said  house  is  reserved  or  secured.  Such  occa- 
wmml  use  would  not  affect  the  exclusive  character  of  the 
plaintiffs'  possession. 

As  to  the  5th  point,  the  following  familiar  principle  of  law 
is  applicable : — "  A  mere  entry  on  land  without  lawful  right 

*  is  a  trespass,  though  no  actual  damage  be  done,  for  the 

*  law  will  presume  damage ;  and  an  entry  into  a  house, 
'  though  the  door  be  open,  if  there  be  no  consent  of  the 
'  owner."     3  Bl.  Com.  209-10 ;  Swift's  Dig.  514. 

Thus  far  the  case  has  been  examined  on  the  part  of  the 
plaintiffs,  as  if  this  was  a  trust  estate.  But  is  it  a  trust 
estate  ?  It  appears  by  the  terms  of  the  compact  of  the 
Union  Society  that  the  house  was  built  exclusively  for  the 
use  of  the  pbuntiffs.  Hence,  the  house,  or  at  least,  the  use 
qf  the  house  must  be  regarded  as  a  donation  from  the 
Union  Society  to  the  plaintiffs.  It  could  not  be  a  trust 
estate,  for  no  other  person  or  body  could  receive  the  benefit 
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FiiAHXLiif,   of  the  donation.     First  Parish  in  Sutton  v.  ColSy  3  Pick. 

Bftk  nfieid       ^^^  building  of  the  house  by  the  Union  Society  exclusively 
Cong.  8oc.  for  the  use  of  the  Congregational  Society,  must  be  regarded 
BAker\  Pot*  >"  ^  dedication  of  the  house  to  the  plaintiffs ;  and  being 
^^'        such,  the  plaintiffs  can  hold  it,  even  against  the  Union  Soci- 
ety.    3  Kent's  Com.  450 ;  Town  of  Pawlet  v.  Clark,  9 
Cranch,  292 ;  Town  of  Chatham  y.  Brainerd  and  others, 
11  Conn.  R.  60. 

If  the  fee  of  the  land  is  still  to  be  regarded  as  in  the 
Union  Society,  the  plaintiffs,  having  the  right  to  the  use  of 
the  house,  can  maintain  trespass.     1  Pick.  224  ;  4  Mass.  266. 

The  opinion  of  the  court  was  delivered  by 
/        Williams,  Ch.  J. — This  is  an  action  of  trespass,  quare 
dausumf regit,  for  breaking  and  entering  a  certain  meeting- 
I    house  in  Bakersfield.     To  maintain  this  action,  it  is  neces- 
sary that  the  plaintiffs  should  have,  either  the  exclusive  pos- 
session of  the  locus  in  quo,  or,  be  the  owner  thereof,  and 
»no  adverse  possession  in^any   other  person ;    and  this  will 
lead  to  the  enquiry, — ^in  whom  was  the  fee  of  the  place,  &c., 
at  the  time  of  the  alleged  trespass  ?  or,  in  whom  was  the  fee, 
and,  in  whom  was  the  possession  ?     The  plaintiffs  arc  an  or- 
ganized society,  or  body  corporate  ;  and  there  is,  also,  an- 
other organized  society,  or  body  corporate,  in  the  same  town, 
by  the  name  of  the  Union  Society,  who  claim  to  be  the  own- 
ers of  the  meeting-house  in  question. 

From  an  examination  of  all  the  papers  in  the  case,  it  is 
evident,  that  the  fee  of  the  land,  on  which  the  meeting-house 
stands,  as  well  as  of  the  meeting-house,  is  in  the  association, 
formed  under  our  statute,  called  the  Union  Society.  In 
England,  the  soil  and  freehold  of  the  church,  is  in  the  parson, 
who  is  a  sole  corporation.  In  this  country,  it  depends  on 
the  contract  and  agreement  which  may  be  made  when  the 
church  is  built.  Where  parishes  are  incorporated,  and 
churches  are  built  for  them,  the  fee  is  usually  in  them,  as  it 
commonly  is,  or  was,  in  Massachusetts  and  Connecticut ;  and 
.this  must  be  the  meaning  of  Ch.  J.  Swift,  in  his  digest,  where 
he  says,  the  fee  is  in  the  congregation.  The  congregation,  as 
such,  are  not  capable  of  taking  a  fee.  As  many  of  our  meet- 
ing-houses are  now  built,  the  fee  may  be  in  one  corporation, 
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while  the  lise,  snd  eojoymeot,  may  belong  to  another,    tn   FnAHCLiir, 
mich  caBes,  those,  for  whose  benefit  they  are  erected,  and    '^^iS^?* 
who  are  entitled  to  the  nse,  and  enjoyment  of  the  same,  can-   ^  ,^  a  ,.. 
not  be  disturbed,  or  interrupted  therein,  without  haying  an   Cong.  £oc. 
appropriate  remedy.  Baker "a.  Pot- 

By  the  articles  of  iLssociation,  and  by  the  s(bbscription)  ^r. 
under  which  the  n^eeting-house  in  question  was  built,  the 
several  pew*holders,  from  time  to  time,  were  the  owners  of 
the  fee,  and  might  be  composed  of  different  members  from 
those  which  composed  the, other  association,  who,  also,  hare 
m  corporate  existence^  called  the  Religious  Congregational 
Society.  The  Union  Society,  being  the  owners  of  the  free» 
hold,  can,  alone,  maintain  an  action  of  trespass,  quoft  dau* 
9Ufn  fregit^  against  any  one,  for  breaking  and  entering  the 
meetinghouse,  unless  they  have  given  to  the  latter  society, 
die  exclusive  possession  of  the  same.  This  they  have  not 
done,  nor  consistently  with  their  articles  of  association,  or 
by-laws,  could  they  do.  The  several  pew-holders  had  a  right 
to  their  pews  and  seats  in  the  house,  of  which  they  could  not 
be  divested,  except  by  their  own  consent.  The  Religious 
Congregational  Society  are  entitled  to  the  use  and  enjoy- 
ment of  the  house  for  all  religious  purposes,  for  performing 
divine  service,  for  prayer,  for  praise,  for  speaking  and  hear- 
ing the  word  of  God,  according  to  the  usages  and  ciistoms  of 
a  Congregational  society ;  and  if  they  are  disturbed  or  inter- 
rupted therein,  they  have  a  remedy,  but  not  by  an  action  of 
trespass,  quare  clav^aumf regit.  That  the  flight  to  the  use 
of  a  house  for  such,  or  similar  purposes,  wiH  not  enable  them 
to  maintain  such  an  action,  was  fully  recognized  and  estab- 
lished, in  the  case  of  JuRlford  v.  Godfrey,  I  Pick.  9\.  That 
the  owner  of  a. pew,  cannot  maintain  such  an  action  as  this, 
was  said  by  Buller,  J.,  in  the  case  of  iS!PocAst;.&oolA,l  Term. 
428,  and  also,  by  Abbot,  Ch.  J.,  in  the  case  of  Mainwairing 
V.  CfilB$y  5  Barn.  U  Aid.  5IS6,  although,  it  might,  in  som^ 
cases,  be  maintained  in  Massachusetts,  where  their  statutes 
declare  pews  to  be  real  estate. 

The  plaintiffs,  however,  contend  that  they  are  the  ceetm 
que  use,  and  as  such,  are  the  owners,  or  occupiers  of  the 
house,  and,  that  the  court  m^ht  direct  the  jory  to  presume  a 
grant.  The  Religious  Congregational  Society,  however,  had 
not  such  a  use,  as  would  be  executed  by  the  statute  of  Henry 
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VIII,  and  the  possesBion  trantferfed  to  the  ase,  if,  in  any  case, 
a  corporation  could  be  so  seised  of  an  estate  in  trust ;  nor 
could  the  court  direct  the  jury  to  presume  a  grant,  as  the 
very  object  of  the  association  of  the  Union  Society,  was,  to 
secure  to  the  several  pew-owners  their  right  and  interest 
therein,  and  which  would  be  defeated,  if  such  a  grant  could 
be  either  made,  or  presumed.  Neither  did  the  dedication  of 
the  house  make  any  alteration,  either  in  the  ownership,  or 
possession,  or  change  any  of  the  rights,  before  existing  there- 
in. It  recognized  the  right  of  the  plaintiffs  therein,  but  did 
not  give  them  such  an  occi^ncy,  or  possesm  pedis,  as  is 
always  required  and  implied  in  the  occupancy  of  real  estate, 
to  enable  the  possessor  to  maintain  an  action  of  trespass* 

From  the  views  already  expressed,  it  appears  that  some  ct 
the  requests  of  the  defendants,  to  the  county  court,  to  chaige 
the  jury,  should  have  been  answered  in  their  favor ;  and  the 
direction  should  have  been,  that  the  plaintiffs  could  not  main- 
tain this  action. 

The  judgment  of  the  county  court  is  reversed. 


Lawrence  Russell  v.  Urial  D.  Fillmore. 

Neither  a  mortgage  nor  pledge  of,  nor  a  lien  upon,  penonal  property  eaD 
be  ayaUable  agaiBst  subieqiient  attachmento,  without  a  ohange  of  poe- 
session. 

An  interest  created  by  a  pledge  of  personal  property  may  be  assigned. 

Trover  for  part  of  a  mow  of  wheat.  Plea,  not  guilty,  and 
trial  by  jury. 

On  the  trial  in  the  county  court  it  appeared  that,  on  the 
7th  of  January,  1841,  the  defendant  took  the  wheat  in  ques- 
tion, as  an  officer,  by  virtue  of  a  legal  process  against  one 
Darius  Heflon, — ^that  said  wheat  was  grown  by  said  Hefloa 
upon  the  farm  of  one  Cynthia  Russell,  under  a  contract  be- 
tween them,  that  Heflon  should  carry  on  said  farm  for  one 
year  from  the  spring  of  1840,  and  have  half  the  crops  rais- 
ed thereon, — that  Heflon  lived  in  one  house  on  said  farm 
and  the  said  Cynthia  in  another, — ^that,  previous  to  the  SSd 
of  August,  1840,  the  plaintiff  became  bail,  on  an  appeal  for 
said  Heflon,  in  consequence  of  which  he  became  fixed  with 
a  liability  for  about  $^0,  which  he  subsequently  paid, — ^that 
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the  Mid  CynthUt  came  into.an  eagiigeiiMii4.to  iadeoinify  the 
plaintiff  on  acoomt  of  wid  liatMlity, — Chat,  io  coDnderation 
thereof,  Hefloo,  on  the  said  23d  of  August,  executed  a  writ- " 
iogto  said  Cynthia,  tbefein  declaring  that  he  turned  out 
and  delivered  to  her  the  lialf  of  the  crops  then  growing  on 
said  farm,  belonging  to  him,  to  be  taken  and  kept  by  her  as 
security  against  said  liability  to  the  plaintiff-^reiwrnng  to  him- 
self a  right  to  thresh  out  four  bushels  of  said  giain  for  bis 
own  ttse,^ — and  that  said  wheat  was  by  the  said  Heflon  bar- 
vested  and  put  into  the  barn  of  the  said  Cynthia. 

It  also  appeared  that,  soon  after  receiving  said  writing  from 
Heflon,  the  said  Cynthia  intermarried  with  one  Daniel  Her^ 
rick,  who,  thereafter,  lived  with  her  on  said  iarmi( — ^ihat  di& 
ficulties  arising  between  Herrick  and  wife,  and  Heflon,  up- 
on mutual  claims  connected  with  the  occupancy  and  car- 
rying on  of  said  farm,  by  Heflon,  the  matters  were  8ub> 
mitted  to  arbitrators,  who  awarded  the  payment  of  a  cer- 
tain sum  to  Heflon  and  that  he  should  be  allowed  to  remain 
in  the  house  occupied  by  him  upon  the  farm,  liiitil  April, 
1841,  and  have  his  firewood, — and  that  he  did  so  remain; 
bat  whether  he  did  any  thing  further  in  pursuance  of  said 
contract  relative  to  carrying  on  the  farm  did  not  appear. 

It  further  appeared  that,  on  the  1 4th  of  December,  1840, 
Herrick  executed  a  writing  to  the  plaintiff*,  whereby,  in  con- 
sidemtion  that  the  plaintiff^  discharged  the  indemnity  so  given 
him  by  said  Cynthia,  he,  Herrick,  assigned  to  the  plaintiff 
all  his  right  to  said  crops  in  virtue  of  said  writing  executed 
to  the  said  Cynthia  by  Heflon — of  which  assignment  it  did 
not  appear  that  Heflon  had  any  notice. 

It  further  appeared  that  the  defendant  sold  said  wheat 
upon  execution,  after  advertising  the  sanse  but  thirteen  days. 

The  defendant  thereupon  requested  the  court  to  charge 
the  jury  that  the  turning  out  and  delivery,  as  security,  by 
Heflon  to  Cynthia  Russell  did  not  anthorixe  her  to  assign  her 
interest  in  the  property  to  any  other  person,  and,  consequent- 
ly, the  assignment  by  Herrick  to  the  plaintiff  was  void,  and 
conveyed  to  the  plaintifi*  no  interest  in  the  wheat,  and  there- 
fore he  coukl  not  sustain  the  suit.  But  the  court  chaiged 
the  jury  that  the  assignment  from  Herrick  to  the  plaintiff 
did  convey  an  interest  to  him,  so  that  he  oould  sustain  the 
action. 
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rKAifKLiv,       The  de£Midant<  dia  requested  the  court  to  charge  the 
1^848?^    jury  that  if  they  believed  the  facts  above  steted,  the  defend- 


Rotaell     ^"^  ^^  entitled  to  recover  on  the  ground  that  the  turning 
9.         out  of  the  wheat  from  Heflon  was  fraudident  in  law,  as 
^'    against  creditors,  as  there  had  been  no  change  of  possessaon. 
But  the  court  declined  so  to  chaige  the  jury. 

The  defendant  further  requested  the  court  to  chaige  the 
jury  that,  as  Heion  still  owned  an  undivided  share  of  the 
wheat,  to  wit,  four  bushels,  the  officer  had  a  right  to  take 
the  whdle  into  his  possession ;  and  that  the  plaintiff  could 
not,  therefore,  recover  in  this  action.  But  the  court  refused 
so  to  charge,  but  instructed  the  jury  to  deduct  the  four 
bushels  which  Heflon  had  the  right  to  thresh  for  his  own 
use. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  de- 
fendant excepted. 

iV.  L.  fVhUtemore,  Paddock  and  Peake,  for  defendant 

The  bill  of  sale  from  Heflon  to  Cynthia  Russell  was  not 
assignable,  without  the  consent  of  Heflon.  It  was  not  a  se- 
curity for  a  debt,  and  Herrick's  assignment  could  not  create 
any  interest  in  the  pkihfiff,  or  any  other  person,  until  Her- 
rick  had  been  damnified.  This  had  not  happened  at  the 
time  of  the  assignment,  nor  at  the  commencement  of  this 
suit,  e  Kent,  64 US;  4  Kent,  138.  The  property  was 
pledged,  and  possession  was  essential  to  the  lien.  2  Kent^ 
687.  ^. 

The  plaintiff  cannot  object  to  the  defect  in  the  notice  giv- 
en by  the  officer  on  the  sale  of  the  property,  as  no  person 
hot  the  party  to  the  execution  could  take  advantage  of  this 
irregularity.    Barma  v.  Barnes,  6  Vt.  R.  394. 

Heflon  sowed,  and  raised  the  grain  on  shares,  and  har- 
vested it,  put  it  into  the  barn  of  which  he  had  a  lease,  and 
eonsequently  the  exclusive  possession ;  nor  does  it  appear 
that  any  other  person  ever  had  the  possession  of  the  proper- 
ty. While  it  was  thus  situated  it  was  attached  by  the  cre- 
ditor of  Heflon. 

Neither  the  plaintiff  nor  Herrick,  nor  any  other  person  for 
tfiem,  had  taken  possession  of  the  wheat.  It  remained  where 
it  had  been,  after  it  was  harvested.  Under  these  circum- 
stances the  sale  was  fraudulent,  and  the  property  was  liable 
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to  be  attached  by  Hefloo's  creditors.    Bacrflee  ▼.  Eobin,  8 
Vt  R.  181 ;    Weeks  y.  Wead,  2  Aik.  R.  64.     Where  per-    '^^[SSJ'' 
sonal  property  ib  mortgaged,  the  poisewion  ma«t  accompany      i^^^^^ 
and  follow  the  sale  or  it  will  be  void  against  creditors.  ,  v. 

The  arbitration  cannot  affect  Heflon's  possession,  as  that  '  ^^' 
subject  was  not  submitted  to  the  arbitrators.  If  they  had  de- 
cided that  he  should  give  up  the  possession,  he  would  not 
have  been  bound  to  obey,  because  that  question  was  not  sub- 
mitted to  them.  Nor  does  it  appear  that  he  surrendered  the 
possession,  but  he  remained  on  the  farm  as  usual. 

L.  R  PeUan  and  S.  S,  Br&wn^  for  plaintiff. 

The  defendant  has  raibed  three  questions  in  this  case. 

I.  That  the  transfer  of  the  property  in  question  from  Her- 
rick  to  the  plaintiff  did  not  convey  such  a  tide  to  the  plain- 
tiff as  would  enable  him  to  maintain  this  action. 

The  interest  might  be  transferred,  subject  to  the  rights  of 
Heflon.  Allen  v.  EdgertaUy  3  Vt.  R.  442;  3  Kent's  Com. 
579,  and  cases  there  cited  ;  Montague  on  Lien,  84. 

Had  the  property  been  pledged  for  money,  and  the  money 
not  paid  at  the  time  specified,  Herrick  could  have  sold  the 
property,  Montague  on  Lien,  842.  This  pledge  stands  on  a 
similar  footing.  If  Herrick  had  paid  the  money,  he  could 
have  sold  the  property  and  indemnified  himself  out  of  the 
sales.  He  could,  therefore,  transfer  his  lien  in  discharge  of 
his  liability. 

Though  the  property  was  turned  out  to  Cynthia  Russell, 
who  was  back  bail,  yet  the  plaintiff  had  an  equitable  lien  up- 
on it,  and  had  she  been  insolvent  the  court  of  chancery  would 
have  enforced  that  lien  and  ordered  an  assignment  of  the 
property  to  the  plaintiff.  Herrick  could  well  do  what  the 
court  of  equity  would  order  done. 

II.  The  defendant  contends  that  the  transfer  was  a  fraud 
in  law  against  creditors,  as  there  was  no  change  of  po»- 
session. 

The  contract  to  carry  on  the  farm  upon  shares,  gave 
Heflon  no  right  to  the  possession  of  the  buildings ;  and  his 
right  to  the  barn  would  only  be  implied  from  the  necessity 
of  using  it  to  secure  the  crops.  Suppose  he  had  sold  hii 
share  of  the  crops,  and  the  purchaser  bad  taken  them  away 
as  fast  as  they  were  cut,  and  he  had  put  only  Cynthia  Russell's 
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part  into  the  barn,  could  Hefion,  in  that  case,  be  said  to  be 
in  poaseraion  of  the  barn  ?  Heflon  conveyed  his  share  of  the 
'  crops  to  C.  Russell,  and  when  in  the  barn,  the  whole  be- 
longed to  her,  and  she  must  be  taken  to  be  in  possession. 
It  does  not  appear  from  the  case  that  Heflon  owned  any 
thing,^  either  in,  or  about,  the  barn,  or  had  any  right  there, 
except  a  right  to  thresh  out  four  bushels  of  wheat ;  and  this 
could  not  give  hiro  possession  of  the  barn. 

The  agreement  to  carry  on  the  farm  on  shares,  made 
between  the  said  Cynthia  and  Heflon,  was  terminated  by  the 
arbitration,  which  was  before  the  attachment ;  and  if  Hef- 
lon ever  had  any  possession,  it  had  been  ended  by  the  arbi- 
tration, and  Herrick  was  in  possession  of  the  property 
before  it  was  attached  by  the  oflicer. 

In  order  to  take  advantage  of  a  fraud  in  law,  the  ofiicer 
must  show  his  proceedings  to  have  been  legal ;  and  this  the 
defendant  has  not  done,  as  he  advertised  the  property  only 
thirteen  days. 

III.  The  defendant  contends  that  Heflon  owned  an  undi- 
vided share  of  the  wheat,  and  that  the  ofiicer  had  a  right  to 
take  the  whole  into  his  possession.  The  right  that  Heflon 
reserved  to  himself  to  thresh  out  four  bushels  of  wheat  did 
not  make  him  and  Cynthia  Russell  tenants  in  common.  He 
turned  out  the  whole,  and  his  reservation  did  not  vest  any 
thing  in  him,  unless  he  chose  to  exercise  the  right  of  thresh- 
ing out  the  four  bushels.  If  he  did  not,  Cynthia  Russell 
could  hold  the  whole,  and  the  creditors  could  not  take  it 
without  paying  ofi*  her  lien,  and  then  they  could  take  the 
whole.  If  the  officer  took  only  the  interest  of  Heflon,  he 
took  merely  the  right  to  thresh  out  four  bushels  of  the  wheat. 
The  officer  proceeded  to  sell  the  whole,  and  this  made  him 
a  trespasser,  even  though  Heflon  might  have  been  a  tenant 
in  common,  and  the  officer  had  a  right  to  remove  the 
whole. 

The  case  shows  that  Heflon  had  transferred  all  the  grain 
growing  on  the  farm,  reserving  only  this  right  to  four  bush- 
els, and  the  defendant  did  not  show  that  Heflon  had  any 
other  grain.  This  four  bushels  was,  then,  exempt  from  at- 
tachment by  the  statute,  and  the  officer  was  a  trespasser,  as 
to  Heflon^  in  taking  it. 
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The  opinion  of  the  court  was  delivered  by 

Redtield,  J. — In  the  present  case  it  is  not  necessary  to 
go  into  any  nice  learning  in  order  to  determine  whether  the* 
contract  between  Heflon  and  Cynthia  Russell,  by  which  the 
plainti£f  claims  title  to  the  property  sued  for,  was  a  pledge 
or  pawn,  a  mortgage,  or  a  mere  lien,  as,  in  either  case,  the 
decision  of  the  questions  involved  must  be  the  same. 

1.  The  question  of  possession.  If  it  appear  by  the  case, 
that  the  possession,  in  fact,  remained  in  Heflon  until  the 
attachment  by  the  defendant,  it  must  be  fatal  to  the  case  in 
either  view.  As  a  pledge  merely,  it  could  not  be  created 
without  a  change  of  possession,  and  would  be  lost  by  a  sur- 
render of  the  thing  to  the  pledgor.  The  same  is  the  law  in 
regard  to  a  lien,  whether  created  by  the  usage  of  trade,  by 
custom,  or  by  express  contract.  A  mortgage  might  exist 
between  the  parties,  without  any  change  of  possession,  as, 
hi  such  case,  the  general  property  is  transferred  to  the  mort- 
gagee ;  but,  without  a  substantial  and  continued  change  of 
possession,  it  would  be  unavailing,  as  against  creditors.  It 
does  not  appear  in  this  case,  that  the  possession  continued 
in  the  debtor,  Heflon,  and  this  court  cannot  presume  it. 
Every  presumption  is  in  favor  of  the  proceedings  in  the 
court  below.  Here,  as  every  where,  we  presume  omnia  rite 
acta,  until  the  contrary  is  made  to  appear.  It  would  seem 
probable,  from  the  case,  that  the  debtor  either  never  had  the 
possession  of  the  property,  or  parted  with  it  long  before  the 
attachment. 

2.  The  right  of  Cynthia  Russell  and  her  husband  to  assign. 
If  this  be  a  pledge  or  mortgage,  by  every  rule  of  law,  it  is 
assignable.  2  Kent's  Com.  579.  And  if  it  be  but  a  mere 
lien,  although  that  right  will  not  pass  by  a  general  pledge,  as 
was  held  in  Baubigny  v.  Duval,  5  Term  R.  604-5,  New- 
ton V.  Thornton,  6  East,  17,  and  many  subsequent  cases, 
yet  the  mere  transfer  of  the  right  of  lien,  as  was  done  in 
the  present  case,  is  good.  2  Kent's  Com.  639;  Urqih 
hart  V.  M'h)er,  4  Johns.  R.  103.  In  the  latter  case  the 
rule  is  thus  laid  down  by  Kent,  Ch.  J.  "  Though  a  factor 
cannot  pledge  the  goods  of  his  principal,  as  -his  own,  yet 
he  may  deliver  them  to  a  third  person,  as  security,  with  no- 
Uce  of  his  Uen,  and  as  his  agent  to  keep  the  possession  for 
him,  in  order  to  preserve  that  lien."    The  rule  is  laid  down 
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Faasklih,   substaotially  the  same  in  the  last  edition  of  the  commenta- 
ISiSL^*    ries  of  the  same  learned  judge.    This  is,  now,  doubtless 
the  well  settled  law,  upon  this  subject.  M '  CambtB  ▼.  Da- 
vieSf  7  East,  6.    The  rule  seems  to  have  been  built  upon 
the  suggestions  of  Lord  EUenborough  in  this  latter  case. 

But  if  it  were  necessary  to  discuss  the  point,  it  is  obyious, 
that  the  present  case  is  not  that  of  lien,  strictly  and  techni- 
cally speaking,  which  is  a  security  for  some  labor  done  or 
expense  incurred  in  regard  to  the  very  thing,  in  which  the 
li^i  exiete.  This  is  more  properly  a  pledge,  it  being  found- 
ed on  the  words  "  turn  out  and  deliver."  If  a  mortgage 
were  intended,  we  should  expect  to  find  the  parties  using 
terms  more  indicative  of  an  intention  to  transfer  the  general 
property.  Chancellor  Kent,  9  Com.  577,  and  Mr.  Justice 
Story,  on  Bailments,  197,  say,  a  pledge,  or  pawn,  '<  is  a 
bailment  of  personal  property,  as  security  for  some  debt,  or 
engagement,^*  That  is  the  present  case,  and  the  assign-' 
roent  is  to  the  one  in  equity  entitled  to  the  benefit  of  the 
security,  and  who  might,  in  a  court  of  equity,  have  com- 
pelled such  assignment 

The  license  given  Heflon  to  use  four  bushels  of  the  wheat 
did  not  make  him  a  tenant  in  common  of  the  mass. 

Judgment  affirmed. 


Roger  Birnet  v.  Mart  Bii^vet. 

A  conveyance  by  a  lessor,  to  one  of  two  joint  tenants,  under  a  lease  re- 
serving rent,  of  all  bis  title  and  interest  in  tbe  premises,  does  not  give 
the  grantee  a  right  to  maintain  ejectment  against  hie  co-tenant  for  non- 
payment of  tbe  rent  accrned  to  bis  grantor. 

Ejectment  for  a  tract  of  land  in  Highgate.  Plea  not 
guilty,  and  trial  by  the  court.  It  appeared  on  the  trial  that,  on 
the  I6th  of  March,  1824,  Jabez  Pennlman  executed  to  An- 
thony and  Samuel  Hoffman,  a  durable  lease  of  a  tract  of 
land,  embracing  the  premises  in  question,  reserving  an  annu- 
al rent  of  $43,  payable  on  the  16th  of  March,  in  each  year, 
and  providing,  that  if  any  part  of  the  rent  should  remain  un- 
paid for  six  months  after  due,  the  said  Penniman,  his  heira 
or  assigns,  might  re-enter  and  take  possession  of  the  premi- 
ses. 
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This  leaw  was  assigned  by  the  Hoflfinans  to  Timothy  Birney   Fbanxliv, 
in  November,  1824,— by  Timothy  Birney,  to  the  plaintiff,  in    '^'rSSf' 
1896)  and  by  the  plaintiff  to  Michael  Birney  and  James  Bir-      ^r~ 
ney  in  1827.  This  last  assignment,  reserved  a  portion  of  the        .  «• 
premises  embraced  in  Penniman's  lease,  and  contained  a  cot«        *"'^^' 
enant  on  the  part  of  the  assignees,  for  the  payment  of  the  whole 
rent  to  Penniman,  but  contained  no  covenant  that,  in  case 
of  non-payment  of  the  rent,  the  plaintiff  might  enter  and  take 
possession.     In  1836  Michael  Birney  assigned  his  interest  to 
the  plaintiff,  and  in  July,  1841,  Penniman  remised,  released 
and  quit-claimed  to  the  plaintiff  all  his  right  and  title,  in,  and 
to  the  premises. 

It  further  appeared  that  the  defendant  was  the  widow  of 
James  Birney,  and,  ^ith  his  children  and  heirs,  continued  to 
reside  in  tiie  femily  mansion,  and  to  occupy  the  land  which 
he  had  possessed* 

The  action  was  commenced  before  the  expiration  of  six 
months  from  the  16th  of  March,  1842. 

The  plaintiff  contended  that  he  was  entiUed  to  maintain 
the  action>  for  the  non-payment  of  rent,  reserved  in  the  lease 
from  Penniman  to  A.  <&  S.  Hoffman ;  and  also,  on  the  ground 
that  the  defendant  had  not  connected  herself,  by  the  evi- 
dence, with  the  estate  of  James  Birney.  The  court  render- 
ed judgment  for  the  defendant  to  which  the  plaintiff,  ex- 
cepted* 

N.  L.  WhUtemore,  for  plaintiff. 

Roger  Birney  owns  an  undivided  half  of  the  land  in  ques- 
tion in  fee  simple,  and  is  landlord  as  to  the  other  half. 

It  is  contended  that  the  plaintiff  can  recover  of  the  defend- 
ant the  undivided  moiety  of  this  land,  upon  the  non-payment 
of  the  rent,  as  his  title  is  paramount  to  that  of  James  Birney, 
or  his  heirSi 

The  purchase  of  the  landlord's  title  by  the  plaintiff  does 
not,  under  the  circumstances  of  this  case,  enure  to  the  bene- 
fit of  his  co-tenant,  but  he  is  in  the  same  situation,  as  to  that 
half,  that  the  former  landlord  had  been.  Had  the  plaintiff 
owned  this  whole  tract,  absolutely,  and  then  leased  an  undi- 
vided half  to  defendant,  reserving  rent,  he  could,  upon  the 
non-payment  of  the  rent,  have  sustained  his  action  for  the 
land  so  leased,  notwithstanding  be  might  be  tenant  in  eom- 
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mon  as  to  the  possesrion.    This  is  the  position  in  which^  in 
a  legal  point  of  view,  he  is  placed  by  the  conveyances. 

The  deed  <>f  Roger  Birney  to  James  and  Michael  Biraey^ 
recognized  the  title  of  Jabez  Penniman,  and  required  the 
grantees  to  pay  all  the  rent,  both  on  the  land  in  question  and 
on  the  land  which  Roger  Bif ney  reserved  to  himself ;  and 
by  force  of  that  deed,  the  whole  burthen  of  paying  rent  was 
thrown  on  to  the  land  conveyed  to  James  and  Michael.  The 
purchase  of  Penniman's  title  by  the  plaintiff  could  not  injure 
his  co-tenant,  in  case  be  complied  with  the  conditions  of  the 
lease,  by  paying  one  half  of  the  rents  reserved,  nor  could  it 
create  any  confusion  in  the  payment  of  the  rents,  as  be  was 
bound  to  pay  one  half  as  they  fell  due. 

The  title  of  Penniman  was  not  an  adverse  title  ;  nor  was 
it  a  foreign  title  to  these  tenants  in  common.  The  rule  of 
law,  that  the  purchase  of  a  title  by  one  tenant  in  common 
will  enure  to  the  benefit  of  bis  co*tenant,  applies  only  in  cas* 
es  where  an  independent,  latent,  adverse,  foreign  title  is  pur* 
chased  by  one  of  the  tenants ;  and  it  must  be  such  a  pur- 
chase as  would  be  a  fraud  upon  his  co-tenant,  and  ^holly  de- 
feat his  title. 

.  The  title  in  Penniman  was  not  inconsistent  with  that  ih  the 
tenants ;  consequently  one  of  the  tenants  might  purchase  it 
for  his  own  benefit.  If  Penniman  had  purchased  in  Michael 
Birney's  title,  that  would  place  him  in  the  same  position  in 
which  Roger  Birney  now  stands.  In  that  case,  it  is  believed, 
that  Penniman  could  maintain  ejectment  against  the  defend- 
ant for  the  non-payment  of  rent.  Had  this  been  a  tenancy 
in  common,  say  for  ten  years,  reserving  rent,  the  plaintiff 
could  have  purchased  in  the  reversion  on  his  own  account, 
and  it  would  not  enure  to  the  benefit  of  his  co-tenant. 

Where  two  hold  an  estate  as  tenants  ih  eoomion,  suppos- 
ing their  title  good,  and,  afterwards,  one  of  the  tenants 
discovers  a  defect,  and  purchases  in  an  outstanding,  adverse, 
latent  title,  it  enures  to  the  benefit  of  both.  The  case  under 
consideration  is  far  different.  The  plaintiff,  by  his  purchase 
from  Penniman,  did  not  weaken  nor  impair  the  title  of  James 
Birney,  His  title  remained  as  good  and  effe<itual  after  as  be- 
fore the  purchase  ;  and  the  co-tenant's  interest  in  the  estate 
was  in  no  wise  lessened,  weakened,  or  abridged  ;  and  had 
the  co-teqaat  paid  his  rents  Jionestly  he  could  not  be  disturb- 
ed in  his  possession. 
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It  might  preieot  a  diflferent  case  had  the  teoantfly  before  Fiunki.iv» 
fluch  purchafei  believed  they  held  the  land  free  from  rent-      7SS7' 
cbaige,  and  the  plaintiff  bad  diacovered  and  purchased  ia     Bimey 
the  title  of  Penniman.  „.  ^' 

Birney. 

O.  W.  FosUTj  for  defendant. 

The  i^aiDtiff  claims  to  recover,  as  the  assignee  of  the 
original  lessor,  on  the  ground,  that  the  defendant  is  his  tenanty 
in  possession  of  the  premises  sued  for,  and  liable  to  paj  the 
rent  reserved  in  the  original  lease  from  Penniman  to  the 
Hoffmans. 

The  case  shows  that  the  parties  were  tenants  in  common 
of  the  premises.  And  that  relation  still  eziats,  unless  merg* 
ed  or  destroyed  by  reason  of  the  deed  from  Penniman  to  the 
plaintiff,  of  the  34th  of  July,  1841.  If  the  plaintiff  is  to  be 
treated  as  tenant  in  common,  be  should  have  proved  an  ac- 
tual ouster  by  his  co-tenant,  to  entitle  him  to  recover,  as 
the  tenant  in  possession,  is  always  presumed  to  be  holding 
and  occupying,  according  to  his  right ;  but  no  such  proof 
appears  in  the  case.  And  if  the  plaintiff  is  to  be  regarded  as 
the  landlord,  then  he  must  prove  that  he,  in  law,  was  entitled 
to  the  possession,  at  the  time  of  the  commencement  of  the 
action.  The  deed  from  Penniman  would  not  convey  to  the 
plaintiff  any  title  to  the  rents  that  had  previously  accrued. 

1  Chit.  PL  10 ;  Granby  fy  KeUogg  v.  WUeax,  2  John  R. ; 

2  Mass.  R.  455,  439, 460;  14  John  K.  89.  Consequent- 
ly, the  jdaintiff  would  not  have  the  right,  by  the  terms  of 
the  original  lease,  to  re-enter  till  after  the  expiration  of  six 
months  from  the  16tb  day  of  March,  1842,  which  would 
be  subsequent  to  the  c^mmenceoient  of  the  present  action. 
The  first  rent  due  to  the  plaintiff  would  fall  oq  the  16th  of 
Marchi  1842,  and  the  right  to  reenter  by  reason  of  the  non- 
payment of  rent  is  lifnited  to  rix  months  beyond  that  period^ 
or  to  six  moiiths  after  tl^e  reat  <alb  du§. 

.  But  the  deed  from  Penniman  to  the  pipiii^tiff  is,  technical- 
ly, a  release,  which  enures^  by  way  pf  extinguishment,  as  in 
the  common  case  of  a  release  of  the  rent  by  the  landlord,  to 
the  tenant  in  possession,  4  Bacon's  Ab«  284)  title  release ; 
or,  as  tlie  parties  were  jointly  and  seveially  bound  to  pay  the 
rent,  a  release  to  one  discharges  the  other,  4  Bacon's  Ab« 
266. 
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FKAKXLtii,       The  rent  was  an  incambrance,  an  annual  charge  upon  the 

1843!^^*    common  estate.    But  one  tenant  in  common  will  not  be  per-* 

3j,„^        mitted  to  purchase  in  an  outstanding  title  or  incumbrance^ 

«•         and  enforce  it  at  law  against  his  co-tenant.    The  purchase 

trney.      ^gm.^^  Iq  equity,  to  the  common  benefit,  and  the  purchaser 

is  entitled  to  contribution.     The  principle  rests  upon  the 

privity  between  the  parties,  and  the  fidelity  and  good  faith 

which  the  connexion  implies.  Van  Ham  v.  jPonda,  5  Johns. 

Ch.  R.  407 ;  4  Kent's  Com.  371,  in  note. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J. — The  plaintiff  seeks  to  recover  possession  of 
the  premises  in  question,  on  the  ground  of  the  non-payment 
of  the  rent  reserved  in  the  lease  from  Penniman  to  A.  &  S. 
Hoffman,  and  the  conveyance  to  him  by  Penniman,  of  all 
his  title  and  interest  in  the  premises.  The  first  question  is, 
oan  the  plaintiff  recover  on  the  ground  of  the  non-payment 
of  the  rent,  which  had  accrued  previous  to  Penntman's  con^ 
veyance  to  him  ?  That  rent  had  accrued  to  Penniman,  and 
not  to  the  plaintiff.  The  purchasing  in  of  the  title  from 
Penniman  extinguished  his  right  to  the  rent  due,  or  at  least 
his  right  to  re-enter,  and  maintiun  ejectment  for  the  non-pay- 
ment of  it.  That  rent  had  been  equally  due  from  the  plain- 
tiff, and  James  Birney,  or  his  representatives ;  and  as  pay-* 
ment  of  any  part  of  the  rent  thus  due  from  the  plaintiff  and 
James  Birney,  would  have  enured  to  the  benefit  of  both,  so 
the  payment,  in  effect,  which  was  made  by  the  purchase  of 
Penniman's  tide,  would  enure  to  their  common  benefit.  This 
action  cannot,  therefore,  be  maintained  by  the  plaintiff,  on 
the  ground  of  the  non-payment  of  rent  which  had  accrued 
to  Penniman. 

It  is  equally  clear  that  this  action  cannot  be  maintained 
for  non-payment  of  rent  after  the  conveyance  from  Penni- 
man to  the  plaintiff,  which  was  on  the  24th  of  July,  1841, 
because,  whatever  liability  for  rent  accrued  after  that  time, 
it  did  not  become  due  until  the  16th  of  March,  1842,  and, 
by  the  terms  of  the  lease,  the  right  of  re-entry,  and,  of  course, 
of  maintaining  ejectment  for  non-payment  of  rent,  did  not 
accrue  until  the  expiration  of  six  months  from  that.time— 
previous  to  which  expiration  this  suit  was  commenced. 

So  far  as  the  case  shows,  the  defendant  is  only  holding 
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the  premised  for  her  children.  It  does  not  appear  that  she 
elaims  the  land  by  purchasei  or  that  dower  in  premises  has 
been  set  out,  or  even  that  administration  has  been  taken  on ' 
the  estate  of  James  fiirney.  There  seems,  therefore,  to  be 
no  ground  on  which  this  action  can  be  sustained.  There 
can  be  no  doubt  that  those  benefitted  by  the  extinguishment 
of  the  back  rent^  can  be  compelled,  in  an  appropriate  action, 
to  contribute  to  the  plaintiff  their  proportion  of  it. 

Judgment  affirmed. 
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Administrator  of  Joseph  Beeman  v.  Thebon  Webster. 

When  serFice  it  perfbnned  in  payment  of  a  pre-existing  debt,  no  recovery 
can  be  had  therefor. 

Qiuere. — Whether  any  recovery  can  be  had,  by  an  adminietrator,  in  an 
action  pending  at  the  deceaee  of  hie  intestate,  when  the  defendant  has 
presented  a  claim  to  the  commissioners  on  the  estate  of  the  deceased,  and 
they  have  allowed  him  the  same,  without  any  objection  by  the  adminii- 
trator  against  their  proceedings. 

This  was  an  action  of  book  account,  originally  brought 
by  the  intestate,  before  a  justice  of  the  peace,  from  whose 
decision  there  was  an  appeal  to  the  county  court,  where  a 
judgment  to  account  was  rendered,  and  an  auditor  appointed, 
who  reported  as  follows : 

''  The  plaintiff  presented  the  account,  which  is  annexed  to 

<  this  report,  (marked  plaintiff's  account,)  and  the  original 
'  book  of  Joseph  Beeroan,  deceased,  on  which  the  charges 
'  were  made  by  the  said  Beeman.  The  plaintiff,  the  defend- 
'  ant,  and  their  respective  witnesses,  were  sworn  and  exam- 

*  ined,  and,  from  their  testimony,  the  auditor  reports  the  fol- 
'  lowing  facts. 

'  1.  That  items  3  and  4,  in  plaintiff's  account,  ought  not 
'  to  be  allowed — item  No.  3,  never  having  been  properly 

*  chargable  to  defendant,  and  item  No.  4,  having  been  paid 
^  for  by  defendant  to  the  plaintiff,  in  his  life  time. 

'  S.  As  to  items  No.  1  and  2,  he  finds  the  following  facts, 
'that,  at  the  time  these  services  were  rendered,  by   the 

<  deceased  to  defendant,  it  was  agreed  that  the  said  Beeman 
'  should  be  paid  therefor,  by  a  ''provision  box,"  and  that 
'  previous  to  the  rendering  of  the  services  by  the  deceased, 
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<  he  had  Ibe  proTiaion  box  of  the  said  defendant,  and,  in  con* 
'  sideration  thereof,  rendered  the  services  charged.  That  after 
" '  the  death  of  the  said  Joseph  Beeman,  the  defendant  present- 
'  ed  to  the  commissioners  on  bis  estate,  the  account  annexed, 
'(marked  defendant's  account,)  and  the  same  was  allowed 

*  by  the  commissioners,  as  appears  from  their  allowance,  on 
'  the  back  of  the  account,  and  a  report  thereof,  by  them  made 
'  to  the  probate  court,  and  duly  accepted  by  the  court.  The 
'  defendant,  at  the  time  he  presented  the  account  to  the  com- 
'  missioners,  stated  to  them,  verbally,  that  the  charge,  No.  1, 
'  for  a  ''provision  box,"  was,  as  he  understood,  to  offset  to  a 

*  charge  which  he  supposed  would  be  brought  against  him  by 
'  the  estate  of  the  deceased,  for  his  services  in  carrying  him, 
'  (the  defendant,)  to  Shelburne  Point.  But  as  no  such  charge 
'  on  behalf  of  the  estate  was  before  the  commissioners,  the 
'  said  item  for  the  "provision  box,"  was  included  in  the  al- 
'lowance  by  the  commissioners.  The  plaintiff,  also,  proved, 
'  (the  defendant  objecting  thereto,)  that,  before  the  time  of 

*  the  audit,  but  after  the  commencement  of  this  action,  the 
'  plaintiff  tendered  the  defendant,  the  sum  of  $3.26,  being 
'  the  amount  of  defendant's  account  allowed  by  commission- 
'  ers,  with  legal  interest  thereon,  to  the  time  of  the  tender, 
'  and  the  plaintiff  also  presented   the  sum  so  tendered,  in 

*  court. 

'  The  defendant  also  offered,  in  offset  to  plaintiff's  account, 
'  the  allowance  of  his  account,  by  the  commissioners,  asafore- 
^  said,  and  claimed  to  have  the  sum  so  allowed  offset  to  the 
'  claim  of  the  plaintiff,  if  any  part  of  the  same  should  be 
'  allowed  by  your  auditor,  and  judgment  in  his  behalf,  for 
'  the  balance.  The  defendant,  also,  proved  the  account  so 
fallowed  by  the  commissioners,  to  be  a  just  account,  and 
'  claimed  to  have  the  same  set  off,  as  an  account,  and  not  as 
'  an  allowance  by  the  commissioners. 

'  The  defendant  also  proved  an  allowance  by  the  commis- 
'  sioners  of  the  said  estate,  duly  accepted  by  the  probate  court, 
'  in  his  favor  against  the  deceased,  of  $2.65,  (as  will  appear 
^  from  the  execution  and  allowance  annexed  to  this  report) 
'  on  an  execution  in  his  favor  against  the  deceased,  and 
'  claimed  to  have  the  same  set-off  against  the  plaintiff's  ac- 
'  count.  The  defendant  also  claimed  said  allowance  as  an 
'  account,  and  that  he  had  a  right  to  have  the  same  set  off 
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as  an  account.    The  auditor  also  finds,  that  this  suit  was 
pending  at  the  time  of  the  allowance  by  the  commis- 
sioners as  aforesaid,  and,  indeed,  was  commenced  by  the " 
said  Joseph  Beeman  in  his  life  time. 

'  If,  from  the  preceding  facts,  the  court  should  be  of 
opinion  that  the  items  No.  1  and  2,  in  the  phintifT's  account, 
can  be  legally  allowed  him,  the  auditor  would  report  that 
they  ought  to  be  allowed  at  the  sum  of  01.25,  that  being  the 
just  value  of  the  services  rendered. 

*  The  auditor  would  beg  leave  to  submit  to  the  court  the 
questions  of  law  arising  from  the  facts  found  as  aforesaid. 
He  deems  it  unnecessary  also  to  report  what  sum  should 
be  found  due  the  defendant,  in  case  the  claims  presented 
by  him,  or  either  of  them,  should  be  allowed  as  oflf-sets  or 
accounts,  inasmuch  as  that  is  merely  a  matter  of  compu- 
tation, depending  upon  the  decision  which  the  court  may 
make  on  the  questions  of  law ;  the  said  claims  being  justly 
due  the  defendant. 

'  The  auditor  would  further  report  that  Beeman,  deceased, 
at  the  time  he  rendered  the  services,  (No.  1  and  2)  made 
the  charges  for  the  same  on  his  original  book  as  they  ap- 
pear on  his  account  annexed,  and  credited  the  provision 
box  at -50  cts. ;  and  that  defendant  also  made  a  charge  of  the 
provision  box  on  his  original  book,  leaving  the  sum  blank  ; 
but  the  time  when  the  defendant  made  such  charge  did  not 
appear.'' 


Plainiigr$  Account. 

Theron  Webster, 

To  Joseph  Beeman,  Dr. 

1.  Feb.  14th  1837.  To  conveying  you  and  chest  of 

tools  to  Burlington,  $0.75 

2.  "     15th.  To  carrying  you  and  tools  to  Shelburne 

Point,  0.50 

3.  Feb.  1838.  To  part  of  journey  to  Brasin,  N.  Y.         3.00 

4.  ''  20th,1840.  Half  bill  of  cosU  you  agreed  to 

pay,  myself  v.  you,  0.31 


FiUHSLiir, 
JmMunrWf 
1848. 

Adm'r  of 
Beeman 

WelNrter. 


94.56 
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Fbahxuii,  Drfendafit^$  Account* 

•'^l^'  Joseph  Beeman,  Dr. 

^^^.^^    Feb.  1837.  To  one  provision  box,  ||0.75 

To  one  jug,  0.25 

To  repairing  cotter^  2.00 


V. 

Web«ter. 


$3.00 

On  the  back  of  an  execution  in  common  form,  (Theron 
Webster  v.  Joseph  Beeman)  the  commisBioners  say  "  allow- 
ed by  commissioners,  June  30th,  1841,  two  dollars  and 
sixty-five  cents/' 

Upon  this  report,  the  county  court  rendered  judgment  for 
the  plaintiff,  to  which  the  defendant  excepted. 

H.  R.  fy  J.  J.  Beardsley,  for  defendant. 
Judgment  on  the  report  should  be  entered  up  in  favor  of 
the  defendant. 

1.  Because  there  are  no  items  in  the  plaintiff's  account 
upon  which  he  can  legally  recover.  Sievens  v.  Tuttle,  3  Vt. 
R.519;  Slaasan  v.  Davie,  1  Aik.  73;  Loring  v.Mans- 
jidd  17.  Mass.  R.  394. 

2.  Because  the  defendant's  claims  should  have  been  al- 
lowed in  off-set  to  the  plaintiff's  account. 


-,  for  plaintiff. 


From  the  facts  disclosed  in  the  report,  it  is  clear  the  defen- 
dant could  chaiige  the  box  on  book ;  and  the  rights  of  the  par- 
ties in  this  respect,  must  be  reciprocal.  The  box  was  delivered 
before  the  services  were  performed.  This  created  a  debt  or 
obligation,  which  was  to  be  discharged  by  the  services  of  the 
deceased,  and  he  could  well  charge  the  article,  and,  if  not  paid 
for,  as  agreed,  the  defendant  could  recover  pay  for  it  in  an 
action  on  book.  The  special  agreement  would  not  affect 
his  right  to  recover.    Newton  v.  Biggins,  2  Vt.  R.  386. 

The  defendant  chai^d  the  box  and  presented  it  for  al- 
lowance before  the  commissioners,  and  it  was  allowed  to  him^ 
without  objection,  and  he  cannot  now  object  to  the  plaintiff's 
charge  as  illegal.  Barlow  v.  Butler,  1  Vt.  R.  146  ;  Farrar 
V.  Oage,  3  Vt.  R.  326.  If  the  plaintiff  could  not  have  legal- 
ly charged  the  services,  yet,  as  the  defendant  charged  the 
box  on  his  original  book,  this  would  legalize  the  charge. 
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Cdse  V.  Berry,  3.  Vt.  R.  382 ;  Jmnison  y.  Bancroft,  1 1 
Vt.  R.  490. 

AdaiittiDg  that  the  servioes  could  not  have  been  properly 
charged  on  book,  yet,  as  both  parties  hare,  from  the  begin-^ 
ning,  treated  the  sobject^matter  of  accounting,  the  charge 
for  services  may  well  be  sustained.  Chdlia  v.  fVood,  1 1 
Vt.  R.  466. 

Can  the  defendant's  offset  be  allowed  ?  The  auditor 
could  only  take  into  consideration  claims  that  were  a  sub- 
ject of  adjustment.  Rev.  Stat.  S20,  sec.  9.  The  claim  the 
defendant  offered  in  offset,  had  become  a  judgment  debt. 
The  adjudication  of  the  probate  court  was  conclusive  upon 
the  parties,  and  could  not  be  inquired  into,  by  the  auditor, 
and,,  therefore,  was  not  a  subject-matter  of  adjustment. 
Bates  V.  Kimbally  admr.  2  D.  Ch.  77  ;  Athertan,  admr.  v. 
Flaggy  2  D.  Ch.  61 ;  Probate  v.  FiUmarey  1  D.  Ch.  423. 

This  suit  was  pending  at  the  time  of  Joseph  Beeman's 
decease,  and  it  was  the  duty  of  the  administrator  to  enter 
and  prosecute,  and  he  could  not,  consistently  with  that  duty, 
enter  a  nonsuit,  and  present  the  account  before  the  commis- 
sioners.    Rev.  Stat  279.  sec.  16. 

The  defendant  had  his  option,  either  to  plead  his  account 
in  offset,  or  to  present  it  to  the  commissioners  for  allowance. 
He  has  chosen  his  tribunal  and  must  abide  the  consequences. 
Rev.  Stat.  279,  sec.  16. 


FiUKXLiiry 

Jnucary, 

1843. 

Adm*t  of 
Beeman 

e. 
Webster. 


The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — ^Tbe  auditor  reports,  in  this  case,  that 
the  two  items  of  account,  for  which  the  plaintiff  now  asks  a 
judgment,  were  for  services  performed  by  the  plaintiff  in  pay- 
ment for  a  provision  box  before  that  time  had  of  the  defend- 
ant by  the  plaintiff.     On  this  ground  no  recovery  can  be  had 
therefor.     The  principle  that  services  performed,  or  goods  or 
money  advanced,  or  delivered,  in  payment  of  a  pre-existing 
debt,  cannot  be  the  ground  of  an  action  on  book,  or  any- 
other  acUon,  has  been  so  ofn^n  asserted  by  this  court  that  it 
would  seem  the  subject  should  be  at  rest.    The  cases  of 
Slasson  v.  i>t;aM,  1  Aikens,  73 ;     Stevens  v.  Tutthy  3  Vt. 
R.  519,  and  Downer  v.  FrizzUy  10  Vt.  R.  541,  which  is 
the  very  case  before  us,  have  settled  this  principle,  and  are 
conclusive  of  this  case. 

Vol.  XV.   s.  b.  vol.  i.         19 
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There  ib  aoother  ground,  whiefa,  ia  i&f  view,  wooU  he 
equally  fatal  to  any  recovery  in  this  case,  for  a  batemee  t» 
'  either  plaintiff  or  defendant.  Where  a  person  deceases  and 
his  estate  is  represented  insolvent,  it  is  contemplated  that  all 
mutual  claims  between  the  deceased  and  any  one  claiming 
to  be  a  creditor,  should  be  adjusted  by  the  commissioners 
and  the  balance  ascertained  ;  or,  if  a  suit  is  pending  »  favor 
of  the  deceased,  which  the  administrator  or  executor  thinks 
proper  to  proceed  with,  or  if  the  administrator  thinks  proper 
to  commence  an  action  for  the  recovery  of  any  claim  in  favor 
of  the  estate,  then  all  mutual  claims,  of  every  nature,  be- 
tween the  estate  and  the  creditor  are  to  be  adjusted  and  oflF- 
set  in  such  action.  This  suit  was  pending  at  the  decease 
of  the  intestate,  Joseph  Beeman,  and  it  was  optional  with 
the  administrator  to  proceed  with  it,  or  not,  as  he  thought 
the  interest  of  the  estate  required.  The  defendant  present* 
ed  his  account  to  the  commissioners,  and  at  the  same  tmie 
stated  to  them,  that  the  estate  had  a  claim  against  him  for 
these  services,  for  which  the  plaintiff  now  seeks  to  recover* 
No  objection  appears  to  have  been  made  by  the  administra- 
tor, against  the  commissioners  allowing  the  account,,  nor  did 
he  present  the  claims  in  favor  of  the  deceased  to  the  com* 
missioners,  or  sigoify  his  election  to  proceed  with  this  suit* 
The  commissioners  proceeded  to  allow  the  claims  of  the  de- 
fendant, Webster,  and  we  are  not  to  suppose  that  they  did 
this  against  the  wishes  of  the  administrator.  Having  found 
a  sum  due  to  Webster^  this  sum  must  be  treated  as  a  balance 
of  all  mutual  claims  between  him  and  the  deceased.  There 
cannot  be  a  balance  of  mutual  claims  found  due  by  the  com- 
missioners to  a  creditor,  and  in  a  suit  at  law,  a  balance  ad- 
judged against  him.  It  is  obvious  to  me,  by  a  comparison 
of  the  8th  and  16th  sections  of  chapter  49  of  the  Revised 
Statutes,  that  this  judgment  of  the  commbsioners  bars  all 
claims  between  the  parties.  The  other  ground,  however,  ia 
the  one,  which  governs  our  decision  in  this  case.  The  judg- 
ment of  the  county  court  is  reversed,  and  judgment  for  tbe 
defendant  to  recover  his  costs. 
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IwLk  A«  PitATTy  Joseph  Tillotson  aiid  Heney  Assblsttne,  v. 
The  Town  of  Swanton. 

A  town- meefing  warned  on  tbe  lit  day,  and  holden  on  the  12tfa  day,  of 
tlie  Mme  month,  it  irregnfair,  and  iti  proceedings  are  not  binding  on  tlie 
town. 

A  anbeeqnent  treating  of  such  meeting  as  valid,  either  by  the  town  offi- 
cers or  by  any  portion  of  the  inhabitants  of  the  town,  will  not  be  safficient 
to  ratify  the  proceedings  of  the  meeting  on  the  part  of  the  town. 

Towns  cannot  be  made  liable  for  the  expense  of  bnilding  a  road,  by  subse- 
qvently  repairing  the  same,  and  raffiiring  the  public  to  nee  it  as  a 
highway. 

Assumpsit  on  a  contract  for  bailding  a  bridge  across  Char- 
coal creek  in  Swanton. 

Plea,  non  assumpsit,  and  trial  by  jury. 

On  the  trial  in  the  county  court,  the  plaintiffs  offer- 
ed in  evidence,  a  contract,  dated  the  22d  of  January,  1841, 
signed  by  Bradford  Scott  and  Henry  Asselstyne,  second,  of 
the  one  part,  professing  to  act  as  a  committee  of  the  town 
of  Swanton,  and  by  the  plaintiffs,  of  the  other  part,  where- 
by the  plaintiffs  engaged  to  build  said  bridge ;  and  the 
said  Scott  and  Asselstyne,  on  behalf  of  said  town,  promised 
to  pay  them  a  certain  sum  therefoY, — which  contract  was 
admitted  by  the  court. 

The  plaintiffs  then  offered  in  evidence,  a  copy  of  the  rec- 
ord of  the  proceedings  of  a  meeting  of  the  inhabitants  of  said 
(Mm,  holden  on  the  12th  day  of  January,  1841,  at  which 
meeting  said  Scott  and  Asselstyne  were  appointed  a  com- 
mittee to  contract  for  the  building  of  said  bridge — which  was 
tfiiijected  to,  by  the  defendants,  and  excluded  by  the  court, 
on  the  ground  that  the  plaintiffs  did  not  show  any  previous 
warning  of  said  meeting. 

The  plaintiffs  then  offered  the  record  of  the  warning  of  said 
meeting,  which  was  objected  to  by  the  defendant,  and  exclu- 
ded by  the  court,  on  the  ground  that  the  warning  was  dated 
January  1,  1841,  and  the  meeting  was  warned  to  be  holden 
on  the  12th  of  the  same  month. 

The  plaintiffs  then  offered  to  prcKe,  that  the  meeting  of 
the  1 2th  of  January,  was  fully  attended  by  the  inhabitants 
of  said  town  ;  that  the  selectmen  and  town  clerk,  and  other 
town  oflicers  were  present,  and  that  no  objections  were  made 
to  the  legality  of  the  meeting ;  that,  after  the  meeting,  the 
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Faarklir,    said  committee  obtained  from  the  town  clerk,  a  copy  of  the 

"^^i^^'     record  of  its  proceedings,  and  showed  the  same  to  the  plain- 

"~  r"^>ff8>  which  was  one  inducement  to  iheir  making  the  contract 

Pratt  ei  aL    ,  ,  , 

V.  in  question ;  that  the  town,  at  a  legally  warned  meeting, 
holden  on  the  28th  of  the  same  January,  affirmed  the  proceed- 
ings of  the  said  meeting  of  the  12th,  in  relation  to  another 
bridge,  then  Yoted  to  be  built  across  McCluam  creek,  and 
for  which  the  town  subsequently  paid — it  having  been  built 
under  a  contract  made  in  behalf  of  the  town,  by  a  commit- 
tee chosen  for  that  purpose,  at  the  meeting  of  the  12th  ;  and 
that,  until  a  short  time  previous  to  said  trial,  said  meeting  of 
the  12th,  had  been  considered  and  treated  as  legal  and  valid 
by  said  town  of  Swanton,  and  the  officers  thereof.  This 
evidence  was  objected  to  by  the  defendant,  and  excluded 
by  the  court. 

The  plaintiffs  then  offered  to  show,  under  the  general 
count  in  the  declaration,  that  they  built  the  bridge  in  ques- 
tion, in  a  public  highway  that  had  been  travelled  by  the 
public  for  more  than  thirty-five  years  ;  that,  ever  since  the 
building  of  the  same,  the  people  of  Swanton,  and  the  public, 
had  used  the  bridge,  which  had  thereby  become  the  property 
of  the  town ;  and,  that  mid  bridge  was  highly  necessary  for 
the  travelling  public.  To  this  evidence  the  defendant 
objected,  and  it  was  e«^luded  by  the  court.  A  verdict  was, 
thereupon,  returned  (or  the  defendant.  To  all  which  decis- 
ions of  the  court,  the  plaintiffs  excepted. 

N.  L.  WhUtemare  and  J.  Smiihf  for  plaintiffs. 
It  is  contended  by  the  plaintiffs, 

1.  That  the  warning  for  the  meeting,  holden  on  the  12lh 
of  January,  was  sufficient. 

2.  But,  if  defective,  the  town  having  acted  under  it,  are 
estopped  from  taking  any  advantage  of  such  defect,  as  against 
the  rights  of  individuals.  Thayer  v.  J^earns  and  others,  18 
Mass.  Rep.  109. 

3.  The  town,  at  their  meeting,  legally  warned  and  holden 
on  the  28th  day  of  January,  1841,  recognized  the  meeting  of 
the  12th,  as  a  legal  meeting,  by  voting  'Uo  rescind  all  vales 
taken  at  the  town  meeting  held  at  Swanton  FaUs,  on  the 
12/A  day  of  January,  inst.,  in  regard  to  building  a  bridge 
across  Mc^uam  and  Charcoal  Creeks,  to  Hog  Island,  rats- 


V. 

Swaaton. 
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tn^  money y  and  appointing  a  committee  to  euperiMtend  the   Frakxlin, 
building  of  the  same"  ^ittJa.^' 

4,  The  town  have  ratified  the  contract  made  by  the  com-  p„tt  ^  ^ 
mittee,  appointed  at  the  meeting  holdeii  on  the  12th,  by  pay- 
ing the  plaintiffs  for  building  the   bridge  across  McQuam 
Creek,  which  was  built  by  virtue  of  that  contract. 

It  is  contended,  that  if  a  contract  is  made  in  behalf  of  a 
corporation  by  persons  assuming  to  act  as  its  lawful  agents, 
but  without  legal  authority  to  make  the  contract,  and  the 
corporation  receive  the  benefit  of  it,  and  use  the  property 
acquired  under  it,  such  acts  will  be  considered  as  a  ratifica- 
tion of  the  contract,  and  render  the  corporation  liable  to  the 
other  party.  The  I^iecopal  Char.  Soc.  v.  The  Episcopal 
Church  in  Dedham,  18  Mass.  Rep.,  372. 

6.  The  statute  imposes  upon  the  towns,  the  duty  of  making 
and  repairing  roads  and  bridges.  The  bridge  in  question 
was,  as  appears  by  the  case,  erected  where  a  public  highway 
had  been  laid  out  and  travelled  for  30  years,  and  had  been 
used  by  the  public,  and  the  town,  from  the  time  it  was  built 
to  the  time  of  commencing  the  suit. 
\  The  bridge  has  become  the  property  of  the  town,  so  that 
the  plaintiffs  can  exercise  no  control  over  it ;  and  they  would  be 
liable  if  they  should  destroy  it. 

The  town  is  bound  to  keep  it  in  repair,  and  would  be  lia- 
ble for  any  damage  which  an  individual  might  sustain,  in 
consequence  of  its  being  out  of  repair. 

The  evidence  offered  and  excluded  by  the  court,  tended 
to  prove  a  ratification  of  the  contract  on  the  part  of  the  town, 
and  ought  to  have  been  submitted  to  the  jury. 

O.  W.  Foster  and  A.  O.  Aldie,  for  defendant,  contended, 
that  the  record  of  the  warning  offered  by  the  plaintiffs,  show- 
ed that  it  could  not  have  been  set  up,  <<  at  least  12  days  be- 
fore the  time  appointed  for  the  meeting,"  as  the  first  day  of 
January  should  be  excluded  from  the  computation. 

The  day  of  service  and  the  day  on  which  process  is  made 
returnable,  are  never  both  counted.  The  form  of  expres- 
sion, designating  the  time,  used  in  the  statute,  is  that  which 
is  most  frequently  used  in  our  statute,  in  regard  to  the  ser- 
vice of  process ;  and  by  long  practice,  has  become  settled  in 
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its  construction.  Rev.  Sut.  171,^12;  180,^10;  205, 
^11;  324,  <^  25. 

Ail  the  proceedings  of  the  meeting,  were  null  and  void. 
Tbe  affirming,  on  the  28tb,  of  the  proceedings  of  the  12th, 
in  relation  to  another  bridge,  as  stated  in  the  case,  shows 
that  the  town  regarded  the  meeting  of  the  12th  illegal,  and 
by  ratifying  only  a  part  of  its  proceedings,  impliedly  refused 
to  ratify  the  rest. 

The  offer  to  prove  that  the  meeting  of  the  1 2th  had  been 
<<  treated  and  considered,"  by  the  town  as  legal,  is  indefinite 
and  can  amount  to  nothing.  An  express  ratification  by  the 
town,  in  legal  meeting,  is  not  pretended.  The  town,  in  such 
a  case,  can  only  be  bound  by  its  acts.  Its  silence  can  im- 
pose upon  it  no  obligation. 

The  plaintiff  did  not  offer  to  show,  under  the  general 
count,  that  the  work  was  done  at  the  request,  or  by  direction 
•f  the  town,  or  of  its  authorized  agent ;  but  the  claim;  under 
this  count,  rests  wholly  in  this;  "  We  built  a  bridge,  where 
A  bridge  was  necessary,  and  the  public  have  used  it" — 
therefore  the  town  of  Swanton  is  liable  to  pay  for  it.  If 
this  will  bind  the  town,  on  the  ground  of  an  implied  con-* 
tract,  then  the  76th  section  of  chapter  13  of  the  statute^, 
80  far  as  it  regards  the  building  and  repairing  of  bridges, 
IS  repealed. 


The  opinion  of  the  court  was  delivered  by 

ReoFiELD,  J. — ^The  questions  involved  in  the  decision  of 
the  present  case  do  not  seem  to  the  court  to  rest  in  much 
uncertainty. 

The  testimony  offered  for  the  purpose  of  showing,  that 
the  town  had,  in  fact,  availed  themselves  of  the  benefit  of 
the  plaintiff's  labor,  cannot  be  considered  as  having  any 
tendency  to  charge  the  town  with  the  expense  of  such  labor. 
It  may  be  true,  that  if  private  persons  build  a  road  and  the 
public  assume  the  use  of  it,  or,  which  is  the  same  thing,  it 
is  dedicated  to  public  use,  and  the  proper  authorities  of  the 
town^  from  time  to  time,  repair  it,  the  town  may  thereby 
become  liaUe  to  continue  to  keep  such  road  in  repair,  and 
even  to  answer  for  damages  sustained  by  reason  of  any  '<  in- 
sufficiency or  want  of  repairs "  therein.  But  this  does,  in 
no  sense,  make  the  town  liable  for  the  expense  of  building 
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such  roads. 

their  roads.  They  are  an  onerous  burden.  In  the  case 
supposed,  the  law  does  not  presume  that  they  employed 
such  persons  primarily  to  build  the  roads,  but  that,  by  re- 
pairing the  same  and  suffering  them  to  remain  open  to 
public  use,  they  have  given  the  public  to  understand  that 
they  had  assumed  the  burden  of  maintaining  them. 

This  view  of  the  matter  seems  to  be  a  sufficient  answer 
to  every  part  of  the  case,  except  the  proceedings  of  the 
meeting  of  the  town,  January  12th.  There  is  no  other  ac- 
tion of  the  town  upon  the  subject,  in  the  mode  in  which 
alone  they  can  act  in  their  corporate  capacity,  i.  e.  in  town 
meeting  legally  warned  and  holden.  For  it  is  in  vain  to  say 
that  the  conduct  of  the  town  officers  or  of  the  inhabitants 
of  the  town,  shall  be  sufficient  to  ratify  and  confirm  the  in- 
formal proceeding  of  an  irregular  meeting  of  the  inhabitants , 
or  a  portion  of  them,  and  thus  make  them,  by  implication, 
binding  upon  the  town,  when  it  is  admitted  that  those  per* 
sons  have  no  authority  to  bind  the  towns  in  the  same  mattem 
even  by  express  contract.  The  meeting  of  January  12tb,  wav 
warned  on  the  first  day  of  the  same  month.  This  gave  but 
eleven  days'  notice,  unless  we  reckon  both  days  of  the  ex- 
treme dates,  which  is  contrary  to  the  mode  of  computing 
time  in  this  state  in  analogous  cases,  as  established  by  long 
usage,  and  sanctioned  by  repeated  judicial  determinations.  In 
the  service  of  writs  and  executions,  advertising  property,  i&c. 
in  reckoning  a  given  number  of  days,  it  has  always  been 
practiced  to  exclude  the  day  of  the  act.  We  adopt  the 
same  rule  here,  and  this  determines  the  meeting  irregular. 
The  votes  of  such  a  meeting  are  no  more  binding  upon  the 
Iowa  than  if  the  meeting  had  been  held  without  notice,  or 
had  been  a  mere  fortuitous  assembling  of  any  portion  of  the 
inhabitants  of  the  town. 


Pratt  6(  of. 

V. 

S  wanton. 


Judgment  affirmed. 
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John  Ganaway  v.  Charles  Miller. 

In  an  action  of  account  under  the  statute,  the  declaration  should  set  forthy 
distinctly,  all  the  grounds  upon  which  the  plaintiff  claims  to  hold  de- 
fendant to  an  accounting. 

Under  a  contract  for  cultivating  a  farm  and  dividing  the  produce  and  pro- 
fits the  expense  of  keeping  a  team  and  of  providing  tools  and  seed  may 
be  recovered  in  an  action  of  account  against  defendant  as  bailiff  and  re- 
ceiver, under  our  statute. 

A  party  cannot  be  compelled  to  account  as  bailiff  and  receiver,  under  a  con- 
tract for  joint  occupancy  of  land  and  division  of  its  profits,  until  the  ex- 
piration of  the  time  specified  in  the  contract  for  such  occupancy. 

This  was  an  action  of  account,  brought  before  a  justice  of 
the  peace,  in  which  the  plaintiff  charged  the  defendant  as 
bailiff  and  receiver,  alleging  that,  froni  the  24th  of  March 
to  the  18th  of  November,  1841,  they  were  tenants  in  com- 
mon of  a  certain  farm,  under  an  agreement  by  which  the 
plaintiff  was  to  furnish  a  team,  and  perform  the  tabor  ne- 
cessary to  cultivate  said  farm,  and  the  parties  were  to  share 
equally  the  produce  and  profits  thereof,  and  pay  equal  shares 
of  the  expenses  of  the  tools,  and  the  keeping  of  the  team, 
necessary  to  carry  on  the  same  ;  and  that  the  defendant,  dur- 
ing that  time,  received  the  whole  of  the  produce  and  pro- 
6ts  of  said  farm,  and  did  not  bear  an  equal  share  of  the  ex- 
pense of  keeping  the  team  and  furnishing  the  tools. 

The  case  was  brought,  by  appeal,  to  the  county  court, 
where  a  judgment  to  account  was  rendered,  and  an  auditor 
appointed  who  reported,  that  he  found  that  the  plaintiff 
moved  on  to  the  defendant's  farm  about  the  20th  of  March, 
1841,  but  did  *'  not  find  that  the  precise  terms  of  the  taking 
^  were  agreed  upon  any  further  than  that  the  plaintiff  was  to 
'  furnish  a  pair  of  horses  to  work  on  the  farm  without  charge 

<  for  use,  and  that  the  taking  was  for  a  year  from  the  20th  of 
'March,  1841."  He  furtlier  found  that  the  plaintiff  did 
the  work  on  said  farm,  and  that  '^  the  crops  were  divided, 
'  and  each  of  the  parties  received  his  share  of  the  produce 
'  of  said  farm,  and  that  the  plaintiff  left  the  farm  on  the 
'  18th  of  November,  1841,  without  the  license  of  the  de- 

<  fendant."  And  he  further  found  that  the  plaintiff  expend- 
ed, for  keeping  the  team  and  providing  the  necessary  tools, 
above  his  equal  share,  the  sum  of  $13.26,  and  that  he  ex- 
pended for  seed,  over  and  above  his  share,  the  further  sum 
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of  04.46»  amounting,  in  the  whole,  to  017.72,  which  he  re* 
ported  to  be  due  from  the  defendant  to  the  plain ttflf. 

To  this  report  the  defendant  excepted,  and,  on  a  hearing' 
of  the  exceptions,  the  county  court  rendered  a  judgment  in 
iafor  of  the  defendant ;  to  which  judgment  the  plaintiff  ex- 
cepted. 

Ir.  K  PeUan,  for  plaintiff. 

The  action  of  account  is  the  appropriate  remedy  where 
one  receives  more  than  his  portion  of  the  profits  of  land  lakea 
upon  shares.     Albee  v.  Finrbanks,lO  Vu  R.  314. 

The  lease  not  having  expired  at  the  commencement  of  the 
action,  forms  no  .valid  objection  to  a  recovery,  as;  it  was  the 
duty  of  the  auditor  to  adjust  all  accounts  between  the  par« 
ties  up  to  the  time  of  the  audit.     Rev.  Stat.  330,  ^  9. 

The  items  of  seed-grain,  repairs  of  tools,  keeping  of  the 
learn,  d^c,  may  be  recovered  in  this  form  of  action,  because 
they  grew  out  of  the  contract  for  taking  the  farm,  and  are 
ioscparably  connected  with  its  execution.  Ganaway  has  ad- 
vanced more  money  than  Miller  for  their  joint  benefit,  and 
before  the  balance  can  be  ascertained,  their  whole  dealings, 
in  connexion  with  the  farm,  must  be  adjusted ;  and  this  can 
only  be  done  by  the  common  law  action  of  account,  or  a  bill 
in  equity. 

An  action  of  account  is  the  proper  remedy  where  one  part- 
ner advances  more  money  than  his  co-partner  for  their  joint 
benefit. 

The  auditor  did  not  err  in  allowing  the  seed-<gfain,  though 
not  specified  in  the  declaration,  as  this  claim  grew  out  of 
the  letting  o(  the  farm,  and  might  be  properly  allowed  in 
ofiset  to  Miller's  claim  for  hay  and  grain  to  keep  the  team, 
which  bore  the  same  relation  to  the  joint  tenancy. 

SmaUey  8f  AdamSj  for  defendant,  contended  that  the 
plaintiff  and  defendant  were  not  tenants  in  common,  so  as  to 
enable  the  plaintiff  to  maintain  an  action  of  account,  under 
our  statute  ;  but  that,  admitting  that  the  judgment  to  account 
precluded  the  defendant  from  insisting,  before  the  auditor, 
that  he  was  not  bailiff  and  receiver,  or  tenant  in  oommon, 
yet,  as  the  ojiditor  reported  that  each  party  had  received  hia^ 
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WtLkmoMf  liMitt  of  the  produce,  there  fnmmn  end  to  this  Mtion,  io  fm 
194a!'*    u  the  fonts  aod  fkroBis  were  ooaceraed. 

Q^^  They  also  cootencled  that  the  plaiotiff  eoold  not,  in  this 

tip-  action,  recover  for  anj  bieadi  ofcootrael  oa  the  part  of  the 
defendant,  in  not  furnishing  his  proportion  of  keeping  for 
the  team,  and  his  proportion  of  the  seed,  because,  1st,  the 
action  of  account  is  not  adapted  to  such  a  case ;  WhuiUr  n 
Howe,  Miller's  R.  208 ;  Brainard,  Adm.  ▼.  Biajfe^  9  Yu  R* 
81;  and  2d,  because,  even  if  the  action  of  aoeount  eould  be 
flMiintained  in  this  ease,  it  coold  not  be  brought  until  after  the 
expiration  of  the  year  for  which  the  pressises  were  renle^ 
which  was  the  20th  of  March,  1848,  while  the  action  wie 
commenced  on  the  23d  of  November,  184K 

The  opinion  of  the  eowt  was  delivered  by 

Hbbabd,  J. — The  first  objection  to  a  jac^oieiil  upon  the 
report  is,  that  the  auditor  finds  that  each  party  has  received 
his  share  of  the  produce  of  the  farm,  and  that  the  indebted* 
BOSS  found  by  the  auditor  is  not  a  proper  subject  of  account- 
ing- 

The  dechration  charges  the  defendant  as  standing  in  such 
a  relation  to  the  plaintiff  as,  if  true,  would,  under  our  statute, 
which  is  similar  in  its  provisions  to  the  statute  of  the  4t!r 
Anne,  hold  him  to  an  accounting ;  and  as  the  expenses  of 
iieeping  the  team,  and  furnishing  tooh  and  seed,  would  ne* 
cessarily  constitute  one  of  the  elements  entering  into  the 
general  result  of  interest  or  profits  to  be  divided  between  the 
parties,  they  may  well  be  included  in  any  accounting  which 
shall  embrace  such  interest  or  profits.  But  as  the  declar»» 
tion,  in  an  action  under  the  first  section  of  our  statute  "of 
acGoiint,'^  should  set  forth,  distinctly,  all  the  grounds  on 
which  the  plaintiff  claims  to  hold  the  defendant  to  an  ao* 
counting,  and  as,  in  this  case,  the  obligation  of  the  defend- 
ant to  account  for  half  the  seed-grain  was  not  claimed  in 
the  dechration,  it  cannot  be  recovered  in  this  action*  And, 
besides,  it  having  been  found  by  the  auditor  that  the  produce 
had  been  shared  equally,  the  presomptioa  would  be  that  the 
seed-grain  had  been  accounted  for  in  the  division* 

The  expense  of  keeping  the  team  and  fiirnishing  the  toob 
being  a  proper  subject  of  accounting  between  these  parties, 
the  question  arises— ehall  the  defendant  be  held  to  aocounl 
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fiir  «  bttkoMeiiiting  tgaliMl  Mm  on  the  I8th  of  NoTember,  rteiirogt 
1841?    Tin  aQditorliulcMiid  that  the  pMmifTlefttii*  pro-    "^TS^' 


I  o«  li»t  day  witbont  die  Uoente  of  the  defendant,  and     ^^^^ 
tbat  the  oontraol  between  the  parties  was  tot  the  oeeupanejr         v. 
^the  pteniiee  by  the  (daintiff  for  a  year,  teminating  foor  '*^*''^^- 


montha  after  tbat  time,  namely  en  the  20th  of  March,  1848. 
It  doea  not  foHow  that,  beeauie  there  was  a  baknee  against 
Ibe  defendant  at  the  tine  of  the  pkintiff^s  leaving  the  farm, 
there  woald  have  been,  at  the  termination  of  the  period  pro* 
Tided  in  the  eontract  for  his  occupancy  of  it.  No  balance 
eaa  4ie  eeeovered  which  does  not  embrace  the  transactions 
between  the  parties  under  the  contract  for  the  entire  year. 
And,  besides,  it  is  net  fir  the  ptaintiff  to  daim  a  ftiHHment 
«if  the  contract  when  he  was  the  first  to  disregurd  it.  Tt  is 
weH  settled  that  when  one  party  has  partly  fnlRled  a  contract 
«m1  nrfwes,  withont  good  cause,  to  complete  it,  he  cannot 
aaeppsr  for  what  he  has  done. 

The  judgment  of  the  county  comrt  is  affirmed. 


Mason  Pcters  v.  Joseph  D.  Farnsworth. 

A  ktler  «r  AtlMMj  iMlhorittd  4l»  ttgeal  to  wU  «i  tht  faMt  friot*,  bgr  ya^ 
lie  or  priTtte  nle,  u  he  might  think  moit  tdvantageoiM,  uid  to  exoeats 
each  contracts,  igreemonU,  couTeyancei  uid  tisurances,  and  perform 
■neh  act!  u  might  be  necessary  to  perfect  the  sale  ;-^ 

BM^  that  he  might  execute  a  deed  with  eorenanta  of  warranty  which 
would  bind  the  prineipala. 

This  was  an  action  on  the  case,  in  which  the  plaintiff 
alibied  that  the  defendant  frandulently  assumed  to  have 
authority  to  convey  to  the  plaintiff  a  certain  lot  of  land,  with 
the  usual  covenants,  and  did  convey  to  the  plaintiff  said  land, 
as  the  attorney  of  Cadwallader  and  Astley,  and  covenanted, 
for  and  in  beliaff  of  said  Cadwallader  and  Astley,  in  their 
names,  and  as  their  attorney,  that  they  were  well  seized  of 
the  premises^  and  that  they  would  warrant  and  defend  the 
»,  Ac 
\  not  guilty,  and  trial  by  jury. 

In  eupport  of  the  declaration  the  plaintiff  gave  in  evidence 
e  deed  fd  the  lad  in  question  from  the  defendant^  u  attor« 
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ney  of  Cadwallader  and  Astley,  to  plaintiff^  dated  Novem- 
ber 11,  1836|  containing  the  usual  covenants  of  seizia  and 
~  warranty.  The  plaintiff  also  gave  in  evidence  the  record  of 
a  recovery,  in  an  action  of  ejectment  for  said  land,  in  favor 
of  D.  A.  Smalley  and  wife  against  the  plaintiff,  at  the  Sep- 
tember term,  1840,  of  Franklin  county  court. 

The  defendant  introduced  in  evidence  a  power  of  attor- 
ney, executed  by  the  said  Cadwallader  and  Astley  to  the 
defendant,  dated  May  5,  1806,  duly  acknowledged  and 
recorded,  authorizing  the  defendant  to  sell  certain  lands  of 
said  Cadwallader  and  Astley,  inclading  the  land  in  question, 
"  for  the  best  prices  that  can  be  gotten  or  had  for  the  same, 

*  either  by  public  auction  or  private  contract,  as  said  attorney 

*  may  think  most  advantageous ;  and,  upon  sale  thereof,  or 
'  any  part  thereof,  to  sign,  seal  and  execute  all,  or  any,  such 

*  contracts,  agreements,  conveyances  and  assurances,  and 

*  to  do  and  perform  all  such  acts  and  things  for  perfecting 
'  such  sale  or  sales,  as  shall  be  requisite  and  necessary  in 
<  that  behalf." 

The  defendant  contended  that,  upon  a  proper  construe* 
tion  of  said  power  of  attorney,  he  was  authorised  and  em- 
powered to  execute  the  deed  to  the  plaintiff,  and  to  insert 
the  covenants  contained  therein.  But  the  court  decided, 
and  so  chai^d  the  jury,  that  said  letter  of  attorney  did  not 
confer  upon  the  defendant  authority  and  power  to  inseK 
said  covenants,  and  therefore  directed  a  verdict  for  the 
plaintiff;  to  which  decision  the  defendant  excepted. 


H.  i2.  fy  /.  /.  Beardsley,  for  defendant. 

The  power  of  attorney  from  Cadwallader  and  Astley 
confers  authority  to  execute  deeds  with  covenants.  It  au- 
thorises the  defendant  to  sell  all  or  any  part  of  the  lands 
belonging  to  said  Cadwallader  and  Astley,  and  upon  sale 
thereof  <'  to  sign,  seal,  and  execute  all  or  any  such  contracts, 
'agreements,  conveyances  and  assurances,  and  to  do  and 
^  perform  all  such  acts  and  things  for  perfecting  such  sale  or 
<  sales  as  shall  be  requisite  and  necessary  in  that  behalf." 

Now  if  covenant  does  not  legally  import  and  mean  some- 
thing more  or  different  than  **  contract,  agreement,  or  asiiur- 
j^nce/'  the. letter  of  attorney  does,  in  terms,  confer  upon  ^he 
[deieodaai  tut^tortt/  to  iasert  tkq  ufuftl  lyMFonaAjst  _  ^^^^  ^ 
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What  then  is  covenant  in  a  deed,  and  what  is  the  legal  Fambus, 

import  of  the  word  ?     Covenant  is  defined  to  be  the  "  ogree^  *^^1i84B.^* 

^ment  or  consent  of  two  or  more,  by  deed,  in  writing,  sealed  ^~| 

^  and  delivered,  whereby  either,  or  one,  of  the  parties  doth  t. 

*  promise  to  the  other,  that  something  is  done  already,  or  "•^•'*- 
<  shall  be  done  afterwards."     2  Jacob's  Law  Die.  1 18.     It 
ap|)ears,  then,  that  the  word  covenant  imports  nothing  more 

than  ^^  an  agreement "  to  perform  or  do  some  particular  act 
or  thing.  Now  the  letter  of  attorney  does,  in  terms,  acttkor- 
ise  the  defendant  to  execute  all  necessary  agreements. 

Again :  The  letter  of  attorney  authorises  the  defendant  to 
execute  assurances.  What  then  is  the  legal  import  of  the 
term  "  assurance  "  ?  It  is  defined  in  Cruise  to  be  the  legal 
evidenee  of  the  transmission  of  real  property,  whereby  every 
man's  estate  is  assured  to  liim.  4  Cruise's  Dig.  9,  18. 
Assurance  means  something  more  than  &mere  sale  and  con- 
veyance. It  is  that  kind  of  deed  or  instrument  by  which  the 
estate  is  not  only  passed,  but'  protected  in  the  hands  of  the 
grantee.  And  this  can  only  be  done  by  inserting  the  usual 
covenants  or  assurances  of  title,  &c.,  in  the  deed  or  instra* 
ment  of  conveyance. 

Again :  The  letter  of  attorney  authorises  the  defendant 
to  execute  such  contracts,  agreements,  conveyances  and 
assurances,  and  to  do  and  perform  all  such  acts  and  things 
for  perfecting  such  sale  or  sales,  as  shall  be  requisite  and 
necessary.  Now  we  insist  that  this  instrument,  like  every 
other,  is  to  be  construed  most  strongly  against  the  maker; 
and  if  there  are  any  doubts  as  to  the  extent  of  the  authority 
intended  to  be  given,  those  doubts  are  to  be  solved  in  favor 
of  the  authority.  Several  important  words  are  used  in  this 
instrument,  that  would  not  be  necessary  in  giving  a  simple 
authority  to  sell.  If  the  rule  of  construction  above  laid 
down,  be  adopted,  and  full  force  is  given  to  all  the  words 
used,  it  must  be  apparent  that  more  was  intended  than 
merely  to  give  such  authority.     And  the  phrase  ^^  to  do  and 

*  perform  ail  such  acts  and  things  as  shall  be  requisite  and 
.*  necessary  to  perfect  such  sale,"  must  be  eonstrued  to 
•intend  the  giving  such  a  deed  and  conveyance  by  the  dei- 
iendant  as  would  perfect  and  protect  the  title  in  the  granieai 

*  *  In  construing  a  power  of  attorney,  the  letter  of  the  iostra* 
pient  ia  not  i0  be  exduainly  9WuMif,  \m\^  MsauMpnilBSi 
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I>i4s«ftfii,   knioiry  isi  ba^«  the  iatetitiou  of  the  parliet  been  carried 

^^SSJ^'    into  effect?     l¥U$om  y.  rnmpj  S  Cow.  R.  195,  233,  884. 

— """""^"■^      Affain:  It   is  well   settled  thet,  in  the  ooMlructkio  of 

V.         powers  of  atiorney  end  ell  other  contracts,  the  situaticni  of 

'  the  parties,  the  subject  matter  of  the  transactions  between 

them,  the  usual  manner  of  transacting  the  business  named 

in  the  mstrainent,  the  pkoe  where  the  business  is  to  be 

tmnsacted,  are  all  to  be  taken  into  the  account  in  determin* 

Mig  tbe  meamag  of  the  instrument  or  any  sentence  tfaereio* 

S  Cow.  ei28. 

To  apply  these  rules  to  the  present  esse,  it  appears  that 
the  power  of  attorney  was  executed  to  the  defendant,  who 
nsides  in  Faiiiield,  in  Vermont,  and  that  the  subject  matter 
idated  to  lands  located  in  Franklin  county,  VemuMit ;  and 
it  should  so  be  oonstraed  as  to  give  authority  to  do  whatever 
is  usually  requned  to  be  done  in  conveyances  of  real  estate 
in  Vermont.  Now  what  are  the  usual  modes  or  instiuwwiuti 
of  oanveyances  in  this  state  ?  They  are  what  are  caUed  fut^ 
daim  deeds  and  deeds  with  the  common  covenants  of  sei>» 
in  nnd  warranty,  &c.  That  one  of  these  modes  of  eon* 
veyance  was  contemplated  by  the  parties  to  tbe  instrunmH, 
there  can  be  no  doubt.  A  quit-claim  cannot  be  regarded 
in  any  sense  as  an  assurance.  The  most  common  instm- 
ment  of  conveyance  is  n  deed  of  warranty. 

The  makers  of  this  instrument  resided  in  Pennsylvania, 
out  of  this  jurisdiction.  It  is  not  to  l>e  supposed  that  pur* 
chasers  of  their  estate  would  take  a  mere  acquittance.  It 
must  be  considered,  then,  that  they  intended  to  autboriae 
tlie  defendant  to  execute  such  a  deed  as  a  purchaser  would 
take,  or  might  require. 

Smattey  ^  AJamB,  for  plaintiff. 

The  defendant  was  a  special  agent,  constituted  for  a  par* 
ticular  purpose,  and  had  merely  authority  to  take  charge  of 
tbe  lands  of  his  principals,  specified  in  their  power  of  attor- 
ney to  iumf  to  sell  them,  and,  on  receipt  of  payment,  to  give 
nnflfeient  conveyances  and  dischaiges,  to  perfect  sncb  sale. 
His  undertaking,  therefore,  to  bind  his  principals,  by  oore^ 
mmMs  of  wairanty,  was  exceeding  his  authority,  and  troid,  na 
to  them,  but  he  is  personally  liable  to  the  pUatiC  AatiA- 
r,a«nad.|L4M« 
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1.  Ad  aotboritj  to  lell,  and  mako  convejances  and  a»»  FBAmnuvt 
tnraooes  of  real  estate,  doea  not  implj  or  confer  authority  to       1843^ 
aiecttte  deeda  with  coveiiantB  of  warranty  of  title,  so  as  to  bind       p^.  ^ 
the  principal.     Nixon  ▼«  HyserM,  b  Johns.  57  ;  Otfrson  r.  ^    9^ 
aU,  1  Johns.  390 ;  Fmn  r.  Harriaan,  3  Term  R.  757,  419,  *" 

S.  The  defendant,  having  assumed  to  have  authority  to 
snake  the  oovenants  in  question,  when  he  had  not,  is  parson* 
ally  liable  to  the  plaintiff,  for  the  damages  he  has  sustainad 
by  his  not  obtaining  the  covenants  for  which  he  paid.  Sum^ 
mretaly.  WUHmnSy  8  Mass.  R.  162,  189,  S09,  S12,  SI8  ; 
Matt  V.  Hicks,  1  Cow.  513 ;  SXone  v.  Wood,  7  Cow.  453. 

3.  The  defendant  is  Kable  in  this  form  of  actioo,  though 
BO  other  act  of  fraud  be  shown  than  the  false  assumption  of 
aathority.  Assuming  a  false  character,  and  thereby  daeeivw 
ing  others,  i^  in  the  eye  of  the  law,  a  fraud,  whether  it  arise 
from  ignorance  in  the  pretender,  of  his  truediaracter,  or  from 
ao  intention  to  deceive  and  defraud.  In  a  civil  suit,  the  pro* 
tender  is  not  prosecuted  to  puniali  him  for  his  wicked  inten* 
tiooa,  but  to  obtain  compensation  for  the  injuries  whieh  his 
assumption  of  a  false  character  has  brought  upoa  others, 
Gould's  Plead.  189;  2  Kent's  Com.  2d  edition,  63 1 ;  Cktrk 
V.  Fo^€r,  8  Vt.  R.  98 ;  Long  v.  CkMwUy  11  Mass.  R.  97 ; 
BmUou  V.  Talbot,  16  Mass.  R.,  461. 

Tlie  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — Exceptions  were  taken  to  the  deeisioA 
of  the  county  court,  by  both  plaintiff  and  defendant.  The 
exception  token  by  the  plaintiff  is,  to  the  rule  of  damagaa 
laid  down  by  the  court.  Those  token  by  the  defendant  iovolvo 
the  inquiry,  whether  the  plaintiff  can  maintain  any  action 
against  the  defendant,  on  the  facts  appearing  in  the  ease ; 
and  this  depends  on  the  construction  to  be  given  to  the  lei* 
tor  of  attorney  from  Cadwallader  and  Astley  to  the  defw* 
dant,  for  if  that  letter  of  attorney  authorized  him  to  eiecuto 
the  conveyance  to  the  plaintiff,  with  the  covenant  of  war- 
ranty, the  suit  of  the  plaintiff  fails. 

In  oertoin  sales  of  personal  property,  the  sgent  who  ia 
empowered  to  sell,  is  authorized  to  give  a  warranty  of  the 
soundoesa  of  the  article  sold,  on  the  ground,  as  waa  said  by 
LonI  Ellenboroagh,  Akxaniir  v.  Oifrson,  2  Camp.  fiBS» 
that,  as  it  is  now  usual,  on  the  sale  of  horses,  to  saqaiio  a 
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F&Aintuii7  warranty,  the  agent  may  be  fairly  presumed  to  be  acting 
I84s!^'    within   the  scope  of  his  authority.     Were  we  without  the 
Z^        authority  of  any  adjudged   case  on  the  subject,  I  should 
V.         strongly  incline  to  the  opinion,  that,  inasmuch  as  it  is  usual, 
""^      '  and  customary,  to  insert  covenants  in  most  deeds  of  con- 
Yeyance,  more  or  less  restricted,  as  the  interest  of  the  gran- 
«  tor  may  require,  a  letter  of  attorney,  authorizing  any  one  to 
sell,  and  to  execute  deeds  or  assurances,  would  authorize 
the  inserting  in  the  deed  or  assurance,  any  such  reasonable 
covenants  as  are  iHsual  in  such  deeds,  limited  only,  by  the 
discretion  of  the  attorney.     And  it  appears  to  me,  that  such 
a  principle  was  recognized  in  the  case  of  Wilson  v.  French, 
dCowen,  195,  where  it  was  holden,  that,  under  a  power 
to  mortgnge,  the  agent  was  authorized  to  insert  a  power  to 
sell,  on  default  of  payment.     It  is  true,  it  was  holden,  in  the 
case  of  Coles  t.  Render,  Cro.  Jac.  571,  that  on  a  promise 
to  make  reasonable  assurance  of  land,  the  defendant  was 
not  bound  to  execute  a  conveyance,  with  ordinary  and  rea- 
sonable covenants  ;*  but  in  the  case  of  Lapels  v.  Chatierlon^ 
reported  in  1  Mod.  67,  and  in  Raymond,  190,  it  was  said 
by  Twisder  that  the  law  is  altered,  since  the  CoUs  if  Kendet 
case,  as  to  covenants  in  a  conveyance,  if  they  l>e  reason- 
able.    It  appears  to  me,  it  would  but  be  extending  the  prin- 
ciple of  the  latter  case  to  the  present,  to  say,  that,  under  a 
promise,  or  under  a  power  of  attorney  to  sell  and  deed,  a 
deed  with  a  covenant  to  secure  the  title,  such  as  is  usual, 
^  should  be  required.     The  court  of  appeals  in  Kentucky  have 
decided  that  a  power  to  sell  lands  includes  an  authority  to 
convey   with  covenants  of  general  warranty.     Vanada  v. 
Hopkins,  22  Marshall's  R.  293.     The  case  of  Nixon  v. 
Hyserotl,  5  Johns.  58,  is,  however,  opposed  to  this  view ; 
and  the  authority  of  the  latter  case  is  recognised  both  in  the 
7  &  12  Johns,  and  2  Co  wen.     Upon  this  subject  it  is  very 
desirable  that  the  law  should  be  considered  the  same  in  the 
different  states.    In  the  case  of  Nixon  v.  Uyserott  it  is  to 
be  observed,  that  the  letter  of  attorney  authorized  the  attor- 
ney ^<  to  grant,  bargain,  sell,  release,  convey  and  confirm  in 
fee"  to  any  person,  certain  specified  lots,  and  that  these  are 
the  operative  words  made  use  of  in  the  granting  part  of  a 
deed,  and  had  no  reference  to  the  species  of  conveyance 
lafaieb  the  attorney  might  adopt.  The  further  words  <<  to  exe- 
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cute,"  &c.  "  such  conveyances,  assurances/'  &c.  neither  en*    Frahklik, 
larged,  extended  nor  limited  the  authority  first  given,  but      TaTa^' 
only  left  it  to  the  attorney,  to  adopt  such  conveyance,  as,  in       ■p^t^^ 
his  judgment,  might  be  needful  to  transfer  the  title.     The         ^^ 
letter  of  attorney  gave   no  other  authority,  except  to  sell, 
and  execute  such  deeds  as  the  attorney  might  think  neces« 
sary  to  effectuate  the  sale.     It  was  so  treated  in  the  case  of 
Gibson  v.  CoU  and  others,  7  Johns.  390,  and   Van  Eps  v. 
Schenectady,  12  Johns.  436,  where  the  case  was  mentioned. 
In  the  case  before  us,  the  letter  of  attorney  to  the  defen- 
dant authorized  him  to  do  all  that  was  necessary  in  relation 
to  certain  tracts  of  land  in  Bakersfield  and  Fairfax  to  obtain 
possession,  and  to  *^  sell  for  the  best  prices,  either  by  public 
'  auction  or  private  contract,  as  he  might  think  most  advan- 
'  tageous.    And,  upon  sale  thereof,  or  any  part  thereof,  and 

*  on  receipt  of  the  money,  arising  from  such  sale  or  sales,  to 
'  give  sufficient  releases,  acquittances  and  discharges  for  the 
^  same,  and  to  sign,  seaI,^fKAiil(@fe«fei^dl  or  any  such  con^ 
<  tracts,  agreements,  cm^ufj^BeF-Aii^^kuiirances,  and  to 

*  do  and  perform  all  sun  acts  and  thingsMr  perfecting  such 
'  sale  or  sales  thereof,  nJuff  filSKKilw9  ^^  ^^^^^  ^^  ^^' 
'  quisite  and  necessary  m  that  behalf."  ^^^^^  ^^is  letter  of 
attorney  he  was  bound  ^rlal&mA¥M«^  as  would  be 
most  advantageous  to  his^^ungjoali^fAB^o  obtain  the  best 
prices,  and  was  authorized  to  masC^such  contracts  or  agree- 
ments— which,  if  under  seal,  would  be  covenants — as  were 
requisite;  and  could  bind  his  principals  thereby.  He  could 
bind  them  to  make  a  good  title  by  warranty  deed,  or  otherr 
wise.  The  authority  was  plenary  to  bind  the  principals  by 
a  contract,  covenant  or  agreement,  to  secure  the  title  to  the 
purchaser,  and  he  could  execute  a  deed,  conveyance,  or 
assurance,  with  such  covenants  as  were  necessary  to  pro- 
cure the  best  prices  and  the  most  advantageous  terms  of 
sale.  We  think,  therefore,  that,  under  this  letter  of  attor- 
ney, he  was  fully  authorized  to  execute  the  deed  to  the  plain-^ 
tiff  with  the  covenants  therein  contained,  and  by  such  cove-^ 
nants  Cadwallader  and  Astley  were  obligated  to  assure  the 
title,  and  the  defendant  did  not  exceed  his  authority  and 
was  not  liable  in  this  action. 

The  judgment  of  the  county  court  is  reversed. 
Vol.  XV,     s.  r.  vol.  i.         21 
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jANUAar  Term,  1843. 

Pke&ent  Hotf.  CHARLES  K.  WILLIAMS,  Chief  Justice:. 
•*  ISAAC  F.  KBDPIBLD,  >  .,^,^  j^ii^^ 
-      MILO  L.  BENNETT,    ^  A»«»/im<  ^t««i«fu 


De  Clanct  Stouohton^  Jr.,  u.  Danford  Mott. 

Under  the  act  of  Coagrem  of  1838,  commonly  called  the  neutralitjr  act,  tbr 
collectori  and  other  officera  therein  mentioned ,  were  authorised  to  aeise 
and  detain  vesaela  haying  armi,  d^o.  on  board,  passing  towards  a  foreign 
state  or  colony,  conterminons  with  the  United  States,  when  they  had 
reason  to  believe  that  the  vessels,  &c.  were  to  be  employed  in  a  military 
expedition  or  operation  against  snch  state  or  colony. 

The  term  ^^ frontier  "  means  something  more  than  the  boundary  line. 
It  means  a  tract  of  country  contiguous  to  the  line ;  and  it  is  not  material 
whether  such  vessels,  dbc.  were  actually  intended  to  be  passed  across  the 
boundary  Tine  into  the  foreign  territory. 

When  a  plaintiff,  in  his  replication,  traverKS  an  immaterial  fact,  which  i» 
found  in  his  favor^  the  defendant  cannot  have  judgment,  wwidieU  im» 
ebstante. 

This  was  an  action  of  trespass,  in  two  counts,  for  seizing 
and  conveying  away,  at  Champlafn,  in  the  state  of  New 
York,  on  the  lOtb  of  November,  1838,  a  sloop,  called  the 
Gen.  McComb,  and  ako  for  seizing,  taking,  and  carrying 
away,  on  the  1 2th  of  said  November,  certain  arms  and  muni- 
tions of  war,  found  on  board  of  the  same. 

The  defendant  pleaded  the  general  issue ;  and  also  three 
pleas  in  bar  of  the  action. 

The  first  plea  in  bar,  was,  in  substance — ^that,  at  the  time 
of  the  alleged  8eizure,^the  defendant  was  a  deputy  collector 
of  the  customs,  for  the  district  of  Vermont ;  that,  on  the  8th 
of  said  November,  said  sloop  arrived  at  Rouse's  Point,  m 
said  Champlain,  near  the  northern  boundary  of  the  United 
States,  from  some  place  south  of  the  same,  having  on  board, 
large  quantities  of  arms  and  munitions  of  war,  and  was  about 
to  pass  the  frontier  of  the  United  States,  for  some  place  within 
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the  province  of  Lower  Canada ;  that,  from  the  character  of  Gkaito  Uti, 
the  Teasd,  and  the  quantity  of  armi  and  munitioni  of  war,     "^Te^x^' 
there  was  probable  cause  to  believe,  and  the  defendant  did    Btouffhto* 
believe,  that  said  sloop  and  arms,  and  munitions  of  war,  were         «• 
intended  to  be  employed  by  the  owner  or  owners  thereof,  in         ^^ 
carrying  on  a  military  eipedttion  against  the  provinceof  Low- 
Canada,  a  province  of  the  kingdom  of  Great  Britain,  with 
whom  the  United  States  were  at  peace ;  and  that,  for  the 
reasons  aforesaid,  the  <lefendant  seized  said  sloop,  and  said 
arms  and  munitions,  and  detained  the  same  for  the  decision 
of  the  President  of  the  United  States,  as  by  the  laws  of  the 
United  States  he  was  commanded  to  do ;  which  is  the  same 
taking  complained  of« 

Second  plea  in  bar,  the  same  as  the  first,  except  that 
Thomas  Crook  is  stated  to  have  been  a  deputy  cdlector  in 
the  northern  district  of  New  York,  and  that  the  taking  was 
by  his.  order. 

Third  plea  in  bar,  the  same,  except  that  it  is  stated  that 
Ju^n  Dimmick  was  a  captain  in  ibe  ^  United  Stales  army, 
commanding  certain  troops  of  the  United  States,  at  said 
Rouse's  Point,  and  that  the  taking  was  by  his  order. 

Replication  to  the  pleas  in  bar,  that  the  sloop  was  not,  at 
the  time  of  said  seizure,  about  to  pass  the  frontier  of  the  Uni- 
ted States,  as  in  said  pleas  alleged.     Issue  to  the  country. 

On  the  trial  in  the  county  county  court  it  appeared  by 
the  evidence  on  the  part  of  the  plaintiff,  that  the  said  amss 
and  munitions  of  war  were  collected  at  a  place  called  Al- 
buigh  Springs,  and  put  on  board  the  said  sloop  on  the  night 
of  the  6th  November,  1838;  that  on  the  seventh  of  the  same 
November,  the  said  sloop,  with  the  said  arms  and  munittons 
of  war  on  board,  was  sailed  from  Alburgh  Springs  to  said 
Rouse's  Point,  the  said  Point  being  about  one  mile  south  of 
the  said  boundary  and  the  most  northern  landing  (dace  in  the 
United  States ; — ^that  on  the  said  7th  of  November,  a  battle 
vras  fought  between  a  portion  of  the  British  troops,  and  a 
party  conmionly  called  the  patriots,  in  the  province  of  Canada 
adjoining,  and  near  to  said  Rouse's  Point,  and  that,  while  the 
said  battle  was  raging  and  about  the  time  of  its  conclusion, 
by  the  defeat  and  flight  of  the  patriots,  the  said  sloop  round- 
ed to,  at  said  Rouse's  Point  and  cast  anchor  in  the  stream 
about  fifty  rods  from  the  wharf  at  said  landing  place.    The 
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GftAHD  IsLx,  plaintiff's  evidence  tended  also  to  show  that  the  said  sloop 

^^}S42^'    was  chartered  to  go  from  said  Alburgh  Springs  to  said 

hton    I^*^*'^®'*  Point  and  no  further  to  the  north  ;  but  the  same 

V.         evidence  also  tended  to  show  that  the  said  arms  and  munitions 

'      of  war  were  intended  to  be  used  in  the  said  patriot  service 

in  the  said  province  of  Canada,  and  to  be  transhipped  from 

said  sloop  to  small  boats,  and  by  them  conveyed  to  some 

place  within  the  said  province. 

It  appeared  by  evidence  on  the  part  of  the  defendant,  that 
he  was  a  deputy  collector  and  inspector,  under  the  collector 
of  the  customs  for  Vermont  district ;  that  one  Thomas  Crook 
was,  in  liite  manner,  a  deputy  collector  and  inspector,  under 
the  collector  of  the  customs  for  the  northern  district  of  New 
York,  and  that  Justin  Dimmick,  captain  of  artillery  in  the 
United  States  army,  was  then  stationed,  and  had  command 
*  of  the  United  States  troops  then  stationed,  at  said  Rouse's 
Point. 

Evidence  on  the  part  of  the  defendant  was,  also,  intro- 
duced, tending  to  show,  that,  after  the  said  sloop  had  rouhd^- 
ed  to  at  Rouse's  Point  and  cast  anchor,  the  said  Capt.  Dim- 
mick requested  the  defendant  and  said  Crook  to  go  on  board 
the  said  sloop  and  make  due  examination  as  to  the  loading, 
and  that  for  that  purpose,  the  defendant  took  his  boat,  and 
hands,  and  conducted  the  said  Crook,  with  a  sergeant's 
guard,  on  board  the  said  sloop,  and  that,  after  making  the 
examination,  and  ascertaining  that  the  said  sloop  was  loaded 
with  fixed  ammunition,  powder,  balls,  &c.,  and  finding  no 
one  on  board,  Crook  left  the  guard  on  board  and  returned 
with  the  defendant  to  the  shore,  and  made  report  of  the 
loading  to  Capt.  Dimmick ;  and  that,  thereupon,  Dimmick 
requested  the  defendant  and  Crook  to  seize  the  said  sloop 
and  bring  her  to  the  shore ;  that  the  defendant  declined 
'making  the  seizure,  as  it  was  in  Crook's  district,  and  was, 
therefore,  more  appropriately  his  duty  ;  and  that,  thereupon, 
Dimmick  requested  Crook  to  make  the  seizure,  and  that 
Crook  did  seize  said  sloop  and  convey  it  to  the  shore,  when 
Dimmick  took  control  of  the  arms  and  munitions,  and  caus- 
ed them  to  be  taken  out  of  the  sloop  and  secured,  in  obe- 
dience to  the  act  of  Congress  of  the  10th  March,  1838. 

Evidence  was  introduced  on  the  part  of  the  plaintiff,  tend- 
ing to  prove  that  the  defendant  was,  voluntarily,  aiding  and 
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assUting,  both  in  the  first  examination  of  the  sloop,  and  in  Grasd  Islc, 

the  actual  seizure  and  detention  of  the  same,  and  tending  to      ^isSIs?'* 

prove  his  subsequent  repeated  admission  that  he  seized  the    gtonffhton 

sloop.    It  appeared  that,  in  consequence  of  her  being  im-         ^• 

properly  moored  at  the  wharf,  the  sloop  broke  loose,  in  a 

high  wind,  during  the  first  night  after  the  seizure,  and  went 

ashore,  where  she  had  remained  a  wreck,  up  to  the  time  of 

the  trial.    It  also  appeared  that  the  sloop  was  brought  to  the 

wharf  within  two  or  three  hours  after  she  was  boarded  and 

the  guard  left  on  board  as  aforesaid.     It  did^not  appear  that 

the  defendant  or  Crook  was  on .  board  when  the  vessel  was 

brought  tb  the  wharf;  but  she  appeared  to  have  been  brought 

there  under  the  immediate  direction  of  one  Philips   who 

went  on  board  after  the  defendant  and  Crook  had  returned 

to  the  shore  as  aforesaid. 

On  the  subject  of  the  taking,  the  defendant's  counsel  in- 
sisted that  the  act  of  boarding  the  sloop,  for  the  purpose  of 
ascertaining  the  character  of  the  loading,  was  not  a  taking 
of  the  vessel,  for  which  the  action  of  trespass  would  lie. 
And  to  this  the  court  assented,  and  instructed  the  jury  ac- 
cordingly. The  defendant's  counsel  further  insisted  that  if 
the  manner  of  boarding  in  this  instance,  as  by  posting  and 
leaving  a  military  guard  on  board,  did  amount  to  a  taking  of 
the  vessel,  yet,  for  that  taking,  the  defendant  was  not  re- 
sponsible, unless  he  united  or  participated  in  the  order  of 
Crook  or  Dimmick  for  such  taking  of  possession.  On  this 
point  the  court  charged  substantially  as  follows :  That  if  the 
defendant,  knowing  it  was  intended  to  take  possession  of  the 
sloop,  if  she  was  found  to  have  munitions  of  war  on  board, 
voluntarily  assisted  with  his  boat  and  hands  to  carry  that  pur- 
pose into  effect,  be  was,  in  legal  contemplation,  a  party  and 
principal  in  the  trespass.  To  which  direction  the  defendant 
excepted. 

Under  th§  issue  upon  the  pleas  in  bar,  tbe»  defendant  in- 
sisted that  4)e  arms  and  munitions  of  war  were  liable  to  sei- 
zure and  detention  by  the  law  of  Congress  of  the  10th  of 
March,  1839,  commonly  called  the  neutrality  law,  independ- 
ent of  the  question,  whether  the  sloop  was  about  to  pass  the 
frontier,  or  not ;  and  that,  in  relation  to.  the  sloop,  the  term 
frontier t  in  the  said  act  of  Congress,  was  not  limited  to,  and 
did  not  mean,  an  imaginary  line,  without  breadth,  dividing  the 
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Orahd  Isu,  United  Sl&tes  from  said  province  of  Canada,  but  was  intend^ 
1^13!^^'    ^  to  embrace  a  belt  of  country  contiguous  to,  and  bounded 

fftirsffctim  ^"  ^^  ^^^^  ^y  ^'^  ''°^*  ^^^  ^^  ^^^^  decided,  and  10 
«.  chariped  the  jury,  that  the  term /ronlier,  in  the  said  act,  was 
the  dividing  line  between  the  two  countries,  and  that  the 
defendant  had  not  authority,  under  the  said  act,  to  seise 
and  detain  the  said  sloop,  without  evidence,  satisfying  the 
jury,  that  the  said  sloop  was  to  be  conveyed  beyond  the  said 
line,  and  into  the  said  province  of  Canada ;  that  thci  ciroum- 
stances  of  the  loading  on  board,  the  use  to  be  made  of  it, 
and  the  apparent  direction  of  the  sloop,  were  maters  to  be 
weighed  in  conneiion  with  the  evidence  relating  lo  the  al* 
Icged  contract  of  the  parties  limiting  the  voyage ;  and  that, 
onless  the  jury  were  satisfied  that,  in  point  of  fact,  it  was  the 
intention  of  the  parties  that  the  sloop  should  pass  the  line,  it 
did  not  amount  to  a  passing  the  frontier  of  the  United  States, 
aa  contemplated  in  the  said  act,  and  did  not,  on  the  defend- 
ant's part,  sustain  the  issue  on  trial  under  the  special  pleas. 

The  oonrt  further  instructed  the  jury  that,  inasmuch  as 
the  defendant  had  not,  in  pleading,  claimed  a  temporary 
right  of  detaining  the  vessel,  as  incident  to  that  of  seizing 
and  taking  away  the  munitions  of  war  found  on  board,  no 
such  temporary  right  was  properly  in  issue,  or  to  be  regard- 
ed by  them. 

Verdict  and  judgment  for  the  plaintiff.  To  the  decision 
and  charge  of  the  court  under  the  issue  upon  the  pleas  in 
bar,  the  defendant  excepted. 

C.  Adams f  for  defendant. 

I.  The  court  erred,  in  chaining  that  the  term  frontier 
meant  the  dividing  line  between  the  two  countries.  It  does 
not  mean  a  line  without  breadth,  dividing  countries,  but  a 
belt  of  country  bounded  by  that  line.  In  Webster's  diction- 
ary, it  is  defined'  to  be  the  border,  confine^  extreme  part  of  a 
country.  It  is  a  word  of  frequent  occurrence  m  the  laws 
of  the  United  States,  and  is  never  used  as  the  dividing  line, 
but  is  always  used  as  designating  the  country  bordering  on 
the  line.     4  U.  S.  Laws  2255,  2272,  2348,  2460. 

II.  The  court  also  erred,  in  directing  the  jury^hat  the  de- 
cision of  the  question  of  passing  the  frontier,  rested  on  the 
proof  of  the  intention  of  the  party.     The  court  decided 
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"  that,  unless  the  jury  were  satisfied  that,  in  point  of  fact,  it  Oraio  Islk, 
'  was  ^e  intention  of  the  parties  that  the  sloop  should  pass      1^4^* 

*  the  line,  it  did  not  amount  to  a  passing  of  the  frontier  of   g^^^^^^^"" 

*  the  United  States,  as  contemplated  in  the  said  act"  Un-  ^jr. 
der  that  charge,  if  the  sloop  had  been  taken  across  the  line, 
it  would  not  have  justified  the  defendant,  without  proof,  that 
it  was  taken  in  conformity  to  such  intention.  So  when 
abandoned  by  the  parties,  if,  instead  of  being  anchored  it 
had  drifted  over,  or  if  the  patriots  had  come  over  and  taken 
it,  it  would  not  have  come  within  the  charge. 

The  intention  of  the  party,  was  not  a  traversable  fact. 
It  is  not  one  of  the  conditions  on  which  the  right  of  seizure 
rests.  The  character  of  the  articles  seized,  and  of  the  ofll* 
cer  seizing,  being  admitted,  there  were  but  two  issues  that 
codld  be  raised,  namely,  that  the  articles  were  in  motion  on 
the  frontier,  and  probable  cause  of  belief.  The  act  must 
haf^e  this  latitude  of  construction,  or  Congress  have  signally 
failed  to  carry  out  their  own  intention.  Congress  intended 
to  prohibit  the  transportation  of  all  arms  and  munitions  Jnto 
Canada,  and  the  ofiicers  of  government  were  required  to  de- 
tain, where  circumstances  indicated  such  intention. 

F.  Hazen  and  O.  J^evenSy  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — ^This  was  an  action  of  trespass  against 
the  defendant,  for  seizing,  taking,  and  conveying  away,  a  cer- 
tain sloop  called  the  Gen.  McComb,  and,  also,  certain  arms 
and  munitions  of  war.  To  the  declaration  the  defendant 
plead  the  general  issue,  and  a  plea  in  bar,  and  the  plea  in 
bar  is  traversed.  On  the  trial  by  the  jury,  a  verdict  passed 
for  the  plaintiff,  and  the  defendant  moved  for  a  judgment, 
peridido  non  obttatUe,  which  was  overruled  by  the  court. 
The  defendant  endeavored  to  justfy  the  seizing  and  detain- 
ing the  vessel,  &c.,  under  an  act  of  Congress,  passed  in  1888, 
commonly  called  the  neutrality  act,  which  provided  for  the 
seizing  of  vessels  and  arms,  prepared  for  expeditions  against 
<M>nterminous  territory  of  foreign  nations,  with  whom  the 
United  States  were  at  peace. 

On  the  subject  of  the  taking,  the  defendant's  counsel 
requested   the  court   to    instruct  the  jury,    that  the  act 
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Oraitd  Islk,  of  boarding  the  sloop,  for  the  parpose  of  agcertaiDing 
^^^St^^  the  character  of  the  loading,  was  not  a  taking  of  the  .ves- 
StonffhtoB  ^^  ^^^  which  the  action  of  trespass  would  lie.  To  this 
V'^  the  court  assented,  and  charged  the  jury  accordingly.  They 
farther  requested  the  court  to  charge,  that  if  the  man- 
ner of  boarding,  d^c,  did  amount  to  a  taking  of  the  vessel, 
yet  the  defendant  was  not  responsible,  unless  he  united  or 
participated  in  the  order  of  Crook  or  Dimmick,  for  such 
taking.  The  charge  of  the  court  was,  in  substance,  that  i^ 
the  defendant  knew  of  the  intention  of  taking  the  vessel,  and 
voluntarily  assisted  with  his  boat,  he  was,  in  contemplatioa  of 
law,  a  party  and  principal  in  the  trespass.  The  charge  was 
undoubtedly  correct,  in  this  particular,  as  it  was  evidently 
such  an  invasion  of  the  property  of  the  plaintiff,  as  would 
amount  to  a  trespass,  and* for  which,  unless  justified, '|he 
defendant  was  liable.  Indeed,  it  may  be  questioned  whether 
the  court  did  not  go  too  far,  in  acceding  to  the  first  requ^t 
of  the  defendant,  if  there  had  been  no  other  plea  but  the 
general  issue. 

The  plea  in  bar  sets  forth,  in  substance,  that  the  defend- 
ant was  a  deputy  collector ;  that  the  sloop,  Gen.  McCon^, 
arrived  at  Rouse's  Point,  near  the  northern  boundary  of  the 
United  States,  from  some  place  to  the  south,  and  was  then 
and  there  about  to  pass  the  frontier,  for  some  place  within 
the  province  of  Lower  Canada,  having  on  board  arms  and 
munitions  of  war ;  and  that,  from  the  character  of  the  vessel, 
and  the  arms  and  munitions  of  war  on  board,  there  was  prokn 
able  cause  to  believe,  and  the  defendant  did  believe,  th^y 
were  intended  to  be  employed  in  military  operations  in  tbe 
province  of  Canada,  &c.,  and  for  the  reasons  aforesaid,  tbe 
defendant,  as  such  deputy  collector,  did  seize  and  detain  tbte 
said  sloop,  and  the  said  arms,  &c.  In  the  replication,  the 
plaintiff  denies  that  the  sloop  was  about  to  pass  the  frontier 
of  the  United  States,  and  issue  is  taken  upon  that  fact  only. 

On  the  trial,  the  question  arose  as  to  what  should  be  con- 
sidered the  frontier.  The  court  decided  that  the  frontier 
was  the  boundary  line,  between  the  United  States  and  the 
province  of  Canada ;  and  unless  the  evidence  satisfied  the 
jury  that  the  sloop  was  to  be  conveyed  beyond  the  line,  and 
into  the  province  of  Canada,  the  defendant  had  no  authority, 
under  the  act  before  mentioned,  to  seize  and  detain  the  ves-. 


V. 
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sel.     We  *think  the  court  were  incorrect  in  both   of  these  Grand  Ule, 
decisions,  as  to  the  construction  of  the  act  of  Congress,  before       i843.  * 
mentioned.     The  term  frontier,  embraces  a  tract  of  country    stoughton 
of  a  greater  or  less  width,  bordering  on,  and  contiguous  to, 
the  line  ;  and,  though  both  the  act  of  Congress,  and  the  plea, 
speak  of  the  vessel,  as  about  to  pass  the  frontier  for  a  place 
within  a  foreign  state  or  colony,  yet,  we  do  not  consider  it 
necessary,  in  order  to  justify  the  officers  therein  mentioned, 
in  seizing  and  detaining  a  vessel,  &c.,  that  the  vessel  should 
actually  be  about  to  pass  the  boundary  line.     Indeed,  such  a 
construction  would  render  the  act  wholly  insufficient  and 
inoperative.     It  cannot  be  that  a  vessel,    with  arms  and 
munitions,  might  approach  the  extreme  verge  of  the  frontier, 
close  to  the  line,  where,  as  the  evidence  tends  to  prove,  all  the 
arms,  ammunition  and  munitions  of  war,  could  be  taken  there- 
from, and  used  with  the  consent  of  the  owner,  in  forwarding, 
and  carrying  on,  military  operations  within  the  territory  of  a 
foreign  power,  with  whom  the  United  States  were  at,  peace, 
and  no  officer  of  the  United  States  be  justified   in  interfer- 
ing.    We    think  the  officers  mentioned  in  the  act  of  Con- 
gress, were  authorized  and  justified  by  that  act,  in  seizing 
and  detaining  any  vessel,  having  on  board  arms  or  munitions 
of  war,  sailing  in  the  frontier,  and  near  to  the  boundary  line, 
and  in  a  direction  to  the  foreign  province,  if  they  had  proba- 
ble cause  to  believe,  and  did  believCy  either  from  the  charac- 
ter of  the  vessel,  or  the  quantity  of  arms  and  munitions,  on 
board,  or  other  circumstances,  that  either  the  vessel  or  the 
munitions  of  war,  were  intended  to  be  employed,  either  by 
the  owner  thereof,  or  any  other  person  with  his  privity,  in 
carrying  on  any  military  expedition  or  operations,  within  the 
territory  of  a  foreign  power.     As  the  decision  of  the  court 
made  the  justification  of  the  defendant  to  depend  wholly  on 
the  fact,  whether  the  vessel  was  about  to   pass  the  boundary 
line  of  the  United  States,  into  the  province  of  Canada,  the 
decision  was  erroneous  and  must  be  reversed. 

It  follows  from  the  opinion  already  expressed,  that  the 
plaintiff,  in  his  replication,  traversed  an  immaterial  allegation 
in  the  defendant's  plea  ;  leaving  the  material  part  unanswer- 
ed. The  defendant  now  insists,  that  he  is  entitled  to  a  judg- 
noent,  notwithstanding  the  verdict.  Such  a  judgment  is  never 
rendered  for  a  defendant.     It  is  only  rendered  for  a  plaintiff. 

Vol.  XV.  s.  b.  vol.  i.         22 
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Grand  Islk,  apon  the  confession  in  a  plea,  bad  in  substance.     When  a 

^Tb^^*    defendant  passes  over  a  repHcatton,  insufficient  and  immate* 

P^^^^      rial  in   law,  without  demurrer,  and  an  issue  of  fact  has  been 

V.         joined  on  such  immaterial  replication,  and  found  against  him, 

A^WbUe.    ^^^  court,   not  knowing  from  the  finding  of  the  jury,  for 

whom  to  give  judgment,  will  either  award  a  repleader,  or 

arrest  the  judgment,  on  a  proper  motion  therefor,  as  a  useless 

trial  might  have  been  prevented  if  the  plaintiff,  instead  of 

joining  issue,  had  demurred  to  the  traverse.     No  motion, 

either  in  arrest  or  for  a  repleader,  has  been  made.     But  as 

the  judgment  of  the  county  court  is  reversed,  and  the  cause 

will  have  to  be  remanded  there  for  trial  of  the  general  issue, 

the  counsel  can  there  make  such  application  to  alter  or 

amend  the  pleadings  as  they  may  think  the  interest  of  their 

clients  require. 

The  judgment  of  the  county  court  is  reversed. 


Daniel  M.  Brown  t;.  Horace  Wadsworth  and 
William  W.  White. 

The  judgements  of  courts  martial  are  conclusiye,  like  thc^e  of  any  otber 
courts,  unless  some  defect  in  regard  to  their  jurisdiction  is  shown. 

Trespass  for  a  cow.  The  defendants  pleaded,  severaUy, 
each,  the  general  issue.  They  also  pleaded,  severally,  two 
pleas  in  bar. 

The  defendant,  Wadsworth,  in  his  pleas  in  bar,  alleged 
in  substance,  that  the  plaintiff,  having  been  enrolled  in  the 
Ist  company,  10th  regiment,  1st  brigade,  and  2d  divinon 
of  the  militia  of  this  state,  was,  in  May  1839,  duly  warned 
to  appear  in  said  company,  armed  and  equipped,  on  the  4th 
day  of  June  then  next,  and  that  he  did  not  appear  in  obe- 
dience to  said  warning ;  that,  on  the  9th  of  July  following, 
the  commander  of  said  company  issued  a  notification  to  the 
plaintiff  that  he  was  amerced  in  a  fine  for  said  non-attend« 
ance,  and  commanded  one  Henry  White,  a  sergeant  of  said 
company,  to  serve  the  same  on  the  plaintiff,  and  to  summon 
him  to  appear  before  a  court  martial  of  said-  regiment  to  be 
holden  on  the  25th  of  said  July,  to  show  cause  why  judg« 
ment  should  not  be  rendered  against  him,  and  execution 


CASES  IN  THE  SUPREME  COURT  171 

iiiued  thereon,  which  was  served  on  the  plaintiff  on  the  12th  Grahd  Islv, 
of  the  same  month,  by  reading  Mid  natificaiian  in  hi^      '^m^^^ 
kearing ;  that  said  court  martial  was  holden  on  said  25th       srowu 
of  July,  when  the  said  captain  reported  the  plaintiff  as  de-         «• 
Itnquent,  as  aforesaid,  and  said  court   thereupon  amerced    st  White. 
him  in  a  fine ;  that  the  defendant,  Wadsworth,  was  senior 
field  officer  of  said  regiment,  and,  as  such,  issued  execution 
against  the  plaintiff  for  said  fine  and  the  cost,  and  delivered 
the  same  to  the  defendant.  White,  then  quartermaster  of 
said  r^ment,   who  levied  the  same  on  the  plaintiff's  cow, 
which  was  the  alleged  trespass  complained  of. 

The  pleas  in  bar  of  the  defendant,  White,  contained  the 
same  allegations  as  those  set  forth  in  the  pleas  of  Wadsworth, 
and  justified  the  taking,  under  the  process  from  Wadsworth, 
as  in  his  pleas  set  forth. 

To  these  pleas  in  bar  the  plaintiff  replied  that  he  was 
not  furnished,  or  served  with,  a  copy  of  any  charges  or  spe- 
cifications upon  which  he  was  tried  before  said  court-martial, 
ten  days  before  said  trial,  or  at  any  other  time. 

To  this  the  defendants  severally  rejoined,  alleging  that 
the  plaintiff  appeared  by  his  attorney  before  said  court  mar- 
tial, and  had  his  day  in  court,  and  might  and  should  have 
availed  himself  of  the  matter  set.  up  in  his  said  reply,  &c. 

There  was  thereupon  a  demurrer,  and  joinder  in  de- 
murrer. 

The  county  court,  profarma^  rendered  judgment  for  the 
defendants.     The  plaintiff  excepted. 

B.  Adams,  for  the  plaintiff. 

The  plaintiff  contends  that  a  regimental  court  martial,  con- 
stituted by  the  act,  regulating  and  governing  the  militia  of 
this  state,  approved  November  1,  1837,  is  a  court  of  special 
and  limited  jurisdiction,  deriving  all  its  authority  from  stat- 
ute* If  such  court,  therefore,  exceed  the  authority  given  it 
by  law,  its  acts  and  proceedings  are  absolutely  null  and  voidj 
and  all  concerned  therein  are  trespassers.  Hendrick  and 
uri/e  V.  Cleaveland,  2  Vt.  R.  329.  The  same  doctrine  is 
also  recognized  in  Walbridge  v.  HaUj  3  Vt.  R.  114,  and 
Wise  V.  Withers,  1  Cond.  Rep.  552.  The  24th  article 
chap.  9,  in  sec.  1,  of  said  act — Rev.  Stat.  573 — declares  that 
every  non-commissioned  officer,  musician  or  private,  to  be 


172  CASES  IN  THE  SUPREME  COURT 

Grand  Isls,  tried  by  a  court  martial,  shall  be  furnished  with  a  copy  of  the 

?843!^'     charges  and  specifications,  upon  which  he  is  to  be  tried,  at 

gj^^^      least  ten  days  before  his  trial  is  commenced  and   the  plead- 

«•         ings  here  plainly  show  that  this  was  not  done.    See  N.  Y. 

^""wff  Dig-  P-  524,  Martial  Law,  Courts  Martial ;  and  p.  524,  Nos. 

14  and  15,  Militia  Law. 

fV.  W.  White,  for  defendants. 

1.  The  4th  sect,  of  chap.  11th  of  the  act  "regulating 
and  governing  the  militia,"  passed  in  1837,  in  which  is 
pointed  out  the  mode  of  proceeding  in  the  collection  of  fines 
for  noh*appearance  and  for  not  being  furnished  with  arms 
and  equipments  (see  19th  Sl  20th  art.  chap.  9^  act  of  1837) 
at  any  company  training,  does  not  require  that  the  individ- 
ual amerced  should  be  furnished  with  a  copy  of  charges  or 
specifications  ten  days  before  the  regimental  court  martial 
shall  assemble,  but,  on  the  contrary,  that  the  "  noHficatum 

<  ahaU  he  served  by  being  read  in  the  hearing  of  such  de- 

<  linquent  or  by  leaving  a  true  and  cUtested  copy  thereof  at 
^            '  his  last  and  usual  place  of  abode,^^  and   no  other  notice 

whatever  is  required.  Rev.  Stat.  579-80,  4th  sect.  The 
24th  art.  (chap.  9th)  has  reference,  particularly,  to  brigade 
courts  martial. 

The  irregularity  of  the  service  of  the  notification,  or  an 
^  omission  on  the  part  of  the  officer  to  furnish  a  copy  of 
charges  or  specification  ten  days  before  the  sitting  of  the  regi- 
mental court  martial,  if  such  was  required,  does  not  render 
their  judgment  or  proceedings  void.  The  principle  is  well 
settled  in  this  state,  that  a  judgment  of  a  court  of  compe- 
tent jurisdiction  is  conclusive  until  reversed,  annulled,  or, 
in  some  manner  set  aside,  and  that  it  cannot  be  attacked, 
collaterally,  by  evidence  tending  to  show  that  it  was  irregu- 
larly or  improperly  obtained.  A  judgment  cannot  be  collat- 
erally impeached.  Moore  v.  Allen  fy  Bateman,  1  D.  Chip. 
R.  382  ;  Hoxie  y.  Wright,  2  Vt.  R.  268  ;  Smith  v.  JJice, 
11  Mass.;  Walbridge  v.  Hall,  3  Vt.  R.  114;  Evarts  v. 
Gove,  10  Vt.  R.  161 ;  2  Aik.  R.  251  ;  7  Term  R.  265 ;  2 
Dallas'  R.  302;  2  Wilson,  385;  Arch.  C.  Plead.  219 ;  I 
Stark  Ev.  212,  222;  13  Johns.  R.  521,  8  do.  157. 

The  proceedings  in  this  case  are  not  even  voidable,  inas- 
much as  there  was  an  appearance^  and  a  neglect,  upon  the 
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part  of  Brown  to  plead  such  matter  in  abatement,  or  to  avail  Grand  Islb, 
himself  of  the  same  in  his  defence.    It  must,  therefore,  be      ^843!^^' 
considered  as  waived  and  cannot  be  assigned  for  error.  jKd-      Brown 
loggy  ex-parte,  6  Yt.  519.  «• 

2.  The  execution,  under  which  White  justifies,  being  &  White, 
good  upon  its  face,  is  a  sufficient  justification  to  him,  and 
he  was  not  bound  to  look  beyond  his  precept  to  see  whether 
there  was  any  irregularity  in  the  previous  proceedings,  be- 
fore executing  it.  Darling  v.  Browfiy  10  Vt.  R.  148;  Oage 
V.  Barns,  11  Vt  R.  195;  HiU  v.  fFatf,  5  Vt.  R.  127. 
Trespass  will  not  lie  against  the  commandant  who  acted  in  a 
a  judicial  capacity,  and  not  ministerially. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J. — ^The  only  question  to  be  determined  in 
this  case  is,  whether  the  proceedings  of  the  court  martial 
can  be  avoided,  for  the  insufficiency  of  the  notice  to  the 
plaintiff.  In  regard  to  these  summary  and  special  jurisdictions, 
it  has  long  been  settled,  that  any  matter,  which  goes  to 
show  a  want  of  jurisdiction,  either  of  the  subject-matter 
adjudicated,  or  of  the  person  of  the  alleged  delinquent,  may 
be  shown,  to  avoid  the  effect  of  their  judgments. 

But  where  they  have,  as  in  the  present  case,  jurisdiction, 
both  of  the  subject-matter,  and  of  the  ^person  of  the  party, 
the  effect  of  their  adjudication  cannot  be  avoided,  by  any 
circumstantial  irregularity  in  the  detail  of  the  proceedings, 
either  before,  or  at  the  time  of  trial.  As  Lord  Ellenborough 
said,  in  the  case  of  Tarkton  v.  Tarleton,4  M.  &  S.  21,  in 
regard  to  a  foreign  judgment,  '<  The  trial  in  this  action  is 
not  in  the  nature  of  a  writ  of  error  upon  the  proceedings  " 
in  the  court  martial.  Their  jurisdiction  being  fully  shown, 
the  plaintiff  is  bound  by  the  amercement.  Darling  v.  Brown, 
10  Vt.  148.  Case  in  Washinton  county,  July  term,  1839, 
not  yet  reported. 

Judgment  affirmed. 


CASES  IN  THE  SUPREME  COURT 


Grand  Ulb, 
"'idiS'^'      Mathbw  Burns  v.  William  Bbown  and  Abel  B&own. 

Burnt        Where  %  feme  lole  is  teized,  in  fee,  of  seTenl  parcels  of  land,  and  marries, 
V.  iiQ^  then  joins  with  her  husband  in  a  mortgage  of  a  part  of  them,  to  se- 

Brown  ^^^  ^"  ^^^^  if  the  husband  and  wife  af\erwarda  sell  the  whole,  subject 

to  the  mortgage,  which  the  grantees  assume  to  pay,  and  the  balance  of 
the  purchase  money  be  secured  to  a  trustee  for  the  separate  use  of  the 
wife—such  balance  not  exceeding  her  reversionary  interest  in  the  lands— 
the  grantees  will  not  be  subjected  to  a  fuUam  prosecution,  for  a  pen- 
alty under  the  statute  to  prevent  fraudulent  conveyances,  though  it  was 
the  intention  of  the  parties  to  the  conveyance,  to  secure  to  the  wife  such 
balance  from  the  proceeds  of  the  sale. 

This  was  a  quUam  action,  to  recover  a  penalty,  for  the 
*  fraudulent  conveyance  of  real  estate,  in  which  the  plaintiff 
declared,  that,  on  the  12th  day  of  March,  1841,  one  Jona- 
than Goodwin  being  indebted  to  the  plaintiff,  in  the  sum  of 
$475.05,  and  being  seized,  in  right  of  his  wife,  Caroline 
,  Goodwin,  of  three  parcels  of  land,  of  the  value  of  $2,500, 
did,  in  conjunction  with  his  wife,  and  with  intent  to  defraud 
the  plaintiff  of  his  said  debt,  convey  said  parcels  of  land  to 
the  defendants,  who  accepted  said  conveyance  with  the 
knowledge  of  such  intent,  and  with  the  purpose  of  aiding  in 
its  execution. 

Plea,  not  guilty,  and  issue  to  the  country. 

On  trial,  in  the  county  court,  evidence  was  given  tending 
to  prove  that  the  wife  of  Goodwin  was  the  owner,  in  fee,  of 
two  of  the  parcels  of  land,  described  in  the  plaintiff's  decla- 
ration, and  that  she  had  an  estate  in  the  other  of  said  parcels 
during  the  life  of  her  mother;  that,  in  1837,  Goodwin  and 
his  wife  executed  to  the*plaintiff,  a  mortgage  of  one  of  said 
parcels  of  land,  containing  about  sixty-four  acres,  to  secure  the 
payment  to  him,  of  a  debt,  which,  at  the  time  of  the  convey- 
ance to  the  defendants,  amounted  to  about  $1,300 ;  that  at 
the  time  of  said  conveyance  to  the  defendants,  Goodwin 
was  indebted  to  the  plaintiff,  in  the  sum  stated  in  his  declara- 
tion, which  was  not  secured  by  the  said  mortgage ;  that  the 
whole  interest  of  Goodwin  and  wife  in  the  several  parcels  of 
land  conveyed  to  the  defendants,  was  worth,  at  the  time  of 
said  conveyance,  about  $2,000,  which  was  the  sum  which 
the  defendants  agreed  to  pliy  therefor ;  that,  in  payment 
thereof,  the  defendants  assumed  to  pay  the  said  $  1300,  the 
amount  of  the  incumbrance  on  one  of  said  parcels,  and  for 
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the  remaining  ^700,  gave  their  note  to  one  Lewis  Mott^  Graho  Islc, 
payable  in  seven  years  with  interest,  in  trust,  for  the  benefit       1843^^' 
of  the  said  Caroline  and  her  children,  who  were  admitted  to  ~ 
be  the  children  of  the  said  Goodwin  ;  that,  at  the  same  time, 
the  defendants  executed  a  writing,  promising  that,  if  the 
excess  above  the  mortgage  should  be  found  to  be  more  than 
^700,  they  would  pay  the  difference ;  that  at  the  time  of 
said  conveyance  to  the  defendants,  and  the  execution  by 
them  of  the  note  of  $700,  they  designed  to  secure  to  the 
separate  use  of  the  wife  and  children  of  Goodwin  the  ex- 
cess of  the  purchase  money  above  the  mortgage  debt,  due 
the  plaintiff,  and  to  prevent  the  plaintiff  from  collecting  bis 
debts  by  means  of  the  property,  further  than   they  were 
secured  by  the  mortgage ;  and  that  the  note  was  given  in 
trust,  for  this  purpose,  and  with  this  intent. 

The  court,  among  other  things,  charged  the  jury,  that 
chancery  would  protect  the  wife  of  Goodwin  in  her  share  of 
the  consideration  which  was  paid  for  the  lands  conveyed  by 
her  and  her  husband,  to  the  defendants — ^which  would  be 
equal  to  her  reversionary  interest  in  the  same,  after  the  deter* 
mination  of  her  husband's  interest ;  that  the  creditors  of 
Goodwin  never  had  any  right  in,  or  control  oyer,  this  rever- 
sionary interest;  and  that,  if  they  should  find,  from  the  evi- 
dence, that  the  said  mortgage  incumbrance,  which  was  to  be 
paid  by  the  defendants  as  a  part  of  the  consideration  of  their 
purchase,  was  equal  to,  or  greater  than,  the  whole  interest 
which  the  husband  had  acquired  in  the  lands  in  question,  by 
his  marriage  with  his  wife,  then  it  would  be  their  duty  to 
return  a  verdict  for  the  defendants. 

The  jury  returned  a  verdict  for  the  defendants,  and  the 
plaintiff  excepted. 


SmaUey  Sf  AdamSy  for  plaintiff. 

I.  The  court  charged  the  jury,  that  chancery  would  pro- 
tect the  wife  of  Goodwin,  in  her  share  of  the  consideration 
which  was  paid  for  the  land — a  proposition,  the  truth  of 
which,  it  is  not  deemed  necessary  to  discuss.  It  was;  how- 
ever, calculated  to  mislead  the  jury,  inasmuch  as  it  seems 
to  entirely  misapprehend  the  gravaman  of  the  action.  The 
suit  was  not  brought  on  the  assumption  that  the  defendants, 
by  taking  a  conveyance  of  the  reversionary  interest  of  Good- 
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''^rB43.^*     with  intent  to  defeat  and  avoid  the  plaintiff's  right  and  debt, 
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become  parties  to  a  deed  from  Goodwin,  of  his  life  estate  to 
the  lands  in  question. 

II.  The  court  further  charged  the  jury,  that  if  they  found 
the  incumbrance  placed  on  the  64  acre  tract  of  land,  by  the 
husband  and  wife  equal  to,  or  greater  than,  the  whole  estate 
which  Goodwin  had  acquired  by  marriage,  in  the  several 
tracts  conveyed  to  defendants,  then  they  should  return  a 
verdict  for  the  defendants.  This  branch  of  the  charge  is 
erroneous  in  several  particulars. 

1.  If,  by  it,  we  are  to  understand — ^which  seems  to  be  its 
plain  import — that  the  jury  were  instructed,  that  if  the  value 
of  Goodwin's  interest  in  the  several  tracts  of  land  conveyed 
to  the  defendants,  did  not  exceed  the  incumbrance  on  the 
64  acre  piece,  then  he  had  no  interest  whatever  in  the  lands, 
it  is  clearly  wrong.  For  had  the  mortgagee  foreclosed  his 
mortgage,  and  taken  possession  of  the  64  acre  tract,  it  can- 
not be  pretended,  that  this  would  have  extinguished  Good- 
win's right  or  interest  in  the  other  tracts.  After  the  fore- 
closure of  the  mortgage,  or  before,  any  creditor  of  Goodwin 
would  have  a  right  to  attach  and  levy  upon  his  life  estate  in 
the  sixteen  acre  piece,  and  the  twenty  acre  piece,  unless 
some  mysterious  influence  and  power  were  conferred  on 
this  particular  mortgage. 

2.  If,  from  the  whole  charge,  we  are  to  understand  that 
the  jury  were  instructed  that,  if  Goodwin  had,  prior  to  the 
alleged  fraudulent  conveyance,  expended  and  squandered 
property  of  his  wife  that  he  had  acquired  by  his  intermar- 
riage with  her,  and  by  her  consent,  equal  in  value  Ip  the 
whole  interest  which  he  had  left  in  the  remainder  of  the 
estate  of  the  wife,  then  he  had  no  interest  in  that  estate  to 
which  his  creditors  had  any  right,  the  charge  is  erroneous, 
whether  tried  by  the  rules  of  law  or  equity.  For,  1.  The 
husband,  after  issue — ^which  is  the  fact  in  this  case — acquires 
a  life  estate  in  the  real  estate  of  his  wife,  as  tenant  by  the 
curtesy  initiate.  His  creditors  have  a  right  to  attach  and 
take  his  estate  thus  acquired ;  and  no  authority  can  be 
found  that  will  sustain  the  doctrine  that,  at  law,  the  husband 
can  make  a  voluntary  settlement  of  his  property  to  the  use 
of  his  wife,  in  order  to  defeat  his  creditors,  though  he  may 


OP  THE  STATE  OP  VERMONT.  177 

have  used,  and  wasted,  ever  so  much  of  bis  wife's  estate,  Grahd  Islb. 
and  the  very  property  which  he  settles  to  her  use  may  be     ?843?^' 
the  property  which  he  acquired  in  her  right.     2.  In  equity       3,^. 
it  seems  to  be  a  well  settled  principle  that  the  legal  estate  of        «• 
the  husband  in  the  wife's  property,  when  reduced  to  posses-     Brown, 
sion,  cannot  be  protected  from  the  creditors  of  the  husband. 
Preston  on  Legacies,  226. 

In  the  state  of  New- York,  where  the  court  of  chancery 
has  been  liberal  in  lending  its  aid  to  protect  the  wife's  pro- 
perty, this  conveyance  to  the  defendants  would  be  decreed 
void.  Van  Duzer  v.  Van  Duzer,  6  Paige,  366  ;  fVikes  t. 
Clark,  8  Ftige,  161  ;  19  Conn.  R.  137. 

Stevens  fy  Seymour  for  defendants. 

In  this  case,  the  defendants  insist  that  the  charge  of  the 
court  was  correct  in  instructing  the  jury,  that,  if  they  found 
that  the  plaintiff  had  received  of  Goodwin,  by  means  of  the 
mortgage  exouted  by  Goodwin  and  wife,  the  full  amount 
of  Goodwin's  interest  in  the  lands  deeded,  the  defendants 
could  not  be  liable  in  this  action. 

In  the  first  place,  we  contend  that  the  wife,  by  uniting 
with  her  husband  in  securing,  by  mortgage,  the  debt  due 
the  plaintiff,  was  entitled  to  have  his  interest  in  her  real 
estate,  as  tenant  by  the  curtesy,  first  applied  to  the  payment 
of  the  debts  in  exoneration  of  her  estate.  NeimcuzwUz  v. 
Gahn  et  al.,  3  Paige,  614. 

A  court  of  equity  would,  upon  the  application  of  these 
defendants,  have  protected  the  wife's  interest  to  as  great  a 
d^ee,  if  not  further,  than  has  now  been  done.  Dun  v. 
Bowyer,  McCord's  Ch.  R.868,  372;  Am.  Ch.  D^.  vol.  1, 
5S6. 

If,  then,  the  defendants  have  only  done  that  which  a 
court  of  equity  would  have  ordered  them  to  do,  can  Uiey  be 
liable  in  a  penal  action  ? 

The  opinion  of  the  court  was  delivered  by 
Bermett,  J, — ^The  court  can  discover  no  reasons  for  dis- 
turbii^  the  verdict  of  the  jury.  They  were  told,  that  if 
they  found,  that  the  mortgage  incumbrance  which  had  been 
placed  by  Goodwin  and  his  wife  upon  a  portion  of  her 
lands,  for  the  benefit  of  Goodwin,  and  to  soeure  his  debt, 
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GRAirolLSE,and  which  was  to  be  paid  out  of  the  ooosideratioD  paid  for 
^rsTaf'  Ihese  lands,  was  eqaal  to,  or  greater  than,  the  whcdt 
"'interest  which  the  husband  had  acquired  thereio,  by  the 
means  of  his  intermarriage  with  his  wife,  then  it  would  be 
their  duty  to  return  a  terdict  for  the  defendants.  The  chargie 
proceeds  upon  the  ground  that  the  wife,  upon  the  sale  of  her 
lands,  is  equitably  entitled  to  such  a  portion  of  the  comM- 
eration,  as  would  equal  her  reversionary  interest.  In  the 
case  of  Neimcuzwiiz  v.  Gahn  ei  ol.,  3  Piaige,  614,  it  it  held, 
if  the  wife  unites  with  the  husband  in  a  mortgage  of  her 
real  estate,  merely  as  a  security  for  the  payment  of  his  debt, 
she  is  entitled  to  have  his  interest  in  the  estate,  as  tenant  by 
the  curtesy,  first  sold  and  applied  to  the  payment  of  the 
debt,  in  exoneration  of  her  estate  in  the  mortgaged  premises. 
This  equity  of  the  wife  was  considered  a  claim  paramount 
to  that  of  a  judgment  creditor,  who  had  but  a  general  Ken 
upon  the  husband's  interest  in  the  premises,  subsequent  to 
the  mortgage.  The  wife  having  pledged  her  own  eatate  for 
the  husband's  debt,  was  considered  as  a  surety  for  the 
husband,  and  entitled  to  the  same  equitable  rights  9M  other 
sureties.  Clancy, — Husband  and  Wife,  689,— aoms  up 
the  rule  as  derived  from  the  English  cases,  thus :  **  wheie 
the  transaction  is  a  mortgage  by  husband  and  wife,  of  her 
real  estate,  with  a  view  to  pay  his  debts,  or  to  promote  bis 
interest,  she  will  be  considered,  in  equity,  as  a  ereditor  for 
the  money,  and  as  entitled  to  have  his  personal  assets  ap« 
plied  in  discharge  of  the  amount ;  the  court,  looking  upon 
him  as  the  debtor,  and  on  her  land  only  as  an  additional 
security."  In  equity  the  wife  must  be  considered  as  a  dis- 
tinct person  from  the  husband  ;  and,  in  a  proper  caae  may, 
by  subrogation,  be  placed  in  the  shoes  of  the  mortgagee. 
Patrick  v.  Pawki,  2  Atk.  883 ;  Agmlar  v.  Agmlar,  5 
Mod.  R.  414. 

By  the  charge  of  the  court  the  wife  was  not  to  be  protect^ 
ed  beyond  her  reversionary  interest  in  her  lands,  leaving  the 
husband's  interest,  jure  uxari$,  subject  to  the  daiass  of  his 
creditors.  It  is  true,  the  mortgage  did  not  incumber  but  a 
part  of  the  wife's  lands,  but  we  do  not  see  that  this  should 
make  a  difference.  Though  the  husband  had  aoqmred  a  Kfe 
estate  in  all  the  real  estate  of  the  wife,  as  tenant  by  the  < 
tesy  initiate,  and  though  chanoery  could  not  withdraw  i 
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legal  ettata  from  tbe  hystMind,  for  tbe  purpose  of  making  a  Gramd  Isi.b, 
•epuate  proviaioii  for  tbe  wife  and  children,  upon  the  ground      ^843.^* 
that  it  waa  ODce  her  separate  property,  and  he  was  likely  to  Harrin^n 
aqvandeff  it ;  yet,  aa  the  wife's  lands,  that  is,  her  retersion-         v. 
ary  iotoiest,  as  well  as  her  husband's  life  estate,  were  '^' 

pledged  for  the  basband's  debt,  she  would  stand  in  the  na- 
ture of  a  surety  for  the  husband,  for  so  much  as  would  be 
equal  to  tbe  eioess  of  the  incumbrance  aboTO  the  value  of 
the  lifis  estate  of  the  husband  in  so  much  of  the  hinds  as 
were  induded  in  the  mortgage.  Standing  as  a  creditor  to 
tbe  husband,  for  this  eioeas,  most  clearly,  then,  it  was  right 
tfiat  the  wife  should  be  reimbursed  such  excess,  upon  the 
sale  of  her  entire  lands,  though  the  money  should  be  drawn 
from  that  portion  of  the  consideration  which  might  have 
been  paid  as  an  equivalent  for  tbe  life  interest  of  the  hus- 
band in  the  lands  not  covered  by  the  mortgage.  Such  por- 
tion of  the  consideration  as  was  equivalent  to  the  wife's 
tevenionary  interest,  belonged  to  her.  If,  then,  all  that 
has  been  done  is  to  secure  to  the  wife,  out  of  the  consider- 
ation paid  for  these  lands,  a  sum  not  exceeding  her  rever- 
sionary interest  in  them,  most  certainly  there  can  be  no 
ground  of  complaint.  Though  the  husband  and  wife,  and 
the  grantees,  bad  this  object  in  view  at  the  time  of  the  sale, 
it  fumiahea  no  ground  for  the  allegation  of  a  frauduknt  in- 
fanl.  It  was  precisely  what  the  parties  bad  a  right  to  do ; 
and  it  was  proper  in  all  respects  that  it  should  have  been 

Judgment  affirmed* 


GiuBs  Habbjngton  v.  Decius  R.  Bogus. 

A  flheriff  it  liable  fbr  Ukingr  iDitif&cieiit  bail  on  metne  proceia,  and  can 
onljT  juatify  by  ihowiog  that  Uia  bail  was  ampUf  si^gieUtU  when  taken. 
Ab  apparent  tuffioieney  will  not  juatifj  him. 

^«re — Whether  an  officer  is  liable  for  omitting  to  make  a  return  of  nulla 

This  was  an  action  on  the  case,  in  two  counts,  against  the 
defendant,  as  sheriff  of  Franklin  county,  for  the  neglect  of 
his  deputies,  in  taking  insufficient  bail,  and  making  an  insuf- 
fident  return  upon  the  execution  against  said  bail.  Plea, 
guaeral  issue,  and  tfial  by  the  oourt. 
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Grahd  Islb,     On  the  trial  in  the  county  court,  it  appeared  that  the  plain* 
TSS^'    tiff",  in  May,  1841,  prayed  out  a  writ  of  attachment  agaioit 
Harrinfton  ^^^  James  W.  Grogan  of  the  county  of  Franklin,  denoand- 
^*-         ing  in  damages  020,  and  delivered  the  same  to  John  Barney, 
a  deputy  of  the  defendant,  who,  on  the  15th  of  said  May, 
arrested  Grogan  thereon,  and  took  one  William  Cain  as  bail ; 
that  the  plaintiff  recovered  a  judgment  in  said  action,  against 
Grogan  for  017.15  damages  and  cost,  and  took  out  execu- 
tion thereon,  and  put  the  same  into  the  hands  of  said  Barney, 
who  made  a  return  of  non  est  inventus  thereon ;  that  the 
plaintiff,  thereupon,  prayed  out  a  writ  of  ecvrefadaa  against 
Cain,  which  was  served  by  attaching  a  cook  stove  as  his 
property ;   that  the  plaintiff  obtained  a  judgment  in  said 
action  and  took  out  an  execution  thereon,  dated  the  S3d  of 
September,  1841,  and  delivered  the  same  to  one  A.  P.  Her- 
rick,  another  deputy  of  the  defendant,  who,  on  the  32d  of 
November,  1841,  returned  the  same  into  the  office  of  the 
justice  issuing  it,  with  the  following  indorsement  thereon  : — 
<<  State  of  Vermont,  Franklin  county,  ss.,  Oct.  6, 1841. 
<  Turned  out  to  me  on  this  execution,  by  William  Cain, 
'  one  cook  stove.    On  the  same  day  I  posted  said  property 

*  for  sale  in  fourteen  days,  and  then  by  request  of  the  defen- 
'  dant  I  adjourned  said  sale,  and  made  three  adjournments, 
'  and  on  the  20th  day  of  November  then  next,  I  exposed  said 

*  property  for  sale,  at  public  vendue,  and  sold  said  stove  to 
'  Thomas  Cain,  he  being  the  highest  bidder,  for  04.25,  which 
<  leaves,  after  paying  my  fees,  taxed  at  01.60,  the  sum  of 
'  02.65,  to  indorse  on  this  execution,  and  I  return  this  exe- 

*  cution  by  mail,  in  part  unsatisfied.' 

Testimony  was  introduced  by  the  defendant,  tending  to 
prove  that  Cain,  at  the  time  he  became  bail,  was  keeping  a 
tavern,  had  a  horse,  wagon  and  other  attachable  property 
to  the  amount  of  one  or  two  hundred  dollars,  and  was  in 
good  credit  in  the  neighborhood ;  and  that  he  was  sued 
after  that  time  for  about  0100,  and  paid  the  debt. 

It  appeared  that,  in  the  fkll  of  1841,  his  attachable  pro- 
perty was  all  sold  on  an  execution  issued  on  a  judgment 
against  him  for  rent,  and  that  the  original  writ  in  the  last 
mentioned  case  had  been  served  by  Barney  previous  to  his 
taking  Cain  as  bail  in  the  plaintiff's  suit.  It  also  appeared 
that,  at  the  time  he  was  taken  as  bail,  he  owed  more  than 
l^e  wtt  worth. 
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.  The  court  found  that  there  was  no  want  of  ordinary  care  CTeand  Iu.b, 
and  prudence  in  taking  Cain  as  bail ;  that  his  apparent  cir-      T643T' 
Qumstances  would  readily  give  him  a  credit  for  a  much  hi^r   Harrington 
amount  than  the  plaintiff's  claim,  but  that,  in  point  of  fact,         v. 
he  was  insolvent  at  the  time.     They  therefore  decided  that 
the  sheriff  was  not  liable  for  taking  insufficient  bail. 

And  as  to  the  claim  for  damages  on  the  ground  of  the  al- 
leged insufficiency  of  the  return  upon  the  execution,  the 
court  decided  that  the  return  was  sufficient,  and  thereupon 
rendered  judgment  for  the  defendant. 

To  these  decisions  the  plaintiff  excepted. 

PlainKfy  prose. 

1.  Cain  was  apparently  good  when  he  was  taken  as  bail, 
but  in  reality  insolvent.  A  mere  ostensible  sufficiency  will 
not  excuse ;  it  must  be  real,  ample  and  substantial  responsi- 
bility in  point  of  property,  and  such  as  would  probably  con- 
tinue so,  to  answer  the  demand.  Statute,  183,  sec.  32 ; 
Hazard  v.  Slade,  D.  Chip.  R.  199;  Sparhawk  v.  BartUt, 
3  Mass.  R.  188 ;  Big.  Dig.  645,  No.  5. 

2.  The  plaintiff  contends  that  the  return  of  the  defend- 
ant's deputy,  Herrick,  upon  the  execution  against  Cain,  is 
bad ;  Ist,  Because  an  officer  when  he  follows  the  directions 
of  the  defendant  in  the  execution,  in  taking  property,  is 
bound  to  take  enough  to  pay  it  in  full ;  2d,  The  officer  had 
no  right  to  continue  the  sale  of  the  property  held  on  the 
execution,  without  some  better  excuse  than  the  request  of 
the  debtor ;  3d,  The  execution  was  not  returned  to  the  jus- 
tice within  sixty  days  from  its  date ;  4th,  The  officer's  re- 
turn should  set  forth  some  good  excuse  for  not  collecting  the 
balance  of  the  execution.  Big.  Dig.  551-2.  l|>amages  are 
always  implied  where  a  want  of  official  duty  is  shown.  And 
if  an  officer  is  justified  in  neglecting  part  of  his  duty,  with** 
out  the  plaintiff's  proving  special  damages,  he  certainly 
would  be  shielded  in  case  of  a  total  failure,  unless  the  plaintiff 
prove  special  damages.  By  this  rule  of  law,  an  officer  hav- 
ing an  execution  against  two  persons,  would  be  justified  in 
committing  one,  and  making  his  return  without  naming  the 
other,  unless  the  plaintiff  should  prove  special  damages. 
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GmxvD  Utz,     Stm>eM  Sf  Seymour y  for  defendtnt. 

^18^^'         1*  T^^^  defendant  contends  that  if  the  bail  taken  by  hia 

HaffiBfton  ^•P'ltyj  Barney,  upon  the  original  writ  againit  Grogan  waa, 

V.         when  taken,  apparently  good,  there  is  no  negligence  for  which 

®'*^^*     he  is  responsible.   Hmdle  v.  BladM,  5  Taunt.  985 ;  (C.  L* 

R.  86)  12  Mass.  R.  127. 

2.  The  claim,  that  an  officer  who  levies  an  execution  on 
the  property  attached,  when  by  his  duty  obliged  so  to  dO| 
although  the  property  is  not  of  sufficient  value  to  satisfy  the 
execution,  is  thereby  to  be  held  bound  to  pay  the  whole 
amount  of  the  execution,  is  absurd. 

3.  The  officer  made  a  sufficient  return  on  the  execution  ; 
and  every  reasonable  intendment  is  to  be  made  in  his  favor. 
12  Vt.  R.  195. 

The  opinion  of  the  court  was  delivered  by 
Wu.LiiM8,  Ch.  J. — ^The  first  count  in  the  declaration  is 
for  tbe  neglect  of  the  defendant's  deputy,  in  not  taking  suffi-* 
cient  bail  on  a  writ,  in  favor  of  the  plaintiff  against  one 
James  W.  Grogan.  The  defendant  defended  tbe  action  by  - 
proving  that  the  bail,  William  Cain,  was,  at  the  time  he  was 
taken  as  bail,  apparently  in  good  credit,  and  safe  to  be  taken 
as  bail,  and  was  in  possession  of  personal  property  to  a  great- 
er amount  than  the  demand  of  the  plaintiff,  against  Grogan. 
The  county  court  decided  that,  under  these  circumstances, 
the  defendant  was  not  liable,  although  they  found  that  Cain, 
the  bail,  was  actually  insolvent,  at  the  time  he  was  taken  as 
bail.  This  decision,  we  think,  was  erroneous.  The  statute, 
in  relation  to  process,  page  183,  ^  32,  makes  the  officer  an* 
swerable  to  the  plaintiff,  for  all  damages  occasioned  by  the 
insufficiency  of  the  surety,  qualified,  however,  by  this  pro- 
vision, that  he  may  make  it  appear  on  trial,  that,  at  the  time 
of  taking  said  surety,  the  same  was  .amply  sufficient.  This 
statute  can  receive  but  one  construction.  The  officer,  when 
the  bail  proves  insufficient,  and  he  is  sued  therefor,  can  only 
defend  himself,  by  proving  that  the  surety,  when  taken,  was 
amply  sufficient.  An  apparent  sufficiency  will  not  excuse  - 
him.  The  decision  in  the  case  of  Hazard  v.  Slade^  D« 
Chipman,  199,  was.  directly  to  this  effect,  under  a  statute  in 
nearly  the  same  words  as  the  present.  A  similar  decision 
was  made  in  Windsor  county,  where  one  Willard  was  taken 


Jesse  Pike  t;.  Ha&rt  Hill. 


The  judgment  of  a  juetice  court,  rendered  after  the  tuit  has  been  diieon- 
tinaed  by  the  fkUnre  of  the  partiet  to  attend  on  the  day  appointed  ftr 
the  holding  of  the  eooit,  will  be  aet  aside  by  undiu  macerate. 

The  jnvti^e  record  cannot  be  contradicted  by  parol  proof. 

Audita  q^ubrela,  to  set  aside  the  judgment  of  a  justice 
of  the  peace  rendered  on  the  12th  of  September^  1840.  ONi 
the  trial  in  the  county  court,  it  appeared  that  the  writ  in  the 
OTiginal  action  was  served  by  attachment  of  property,  Pike 
the  defendant,  being  out  of  the  state ;  and  that  the  court  wat 
set  at  the  justice's  house,  on  the  25th  of  July,  and  the  cause 
continued  from  time  to  time,  until  the  22d  of  August,  for 
notice  to  the  defendant.  '  On  that  day,  as  appeared  from 
the  record  of  the  justice,  neither  of  the  parties  appeared, 
and  he  took  no  notice  of  the  suit,  until  the  day  following, 
when,  at  the  special  instance  of  Hill,  the  plaintiff,  he  or- 
dered the  cause  to  be  continued  to  the  12th  September,  at 
which  time  judgment  was  rendered  against  Pike,  by  defiiult. 

The  record  of  the  justice  having  been  admitted,  the  de- 
fendant offered  to  prove,  by  parol,  that  said  record  was  false, 


Hin. 
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u  bail,  who  was  apparently  good  when  taken ;  and  we  are  GnAvn  Isls, 
not  aware,  there  have  ever  been  any  decisions  to  the  coo-    ^^TSa^' 

On  the  second  count,  the  court  are  not  prepared  to  de*  ^ » 
dde.  My  opinion  is,  that  an  offieer  is  bound  to  return  all 
writs  of  execution,  unless  they  are  in  fact  satisfied  or  execu- 
ted ;  that  the  creditor  has  a  right  to  require,  that  he  should 
state,  under  his  official  oath,  whether  he  has  made  diligent 
search7and  whether  he  could  find  property  of  the  debtor; 
and  the  presumption  is,  and  should  be,  that  he  could  execute 
and  satisfy  the  writ,  unless  be  returns  an  excuse  therefor. 
The  creditor  is  not  bound  to  shew  property  in  the  posses- 
sion of  the  debtor  in  order  to  charge  the  officer  to  whom  he 
delivers  an  execution,  unless  it  is  to  falsify  a  return  of 
fUiUa  hona.  The  court  however  are  not  prepared,  at  this 
time,  to  decide  this  point.  As  the  county  oourt  rendered 
judgment  for  the  defendant,  and  their  decision  as  to  the  first 
count  was  erroneous,  their  judgment  must  be  reversed. 
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Gkahd  I*lx,  for  that  be  did  appear  before  said  justice  on  the  said  33d  of 

1843.       August,  and  that  said  cause  was  continued  by  said  ju«tioe 

Pii^e       OD  ^^^^  ^*y-     This  evidence  was  objected  to,  and  excluded 

?'         by  the  court ;  and  thereupon  judgement  was  rendered  for 

the  plaintiff.    The  defendant  excepted. 

^  for  defendant. 

G.  Harrington,  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J. — It  has  often  been  decided  by  this  court 
that  where  judgment  is  rendered  by  a  justice  in  a  suit  after 
it  has  been,  in  any  manner,  discontinued,  the  same  will  be 
set  aside  by  audita  querela.  Brown  y.  Stacy,  9  Yt.  R. 
118;  Phelps  v.  Birge,  11  Vt.  R.  161 ;  Crawford  v.  Che- 
ney, 12  Vt.  R.  567.  A  suit  may  be  discontinued  by  the  ab- 
.  sence  of  the  court,  or  of  the  parties.  The  latter  appears, 
from  the  record,  to  have  been  the  fact  in  this  cajse.  The  suit 
was,  therefore,  discontinued  on  the  252d  of  August,  and,  con- 
sequently, the  judgment  rendered  on  the  12th  of  Septem- 
ber is  void. 

The  evidence  offered  to  contradict  the  record  of  the  jus- 
tice was  properly  rejected.  It  was  held  by  this  court,  in  the 
case  of  Barnard  v.  Flanders,  12  Vt.  R.  657,  that  the  re- 
cord of  a  justice  of  the  discontinuance  of  an  action  was 
conclusive,  though  that  was  in  a  suit  against  the  justice  in 
which  the  record  was  used  in  his  defense,  and  in  which  he 
was  directly  interested  to  make,  as  it  was  alleged  he  did,  a 
£eilse  record.  A  fortiori,  such  record  should  be  conclusive 
in  this  case. 

Judgment  affirmed. 
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JoaEPU  MoTT  ».  Giles  Harrington.  '^'iSST^' 

( In  Chancery. )  Mott 

A  master  or  commissioner  is  sot  obliged  to  make  a  special  report,  unless  HarriagtMi. 
by  direction  of  the  court.    Nor  is  be  to  report  evidence. 

The  chancellor  is  not,  on  exceptions  to  the  report,  to  review  the  proceed- 
ings of  the  master  in  relation  to  an  account,  or  the  items  thereof.  Nor 
will  the  supreme  eonrt,  on  i^peal,  review  the  decisions  of  the  master  on  ^ 

the  cTidenee  before  him. 

When  a  master  was  specially  appointed,  and  the  parties  had  agreed,  pre« 
Tioosly,  to  refer  the  subject  to  him,  on  aceoont  of  his  knowledge  of  the 
subject  in  eontroyersy,  and  it  had  been  agreed  that  he  might  give  an  es- 
parto depoMtioB,  and  send  it  to  one  of  the  parties,  it  cannot  be  made  aa 
exception  to  his  report,  that  he  had  given  such  deposition. 

The  supreme  court  will  rarely,  if  ever,  alter  a  decree  of  the  chancellor  on 
the  subject  of  cost  alone. 

Appeal  from  a  decree  of  the  court  of  chancery. 

This  was  the  case,  origioally,  of  a  bill  brought  by  the  cm- 
tor  against  the  defendant,  in  which  he  alleged  that  in  the 
year  ISSS,  he  conveyed  to  the  defendant  lots  No.  49,  50, 
and  51,  in  the  second  range  of  lots  in  the  town  of  Alburgh, 
and  that  the  defendant  at  the  same  time  executed  to  the  or* 
ator,  a  bond,  with  a  condition  that  he  would  reconvey  the 
said  lots  to  the  orator,  upon  his  paying  the  defendant  the 
just  charges  he  then  had,  or  might  thereafter  have,  as  an 
attorney  and  solicitor  of  the  orator  in  certain  suits  at  law, 
and  in  chancery,  and  all  bail  bonds  and  executions  in  such 
suits,  and  also  all  claims  of  Heman  Allen  of  Burlington,  which 
were  then  due  or  might  thereafter  become  due  to  him  as  at- 
torney and  solicitor  of  the  orator  in  said  suits ;  that  he  had 
paid  to  said  Allen  the  amount  of  his  claim,  and  tendered  to 
the  defendant  $960  in  satisfaction  of  bis  daim  d&c. ;  and 
praying  that  an  account  might  be  taken  of  the  defendant's 
claims,  and  that  he  might  be  decreed  to  convey  said  lots  of 
land  to  the  orator,  on  payment  of  such  sum  a4  might  in  equity 
be  found  due. 

The  defendant  in  his  answer  admitted  the  execution  of 
the  deed  and  bond  specified  in  the  orator's  biU,  but  alleged 
that  it  had  been  agreed  between  him  and  the  orator  that  if 
he,  the  defendant  would  commence  certain  suits  at  law  and 
in  chancery,  against  the  orator's  sons,  for  the  recovery,  of 
certain  real  estate,  the  orator  would  give  him  one  half  of 
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Ghakd  itLBy'  the  land  recovered,  and  that,  having  commenced  sach  wait» 
^843^^^'    and  obtained  for  the  orator  the  said  lots  No.  49,  50  and  51, 


Mott 

Hanringtoa. 


the  orator  thereupon  conveyed  to  him  said  lots  for  the  pur^ 
pose^specified  in  the  bill,  and  also  to  carry  into  effect  said 
agreement  to  give  defendant  half  the  land  recovered,— and 
insisting  that  he  was  entitled  to  be  paid  his  costs  and  charges 
against  the  orator,  and  ako  to  hold  one  half  of  said  land* 

The  case  was  heard  by  the  supreme  court  sitting  as  a 
court  of  chancery,  at  the  January  term  1840,  of  said  court 
in  the  county  of  Grand  Isle,  when  the  court  decided  that  the 
orator  should  be  let  in  to  redeem  the  premises ;  and  it  was 
ordered  that  it  be  referred  to  a  master  to  take  an  account, 
and  ascertain  the  sum  due  from  the  orator  to  the  defendant. 
See  report  of  the  case,  12  Vt.  R.  199. 

Heman  Allen«  of  Burlington,  was,  thereupon,  appointed  a 
special  commissioner  for  that  purpose,  who  at  the  May  term, 
1840,  of  the  court  of  chancery  for  the  county  of  Grand  Isle, 
made  his  report,  in  which,  after  setting  forth  the  items  of 
account  allowed  by  him  to  the  defendant,  be  proceeded  to 
say: 
^  The  commismoner,  of  aH  the  accounts  and  daims  pre- 
sented by  the  said  Harrington  against  the  said  Mott,  has, 
as  above  exhibited,  allowed  in  favor  of  the  said  Harrington, 
the  sum  of  JSoe  hundred  and  thirty  nine  dMar$  and  nxttf 
one  eents^  being  justly  due  him  from  said  Mott. 

*  In  the  course  of  tbe  trial,  the  counsel  for  Joseph  Mott 
called  for  the  original  book  of  entries  and  dockets  of  the 
said  Harrington,  and  objected  to  the  further  proceeding  in 
tbe  bearing,  until  they  should  be  exhibited  in  court,  but  as 
the  bot^  called  for  were  not  in  court,  but  at  Albuigh,  and 
from  the  reading  of  the  accounts  of  the  said  Harrington, 
the  commissioner  considered  it  not  indispensably  necessary 
to  tbe  investigation  of  the  claims,  that  the  books  and  dock- 
ets should  be  produced,  in  evidence,  he,  thereupon,  over- 
ruled the  objection,  and  allowed  the  parties  to  proceed. 

*  The  counsel  for  the  plaintiff  further  objected  to  the  al- 
lowance of  the  three  last  items  of  the  account,  upon  the 
ground  that  they  did  not  come  within  the  decretal  order  of 
the  court,  nor  within  the  commission ;  but  the  commission- 
er overruled  the  objection,  and  allowed  the  three  items  as 
above. 
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<  Objection  was  made  by  the  orator  to  each  and  every  Grahd  Ists, 

*  ktm  of  the  defendant's  account."  764?^' 

Among  the  papers  used  at  evidence  before  the  commis-       "j^^ 

fooner^  and  referred  to  by  him,  and  made  part  of  his  report,  „     v- 

Uarrmftoa. 


the  deposition  of  the  said  commissioner,  taken  in  De- 
cember, 1898,  the  answer  of  the  defendant  in  this  suit,  with 
his  acoount  thereto  annexed,  and  his  account  delivered  to 
Ike  orator  befeire  the  commencement  of  the  suit ;  and  also 
the  depositions  of  Tabor  J.  Bewail,  and  Claiinda  Mott 

Upon  the  coming  in  of  this  report  the  orator  filed  his  pe- 
titi<Mi  for  its  suppression,  therein  stating  that  the  said  Hemaa 
Allen  was  appointed  commissioner  upon  tlie  suggestion  of 
the  defendant ;  that  previous  to  his  appointment  he  had,  at 
the  s(dicttation  of  the  defendant,  given  his  deposition,  exparU, 
in  relation  the  defendant's  services  as  solicitor  for  the  orator 
in  said  suit  in  chancery,  in  which  he  had  expressed  an  opin* 
ion  favorable  to  the  claim  of  the  defendant ;  that,  at  the  time 
of  the  appointment,  the  defendant  had  said  depoisitioii  in  bis 
bands,  and  concealed  the  fact  of  its  existence  from  the  ofator 
and  his  counsel ;  that  the  deposition  was  not  filed  to  courts 
but  was  first  piodttced  on  the  trial  before  said  commissioner, 
and  that  the  orator  and  his  counsel  were,  until  then,  wholly 
ignorant  of  its  existence ;  that  the  defendant,  by  his  man- 
agementy  procured  the  said  Allen  to  be  appointed  as  com* 
missioner  to  take  the  account ;  that,  upon  the  trial  before 
the  commissioner,  the  orator  requested  him  to  make  a  special 
rqiort,  stating  the  grounds  of  objection  made  by  the  orator 
to  the  defendant's  account,  which  be  refused  to  do ;  and 
that  the  defendant  exhibited  to  the  commissioner  an  account 
in  many  respects  different  from  any  he  had  ever  before  pre- 
tended to  have  against  the  orator. 

The  orator  also  filed  exceptions  to  the  report  upon  the 
following  grounds :  1 .  That  the  commissioner  neglected  to 
return  to  the  court  the  defendant's  account,  on  which  he 
adjudicated ;  3.  That  he  refused  to  order  the  production  of 
the  defendant's  books  and  papers  containing  his  charges ; 
3.  That  he  allowed  to  defendant  sundry  sums  .of  money  as 
having  been  paid  for  the  orator,  without  vouchers ;  ^  That 
he  allowed  a  laige  sum  for  interest,  without  stating  ^  the 
grounds  of  allowance ;  5.  That  the  commissioner  allowed 
many  items  which  it  was  apparent  from  defendant's  answer^ 
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Oravd  Islz,  ought  not  to  have  been  allowed ;  6.  That  he  allowed  large 

le^S!^'    ^^^^  f^^  ^>^®  spent  in  going  to  difierent  places,  without 

"^^^       specifying  how  much  time  was  spent,  or  what  was  done  for 

V.         the  orator;  7.  That  he  allowed  a  gross  sum  of  ^15,  for 

^^'  amount  of  Harrington  and  Perrigo's  account  against  orator, 

without  giving  any  items  of  said  account,  or  having  any  items 

before  him,  and  with  no  evidence  but  the  defendant's  oath  ; 

8.  That  the  commissioner  allowed  the  defendant  a  huge  sum 

on  account  of  a  subject*matter  not  submitted  to  him  by  the 

decretal  order ;  9.  That  the  report  was  grossly  partial  and 

unjust,  &.C. 

Upon  the  hearing  before  the  chancellor  on  the  petition 
and  exceptions,  it  appeared  that,  previous  to  the  Ist  of  Jan- 
uary, 1839,  the  following  agreement  had  been  entered  into 
between  Smalley  k  Adams,  solicitors  for  the  orator,  and 
the  defendant,  viz : 

"  It  is  agreed  that  the  evidence  of  Heman  Allen,  Esq. 

*  may  be  taken  at  Washington,  D.  C,  and  sworn  to  before 

*  a  justice  of  the  peace,  and  by  him  transmitted  to  the  de- 
'  fendant,  and  be  evidence  in  this  cause.  And  the  time  for 
'taking  testimony  is  extended,  by  agreement,  to  the  1st  of 

*  January,  1839." 

Upon  the  hearing,  Benjamin  H.  Smalley,  one  of  the  said 
solicitors,  filed  his  affidavit,  setting  forth  that  the  orator,  from 
his  great  age  and  loss  of  memory  was  incapable  of  taking 
charge  of  said  suit  or  giving  directions  in  relation  thereto, 
and  that  it  had  been  managed  by  his  agents,  exclusively  ; 
that,  at  the  time  the  court  appointed  Mr.  Allen  a  commisson- 
er,  he,  the  deponent,  had  no  knowledge  that  he  had  given 
any  deposition,  or  any  opinion  in  relation  to  said  cause ;  that 
the  defendant  had,  previous  to  said  appointment,  expressed 
to  the  deponent  a  wish  that,  if  an  account  should  be  order- 
ed by  the  court,  the  said  Allen  should  be  appointed  to  take 
the  same,  and  that  the  deponent  had,  then,  inquired  of  the 
defendant  whether  he  had  ever  beard  said  Allen  express  any 
opinion  on  the  subject,  or  had,  by  any  means,  ascertained 
his  opinion  upon  it,  and  that  the  defendant  assured  the  de- 
ponent that  he  did  not  know  what  said  Allen's  views  were 
in  regard  to  it ;  that  the  deponent  attended  at  the  hearing 
of  the  cause  before  the  commissioner,  and  that  the  facts  set 
forth  in  the  orator^s  petition  to  suppress  the  report,  were  true, 
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acooiding  to  his  best  knowledge  and  belief ;  that  the  first  Graud  Islc, 
knowlege  the  deponent  had  of  the  deposition  of  Mr.  Allen,     '^j^^'^^* 

was  upon   its  production,  by  the  defendant,  as  evidence,       ~ 

near  the  close  of  the  examination  before  the  commissioner ;         «. 
and  that,  at  the  trial  before  the  commissioner,  the  defendant  Harrington. 
admitted  that  he  had  said  deposition  in  his  hands  at,  and  be- 
fore, the  time  when  said  Allen  was  appointed  commissioner. 

The  deponent  further  stated  his  belief  that  it  would  ap* 
pear  by  the  defendant's  books,  if  examined,  that  he  had 
there  charged  the  orator  a  much  less  sum  than  the  commis- 
sioner had  allowed  the  defendant  in  his  report. 

Henry  Adams,  also,  the  other  of  said  solicitors,  filed  his 
aflidatit,  setting  forth  that  he  had  no  knowledge  or  suspicion, 
at  the  time  said  Allen  was  appointed  commissioner,  that  he 
had  given  any  deposition  or  opinion  in  relation  to  the  cause,  ~ 
and  had  not  heard  or  suspected  the  same,  until  after  the 
bearing  before  the  commissioner. 

Upon  the  hearing,  the  chancellor  accepted  the  report  of 
the  commissioner,  and  made  a  decree  accordingly, — from 
which  the  orator  appealed. 

Smattey  fy  Adams,  for  orator. 

The  appeal  vacates  the  decree,  and  brings  the  whole  case 
before  this  court ;  and  every  question  arising  therein  is  open 
to  discussion. 

L  As  to  the  questions  arising  under  the  petition,  and 
the  exceptions. 

1.  The  commissioner  was  incapable  of  trying  the  matter 
referred  to  him,  having,  previous  to  his  appointment,  ex- 
pressed an  opinion  in  favor  of  defendant's  claims ;  which  was 
well  known  to  defendant  The  appointment  operated  as 
a  surprise  upon  the  court  and  the  orator,  and  ought  to  have 
been  vacated.     2  Madd.  Ch.  P.  505. 

8.  The  report  of  the  commissioner  ought  to  be  set  aside 
because  he  refused  to  state  therein,  the  grounds  of  objection 
made  by  orator  to  defendant's  claims,  or  to  state  any  &cts 
in  rehtion  to  them,  thereby  taking  upon  himself  to  deter- 
mine both  the  law  and  the  facts,  without  the  possibility  of 
their  being  revised  by  the  court.  6  Vt.  R.  204 ;  5  V t.  R.  70 ; 
ThompBcn  v.  Ames,  9  Vt.  R.  546 ;  Goodrich  v.  Drew,  10 
Vt.R.  137;  Eq.  Dig.  500. 
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GBA1I9  Uls,  3.  The  oommissiooer  refused  to  state  iD  his  report  whether 
"^^3^*  there  was,  or  was  not,  any  agreement  by  orator  to  pay 
interest,  or  whether  there  had  been  any  demand  of  payment, 
thereby  putting  it  out  of  orator's  power  to  take  the  opinion 
of  the  court  upon  the  question  whether  the  orator  was  bound 
to  pay  interest.  Janes  v.  JoneSy  1  Jurist,  286 ;  DuBeUoix  v. 
Waterparky  16  Com.  L.  R.  12 ;  Woodbridge  v.  Proprietors 
qf  Addison,  6  Vt.  R.  204. 

4.  The  commissioner  refused  to  report  the  claims  upon 
which  he  adjudicated.  He  should  have  done  this  that  the 
court  might  know  whether  he  exceeded  his  authority,  and 
that  it  might  determine  whether  the  defendant  would  be 
entitled  to  cost,  or  ought  to  pay  cost,  for  making  an  un- 
warrantable and  oppressive  demand,  1  Smith,  704 ;  Bridg- 
man's  Dig.  162.  sec.  6. 

5.  The  commissioner  exceeded  his  authority,  and  his 
report  should  therefore  be  set  aside.  Lewie  v.  Loxham, 
1  Meri.  R.  179 ;  2  Smith,  372.  He  was  authorized  to  take 
the  account  annexed  to  the  answer ;  but  from  his  report,  it 
appears  that  he  adjudicated  upon  such  claims  as  the  defend- 
ant thought  fit  to  present  to  him.  He  says,  <<  Of  all  the 
accounts  and  claims  presented,  d^c.  he  has  allowed,"  &c 
implying  that  claims  not  allowed,  were  presented.  The 
court  cannot  know  what  the  disallowed  claims  are,  and  the 
orator  cannot  be  protected  from  future  litigation  in  respect 
to  them.  The  commissioner  ought  to  have  returned  to  the 
court  a  statement  of  the  claims  presented,  as  well  those  dis- 
allowed as  allowed,  tliat  the  court  might  judge  of  the  char- 
acter of  the  claims.  1  Bridg.  Dig.  p.  8.  sec.  74 ;  Field  et 
al  V.  Holland  etal,2  Cond.  R.  285. 

6.  The  commissioner  refused  to  order  the  production  of  the 
defendant's  books  and  dockets  containing  his  charges  against 
the  orator.  The  8th  section  of  the  statute  in  relation  to 
the  action  of  account,  provides  that  no  disputed  account 
shall  be  allowed  upon  the  oath  of  the  party,  when  it  shall 
appear  that  he  had  an  original  book  of  entries,  unless  such 
book  shall  be  produced  upon  reasonable  request.  In  this 
case  every  item  of  the  defendant's  account  was  objected  to. 
What  is  reasonable  request  for  the  production  of  the  book  is 
Qot  matter  of  arbitrary  discretion,  but  of  law,  to  be  deter* 
niined  from  a  consideration  of  the  circumstances  of  each 
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caee.     Prima  facie^  the  party  making  the  request  m  enti-  Gaahd  Islb, 
tied  to  have  the  books  produced.     Facts  may  exist,  to  war-      ']£43. 
rant  a  refusal  to  order  their  production  ;  but  they  should  be       ^^ 
stated  in  the  report,  or  it  will  be  set  aside.     6  Vt.  R.  204  ;         v. 
5  Vt.  R.  70 ;  Thompson  t.  Arms,  5  Vt.  R.  546 ;  Good-  «"'»«*^- 
ruA  T.  Drew,  10  Vt.  R.  137  ;  Eq.  Dig.  500,  sec.  6-7. 

A  strong  reason  for  ordering  the  production  of  the  books, 
fcc,  is  derived  from  the  nature  of  the  transaction,  out  of  which 
the  account  grew.  It  is  an  invariable  rule  in  courts  of  law 
and  equity,  that  all  transactions  between  attorney  or  solici- 
tor, and  client,  are  to  be  rigorously  inrestigated.  d3ridg. 
Dig.  538,  541 ;  4  do.  460.  In  this  case  the  defendant  com- 
menced acting  as  orator's  solicitor  and  attorney,  under  an 
unconscionable  and  illegal  contract,  and  during  the  existence 
of  the  professional  relation,  obtained  an  absolute  conrey- 
ance  from  the  orator,  of  a  valuable  real  estate,  which  he  has 
used  for  the  purpose  of  extortion  and  oppressive  litigation* 
Are  the  equitable  powers  of  this  court  to  be  merged,  in  such 
a  case,  in  a  commissioner  of  their  own  appointing  ? 

7.  The  commissioner  omitted  to  state  the  grounds  or 
facts  upon  which  he  allowed  many  contested  items  in  defen- 
dant's account,  of  an  extraordinary  character.  For  example 
— **  Time  spent  in  going  to  Burlington,  St.  Albans,  and  oth- 
er places,  looking  up  testimony,  $50."  In  Boioman  ▼• 
JBorls,  19  C.  L.  R.  266,  it  is  said — ''  If  in  an  action  for  an 
attorney's  bill,  it  appears  that  the  plaintiff,  in  his  bill,  charges 
for  specific  attendances  on  particular  days,  and  besides  that 
charges  a  further  sum  for  several  attendances,  the  judge  at 
the  trial,  will  direct  the  jury  to  deduct  this  latter  sum  from 
the  amount  of  the  bill."  1  Bos.  &  P.  49 ;  Eddy  v.  fiim,  3 
Vt  R.  389 ;  McConnel  v.  Pike,  3  Vt.  R.  596. 

8.  The  commissioner  erred  in  allowing  $  15  for  ^^  Harrington 
and  Ferrigo's  account,"  without  giving  any  items,  and  with- 
out stating  from  what  cause  it  arose.     Cond.  Ch.  R.  244, 

II.  The  whole  of  the  defendant's  charges,  for  services  as . 
solicitor  and  attorney  for  the  orator,  in  the  suits  against  bis 
sons,  after  the  making  of  the  agreement  set  forth  in  defen- 
dant's answer,  for  the  conveyance  to  him,  of  half  the  land 
recovered,  ought  to  be  disallowed,  being  founded  on  an  ille- 
gal transaction,  clearly  amounting  to  champerty.  The 
defendant  is  not  entitled  to  recover,  in  a  court  of  law :  1 
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Grard  iflLB,  Saund.  P.  &  E.  199;  Com.   Dig.  D.  Attorney  B.    14; 

''liMa^*     ThurUan  v.  Percival,  1  Pick.  415;  Hobart,  117;— nor  in 

"^^       a  court  of  chancery  :  Jones  v.  Tripp,  4  Cond.  Ch.  R.  151 ; 

I  '       WUliams  v.  Pigott,  4  Cond.  Ch.  R.  281. 

Uvnngton.       rpj^j^  j^  ^^^  jjj^^  ^^  ^l^^gg  ^f  ^g^g  j^^  equity,  where  purcbaaes 

have  been  made  by  a  solicitor  of  his  client,  and,  on  applica- 
tion  are  set  aside,  as  having  been  obtained  during  the  exis- 
tence of  the  relation  of  solicitor  and  client,  but  ordered  to 
stand  as  security  for  what  was  due,  at  the  time  the  convey- 
ance was  made.  The  distinction  is,  that  this  was  a  mort- 
gage, made  to  enable  the  defendant  to  enforce  an  illegal 
agreement.  All  the  services  of  orator  in  the  suits  against 
the  Motts,  grew  out  of  an  illegal  compact,  and,  thereforei 
there  was  nothing  due,  for  which  the  mortgage  can  be  deem* 
ed  a  security. 

III.  The  defendant,  by  insisting  upon  an  unjust  claimy 
has  prevented  the  adjustment  of  his  account,  and,  therefore, 
should  not  be  allowed  interest.  Du  BeUoix  v.  Waierparkj  16 
C.  L.  R.  12  ;  2  Stark.  786 ;  Gillei  v.  jSoZ/,  13  Cond.  R.  426. 

IV.  The  defendant,  having  made  an  oppressive  use  of  a 
security  obtained  under  peculiar  circumstances,  and  compel- 
led  the  orator  to  come  to  this  court  for  relief,  ought  to  pay 
the  costs  of  the  application,  and  all  costs  which  he  has  occa- 
sioned. 4  Bridg.  Dig.  161,  173;  Brinkerhoof  v.  Lansings 
4  J.  Ch.  R.  65 ;  Burw^  v.  Sanders,  4  J.  Ch.  R.  503 ;  3 
Pow.  on  Mort.  993,  in  note  ;  JNichoU  v.  Trustee  of  Hunt* 
ington,  I  J.  Ch.  R.  166 ;  1  Madd.  C.  P.  1 13 ;  2  Madd.  546  ; 
3  Eq.  Dig.  261 ;  Jones  v.  Loyd,  10  Price,  62 ;  Ehjoood  v. 
Pearcef  21  C.  L.  R.  230,  where  more  than  a  sixth  was  taken 
from  an  attorney's  bill,  and  the  court  refused  to  allow  him 
the  costs  of  taxation. 

0.  Harrington,  per  se. 

1.  The  finding  of  the  chancellor  on  the  petition,  was  upon 
matters  of  fact,  and  no  error  can  be  assigned.  Houghton  v. 
Slack,  10  Vt.  R.  520 ;  EdgiU  v.  Bennett,  7  Vt.  R.  534; 
llVt.  R.  233. 

2.  The  taking  and  use  of  Allen's  deposition  is  no  ground 
for  setting  aside  the  report.  It  had  been  agreed  by  orator's 
counsel  that  it  might  be  taken  ;  and  it  appeared  by  the  affi- 
davit of  Tabor  J.  Sewal,  that  the  parties  agreed  to  refer  the 
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malter  to  Mr%  Allen.    He  wai  appointed  ccHnmisiioner  for  Giani»  Islb, 
llie  reason  that  his  previous  knowledge  of  the  matter  bet-       latdf' 
ter  enabled  him  to  do  the  parties  justice.  J^^ 

3.  As  to  the  non-production  of  defendant's  books,  it  is         v. 
doubtful  whether  the  commissioner  had  power  to  oVder  their     ^"^C^^* 
fnodttction.    Bat  if  he  had,  it  was  discretionary  with  him, 

and  his  refusal  is  no  ground  of  exception.     Hill  v.  Hog€h 
hoomy  13  Vt.  R.  141. 

4.  As  to  vouchers,  they  were  unnecessary,  provided  the 
ooauDissioner  was  satisfied.  Warden  v.  Johnson,  1 1  Vt.  R, 
466. 

5.  Allowance  of  interest.  In  the  absence  of  any  proof, 
appearing  in  the  report,  or  by  evidence,  that  the  case  did  not 
authorise  the  allowance  of  interest,  the  court  will  presume 
it  did.     Siaughtan  v.  Ljfnch,  3  Johns.  S13  ;  41  Rule  in  Ch. 

6.  The  fifth,  sixth,  and  seventh  exceptions  to  the  report, 
refer  to  matters  of  fact,  which  are  proper  subjects  for  the 
commissioner's  determination ;  and  no  proper  objections  were 
raised  before  the  commissioner,  on  which  exceptions  could 
be  founded.  3  £q.  Dig.  506,  No.  17—507,  No.  1,  6,  7,  9 ; 
S  Smith,  Ch.  Pr.  164  ;  New.  Pr.  340. 

7.  The  eighth  exception  is  too  general  for  the  action  of 
the  court.  Smith,  Ch.  Pr.  372 ;  3  Eq.  Dig.  501,  No.  8  &  9. 

9.  As  to  the  objection  to  the  defendant's  claim,  on  the 
ground  of  its  connexion  with  alleged  champerty,  he  is  not, 
for  that  cause,  to  lose  his  fair  compensation  for  services 
and  disbursements.  1  Eq.  Dig.  293,  No.  1—994,  No.  7.  12. 
This  objection  was  not  made  before  the  commissioner  or 
<:hanceUon 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — ^This  case  comes  before  us  on  an  ap* 
peal  from  a  decree  made  by  the  chancellor  for  the  third 
judicial  drcait*  A  decree  has  heretofore  been  made  by  this 
court,  as  a  court  of  chancery,  before  the  present  system  was 
adopted.  The  decree  was  made  on  a  full  hearing,  and  it 
was  referred  to  Mr.  Allen,  a  commissioner  specially  appointed, 
to  take  the  account  between  the  parties.  The  questions 
which  were  settled  by  that  decree  we  consider  as  not  open 
for  discussion.  The  only  question  now  before  us,  is,  whether 
the  order  of  the  chancellor,  accepting  the  report  of  Mr.  Al- 
Vol.  xv«  s.  a.  vol.  i.        25 
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Grand  isLJB,  len,  aod  the  decree  thereoD,  shall  be  affirmed,  reversed  or 

'^USSJ^*     altered.     It  is  very  obvious,  that  not  every  objection  or  ar- 

^^      gument  which  might  have  induced  the  chancellor  to  come  to 

V.         a  different  result,  should  be  a  ground  with  this  court  for  re- 

Htrrington.  ^^^^^  l^jg  decree.  There  are  many  orders  made  in  the 
progress  of  a  suit  in  chancery,  depending  on  the  discretion 
of  the  chancellor,  and  where  he  might,  with  propriety,  have 
made  a  different  order,  which  should  not  induce  us  to  dis- 
turb his  final  decree  in  the  premises.  On  an  appeal,  this 
court  are  to  examine  all  the  errors  assigned,  or  found,  in  the 
decree  of  the  chancellor,  and  make  such  a  decree  as  justice 
shall  require.  Under  a  statute  similar  to  ours,  in  the  state 
of  New- York,  it  has  been  holden  that,  on  an  appeal  from 
chancery,  to  the  court  of  errors,  an  objection  not  made  by 
the  party  in  the  court  below,  cannot  be  made  in  the  court 
of  errors.  Nor  can  a  point,  or  question,  be  raised  in  the 
court  of  errors,  for  the  first  time,  which;  if  it  had  been  raised 
in  the  court  below,  might  have  been  met  and  obviated.  If  the 
point,  however,  could  not  have  been  obviated  by  amendment, 
/  or  proof,  in  the  court  below,  and  is  fatal  in  the  cause,  the 
court  of  errors  may  examine  into  it.  The  party  is  not  permitted 
to  pass  the  court  below,  in  silence,  which  would  make  this 
court,  in  fact,  a  court  of  original,  instead  of  what  it  was  in- 
tended, a  court  of  appellate,  jurisdiction. 
In  the  case  before  us,  objections  are  raised  against  the  re- 
^  port  of  the  commissioner,  extrinsic,  and  which  are  presented 

by  petition,  and  supported  by  affidavit,  and  intrinsic,  arising 
on  the  report.  The  case  of  TyUr  v.  Simmons^  6  Paige,  137, 
decides  that,  in  the  state  of  New- York,  irregularities  in  the 
proceedings  of  the  master  are  not  a  proper  subject  of  ex- 
ception to  the  master's  report ;  and  this  does  not  appear  to 
be  founded,  solely,  on  rules  of  practice  adopted  in  that  state. 
But  possibly  the  better  practice  under  our  system,  would  be 
for  the  chancellor  to  hear  the  objections,  both  extrinsic  and 
intrinsic.  When  the  case  comes  here,  by  appeal,  the  differ- 
ent objections  would  require  a  different  consideration.  The 
order  of  a  chancellor  founded  on  objections,  not  arising  on 
the  report,  and  which  are  to  be  proved  by  affidavit,  or  in 
any  other  way,  directed  by  the  chancellor,  would  rarely,  if 
ever,  present  a  case  in  which  the  order  of  the  chancellor 
should  be  reversed.     And  this  would  afford  a  sufficient  rea« 
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800  why  this  decree  should  be  affirmed,  if  there  were  no  Guard  Ifti, 
other  objections  to  it,  than  those  arged  on  the  hearing  of  the    ^'^iSiz?^ 
petitioner.  mou 

As  the  practice  under  the  present  system  of  chancery  ju-         v. 
rispradence,  in  this  state,  has  not  been  settled  by  judicial      ^"I'^ffton. 
construction,  we  have  not  been  disposed,  on  this  ground  to 
pass  by  the  objections  urged  on  the  petition  of  the  orator, 
more  especially  as  the  same  objections  are  mostly,  raised  on 
the  report. 

The  first  objection  to  the  report  is,  that  Mr.  Allen,  who 
was  appointed  a  commissioner,  had  given  an  affidavit  or  de^ 
position  jn  the  cause,  in  which  he  had  expressed  an  opinion 
as  to  the  merits  of  the  controversy,  that  is,  in  relation  to  the 
nature  of  the  controversy  in  which  Mr.  Harrington  was  em- 
ployed as  counsel.  It  appears,  from  an  examination  of  the 
papers,  that  Mr.  Allen  was  once  employed  by  the  orator,  in 
conjunction  with  this  defendant,  in  the  prosecution  of  cer- 
tain suits,  in  which  the  defendant  claims  a  compensation. 
The  -orator  must  have  known  that  Mr.  Allen,  from  being  as- 
sociated with  Mr.  Harrington,  must  have  some  knowledge  of 
the  nature  and  extent  of  the  services  performed  by  Harring- 
ton, and  whether  he  had  been  vigilant.  The  solicitor  for 
the  orator  had  agreed  that  the  evidence  of  Mr.  Allen  might 
be  taken  at  Washington,  and  sworn  to  before  a  justice  of 
the  peace,  and  by  him  transmitted  to  this  defendant,  and 
be  evidence  in  this  cause ;  and  furthermore,  by  the  testimony 
of  Tabor  J.  Sewall,  it  appears,  that  the  orator  was  well  ap- 
prised of  Mr.  Allen's  acquaintance  with  the  subject  in  con- 
troversy, between  him  and  this  defendant,  and  had  agreed 
with  the  defendant  to  submit  the  controversy  to  the  decision 
of  Mr.  Allen.  There  is  no  ground,  therefore,  for  the  orator 
to  complain,  at  this  time,  of  the  appointment  of  Mr.  Allen, 
or  allege  surprise  at  his  having  given  a  deposition.  Much 
less  is  there  any  foundation  for  the  allegation  in  the  petition, 
that  '*  the  defendant,  by  his  managw/Uni^  in  this  suit,  pro- 
cured the  said  Allen  to  be  appointed  as  commissioner  to  take 
the  account,"  &c. 

The  other  exceptions  contained  in  the  petition,  relate  to 
the  neglect  and  refusal  of  the  master  to  make  a  special 
report,  to  state  the  facts  on  which  he  allowed  the  claim  of 
interest,  and  to  return  the  account  presented  by  the  defend- 
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Grand  IfLs,  ant.    These  objections  onay  be  coDsidered  with  t&e  exoep-^ 
'^Vs^^*    tioDS  taken  directly  to  the  report,  and,  in  fact  are  enmnersted 
"^^^       among  the  special  exceptions  to  it.     These  exceptiofis  are 
V.         nine  in  nombery  and  are,  that  the  commissioner  neglected  to 
^^^'  retorn  the  defendant's  account  ^  refused  to  order  the  produc- 
tion of  defendant's  books ;  aHowed  sums  without  any  voocb* 
ers ;  allowed  interest  without  stating  grounds ;  allowed  many 
items  which  ought  not  to  be  allowed ;  allowed  large  sums  for 
time   spent,  without  specifying  particulars ;  allowed  an  ac- 
count in  fa?or  of  Harrington  and  Perrigo  on  defendant's  own 
statement;   allowed  sums  on  accounts  not  submitted,  and 
thfit  the  report  was  grossly  partial  and  unjust. 

The  two  last  exceptions  are  not  supported  by  a  reference 
to  the  proceedings  before  the  master,  nor  by  any  proofs.  The 
order  to  the  master  to  ascertain  the  sum  due  to  the  defend- 
ant, required  him  to  take  into  consideration  the  defendant's 
•  claim  for  taxable  cost  and  fees  in  the  suit  mentioned  ;  and 
there  is  no  foundation  for  the  allegation  that  the  report  is 
either  partial  or  unjust* 

The  other  exceptions  may  be  embraced  in  two  chssos, 
and  will  be  determined  by  ascertaining  the  power  and  duty 
of  a  master  in  chancery,  as  Mr.  Allen  was  a  special  master 
in  this  case*  They  relate  to  the  duty  of  the  master  in  or- 
dering the  production  of  books  and  papers,  in  making  a 
special  report  or  statement  of  facts,  and  in  stating  the  ert- 
dence  in  support  of  the  different  facts  which  he  was  required 
to  find.  The  object  of  referring  an  account  to  a  master  is 
for  convenience,  to  have  a  full  investigation  of  facts,  which 
could  not  well  be  bad  before  the  court,  or,  as  was  said  in  Bax, 
txparte,  2  Yes.  388, ''  because  it  is  impossible  for  the  court  to 
take  accounts  originally,  as  that  would  so  take  up  the  time 
of  the  court,  that  justice  could  not  be  administered  in  other 
causes."  Competent  masters  are  appointed  for  this  purpose, 
and  the  time  and  leisure  which  they  can  bestow  upon  the 
subject,  enables  them'  to  investigate  the  facts,  and  state  an 
account,  more  fully,  and  more  for  the  benefit  of  the  parties. 
The  duty  of  a  master  is  thus  laid  down  by  an  eminent  writer 
on  the  practice  in  chancery,  Newland,  172,  in  which  he  is 
confirmed  by  Maddock  and  by  Comyas,  title  Chancery,(W.2.) 
"  The  report  of  the  master  ought  to  be  as  succinct  as  may 
be,  reserving  the  matter  clearly  for  the  judgment,  and  with- 
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ont  roettal  of  the  aeveml  points  of  Ibe  orderii  of  ftfereiice»  or  Grapi^  itu, 
the  debates  of  eotmsel;  nor  is  be  to  make  a  spedal  report  184^7* 
opon  the  importamty  of  oomsel  or  of  their  cUelitSi  unless  "^j^ 
he  is  reqoirad  by  the  eourt  so  to  do,  or  his  own  jodgment  is  ,,** 
satisfied  with  the  propriety  of  it ;  and  if  he  does,  he  is  not  ^•"^'**"«^*** 
to  set  forth  the  evidence  with  his  Ofrfoion  uppo  it^  bat  only 
to  state  the  bare  fiict,  for  the  opinion  of  the  eourt,  in  the 
same  manner  as  in  a  special  verdict"  And  when  a  master  is 
required  to  ascertain  a  particular  fact,  he  tnust  draw  the 
conclusion  himself,  and  not  report  the  evidence ;  as  when  it 
was  referred  to  a  master  to  ascertain  whether  a  person  was 
dead,  who  reported  that  he  had  been  absent  fourteen  years 
beyond  seas  and  had  not  been  heard  from,  it  was  referred 
back  to  the  master  to  report  whether  the  person  was  dead. 
Lee  V.  fFUloeky  6  Ves.  605.  A  rigid  adherence  to  these 
rules,  and  a  firmness  in  resisting  the  solicitation  to  state  nu- 
merous facts  and  the  evidence,  would  save  our  records  from 
much  usdess  matter,  and  the  court  the  unnecessary  Isibor  of 
selecting  the  true  points  in  controversy  from  a  multitude  of 
unimportant  focts,  and  teBtimony,  with  which  reports  of 
masters,  referees  and  auditors,  are  too  frequently  encum- 
bered. A  reference  to  a  master  would  be  Worse  than  uselessy 
if  the  whole  investigation  of  the  account,  the  facts  in  con- 
troversy, and  the  evidence  in  support  of,  and  in  oppositioQ  to 
the  same  were  to  be  re-examined  before  the  chancellor,  and 
then  agmn  be  heard  and  litigated,  as  to  all  the  itesss  of  ac- 
count, befi>re  this  court,  on  appeal. 

This  view  of  the  nature  of  a  reference  U>  a  master  to 
take  an  aecount,  and  his  duty  and  power  in  taking  the  ssssej 
obviates  the  sevemi  objections  raised  to  the  report  The 
master  did  not  require  the  production  of  the  books  and  ao- 
counts,  because  he  did  not  deem  it  necesssry  to  slop  the 
inquiry  and  have  them  produced,  or  that  they  were  required 
for  the  purpose  of  determining  the  controversy.  Had  he 
deemed  them  necessary,  or  proper,  for  that  purpose,  un- 
doubtedly he  would  have  required  their  production.  He  did 
not  make  a  special  report  or  statement  of  facts,  because  he 
was  not  required  so  to  do,  by  the  decretal  order,  and  was 
not  satisfied,  in  his  own  judgment,  of  the  propriety  of  mak- 
ing such  report.    He  did  not  state  the  evidence  upon  which 
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QtLAVD  isLB,  be  was  convinced  of  the  several  facts  by  him  found,  or  the 

'^^iSSy*    ground  on  which  he  made  certain  allowances,  because  it 

U^^^       would  not  have  been  proper  for  him  so  to  do.    And  this  di»* 

V.         poses  of  all  the  exceptions  which  have  been  made  to  the 

"'"'"*^-  report. 

On  a  view  of  the  whole  case  we  can  see  no  grounds, 
either  in  the  petition,  or  in  the  ezedptions  to  the  report,  why 
it  should  not  have  been  accepted  by  the  chancellor.  It  is 
sufficiently  concise,  and  reports  the  sum  due  to  the  defend- 
ant; and  a  more  particular  report  was  not  required,  by 
the  order  of  the  court,  nor  by  the  difficulty  or  intricacy 
of  the  case.  The  decree  of  the  chancellor  in  accepting 
the  report,  was,  therefore,  correct;  and  neither  he  nor 
this  court  can,  with  propriety,  enter  into  an  investigation, 
or  examination,  of  all  the  claims  or  accounts  which  the 
commissioner  was  required  to  adjust. 

An  objection  is,  next,  taken  to  the  decision  of  the  chan- 
cellor in  allowing  to  the  defendant  the  cost  in  this  suit.  As 
a  general  rule,  undoubtedly  the  mortgagee  is  entitled  to  his 
costs  on  having  his  security  redeemed.  He  may,  however, 
be  deprived  of  his  costs,  and,  when  his  conduct  is  vexatious, 
he  may  be  ordered  to  pay  cost.  When  he  sets  up  an  unjust 
defence,  insisting  upon  his  deed  as  an  absolute  purchase,  he 
may  be  deprived  of  his  costs.  I  should  have  been  well  satis- 
fied, in  this  case,  if  no  costs  had  been  awarded  to  the 
defendant.  This  was,  however,  a  case  where  the  allowance 
of  oosts  was  discretionary  with  the  chancellor  ;  and  although 
I  might  have  exercised  this  discretionary  power  differently, 
it  would  be  no  reason  with  me,  for  reversing  a  decree  in  this 
particular.  Moreover,  the  general  rule  on  this  subject  is, 
that  there  can  be  no  appeal  or  rehearing,  for  costs  only. 
This  was  decided  by  Lord  Thurlow,  in  the  case  of  Herdman 
V.  Keni^  I  Brown,  C.  C.  140.  This  was  stated  to  be  the  rule 
by  Mr.  Romily,  in  the  case  of  Jsnovr  v.  Jenaur,  10  Ves.  572, 
and  recognised  by  Lord  Eldon,  in  the  case  of  Taylor  v. 
Pop&am,  15  Vesey,  72 ;  subject,  however,  to  certain  ex* 
ceptions,  which  it  is  unnecessary  to  enumerate,  as  the  case 
under  consideration  does  not  come  within  those  exceptions. 
As  the  chancellor,  below,  thought  proper  not  to  allow  cost 
to  the  orator,  and  the  case  was  one  where  it  was  purely  with- 
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in  \na  diBcretion  whether  to  allow  cost  or  not,  and   his  GaARD  i«lb, 
decree  is  not  to  be  altered  in  any  other  particular,  we  do      'leS^' 
not  think  that,  consistently  with  the  rules  of  equity  as  to       ZTZ 
cost,  on  an  appeal,  the  decree,  in  this  particular  should         v. 
be  reversed.  Hwrington. 

The  decree  of  the  court  of  chancery  must,  therefore,  be 
affirmed. 
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ADDISON    COUNTY. 

January  Term,  1843. 

Pebsknt  Hon.  STEPHEN  ROYCE,  ^ 

«      ISAAC  P.  REDFIELD,  /  .,,- ,^„,   r.^,v„ 

«      MILO  L.  BENNETT,  C  ^^^"^^^  Justices. 

«      WILLIAM  HEBARD,  ) 


Town  of  Starksboro  v.  Town  of  Hinesburgh. 

The  health  ordinarily  enjoyed  by  men  of  health,  and  the  physical  ability 
ordinarily  poueaeed  by  men  of  aoand  bodies,  constitnte  the  **healthy  and 
able  bodied,"  within  the  meaning  of  the  first  section  of  the  act  of  1797, 
relating  to  legal  settlement ;  and  this,  notwithstanding  there  may  hare 
been  a  casual  and  temporary  illness,  or  bodily  unsoundness,  producing 
an  occasional  and  temporary  efibct  upon  the  capacity  to  gain  a  liTelihood 
by  bodily  labor. 

The  deposition  of  a  witness  was  taken,  by  reason  of  his  disability  to  appear 
in  court.  He,  ncTertheless,  appeared  and  testified  on  the  trial.  Hdd^ 
that  the  deposition  might  be  used  as  evidence  in  chief,  in  a  subsequent 
trial  of  the  same  cause,  the  witness  having,  in  the  mean  time,  died;  and 
thai  the  admissible  character  of  the  deposition  was  not  affected  by  a 
sworn  repetition  of  the  testimony  the  witness  had  given  in  court  on  the 
former  trial. 

This  was  an  appeal  from  an  order  of  removal  by  the  town 
of  Starkaboro  to  the  town  of  Hinesburgh,  of  one  Lyman  Bost- 
wick  and  Rhoda  Bostwick,  his  wife,  made  on  the  day  of 
May,  A.  D.  1840.  Plea,  denying  the  settlement  of  the  pau- 
per in  Hinesbuigh,  and  trial  by  jury. 

The  plaintiff  claimed  the  settlement  of  the  pauper,  Lyman 
Boatwick,  in  Hinesburgh,  under  the  last  clause  of  the  first 
section  of  the  act  of  1797,  on  the  ground  that  he  resided 
there  the  term  of  one  year,  or  more,  while  said  act  was  in 
force,  and  that  he  was  at  that  time,  ^%heaUhy,  abh  bodied 
person,  and  .of  quiet  and  peaceable  behavior."  The  appeal 
was  entered  in  the  county  court,  at  the  June  term,  1840,  and 
the  cause  was  tried  at  the  December  term  of  that  year.  A 
n^w  trial  having  been  granted,  it  appeared  on  the  subsequent 
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trial,  timt  a  short  time  before  tho  said  December  tertn,  the    Addibov, 
defendant  took  the  deposition  of  said  Lyman  Bostwick  to  be      '1949?* 


read  in  the  trial,  for  the  reason  that,  by  age  and  bodily  infirm-    gurksboro 
ity  he  was  rendered  unable  to  attend  court ;  that  the  plaintiff         *• 
was  notified,  and  attended,  and  cross  examined  the  witness, 
and  that  the  deposition  was  duly  taken  and  certified,  and 
<^ned  in  court. 

It  also  appeared  that,  at  the  time  of  the  trial  of  the  cause 
at  the  said  December  term,  the  witness  was  in  such  a  state 
of  bodily  infirmity,  as  to  render  the  deposition  admissible, 
had  the  witness  not  been  produced. 

It  also  appeared  that  the  plaintiff  took  the  deposition  of 
said  Bostwick,  about  the  same  time,  to  be  also  used  on  the 
trial  of  the  cause  ;  and  that,  on  notice,  the  defendant  appear- 
ed at  the  taking,  and  cross  examined  the  witness. 

It  appeared,  also,  that,  at  the  trial  of  the  cause,  at  said 
December  term,  Bostwick  was  produced  by  the  plaintiff  as  a 
witness,  and  testified  ;  and  that  after  be  had  been  examined 
in  chief,  and  without  any  cross  examination,  the  defendant's 
eounsel  insisted  that,  as  it  appeared  from  his  testimony,  that 
Hinesburgh  was  not  the  town  in  which  be  first  resided  one 
full  year,  he  could  not  hare  gained  a  settlement  there,  and 
that  the  defendant  was  not  required  to  go  Into  a  defence  ; 
but,  that  if  the  court  should  decide  otherwise,  then  the  defen- 
dant claimed  to  be  allowed  to  go  into  evidence  by  way  of 
defence,  and  to  cross  examine  the  witness.  The  cross  exam- 
ination was  suspended,  with  this  conditional  leave  of  the 
court,  and  the  court  decided  that  the  evidence  was  not  suf» 
ficient  to  sustain  the  order  of  removal,  and  thereupon  diree* 
ted  a  verdict  for  the  defendant. 

The  plaintiff,  at  the  second  trial,  offered  to  prove  what  the 
said  Bostwick  testified  in  the  former  trial  of  the  cause — ^it 
appearing  that  be  bad,  in  the  mean  time,  deceased — to  which 
the  defendant  objected,  on  the  ground  that  the  depositmi 
taken  by  the  plaintiff  was  the  best  evidence,  and  that  the 
plaintiff  was  bound  to  produce  it-*«»notice  having  been  given 
by  defendant  to  plaintiff,  before  the  sesjfrion  of  the  court,  to 
produce  the  same  on  trial.  The  court  overruled  the  objeo* 
tion,  and  admitted  the  evidence,  which  tended  to  show  that 
Bostwick  moved  into  Hinesburgh  in  1797  or  1798,  and  rest* 
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JmiIT'''    ^^  ^^^  ^'"  March,  1802,  and  that,  during  that  time,  he 

1843.       was  a  healthy,  able  bodied  man,  with  the  exception  of  a  slight 

St&rJuboKo   rheumatism,  which  occasionally  affected  him.     The  plaintiff 

HmesLttiffh.  ^^  8*^^  evidence  tending  to  show,  that  the  pauper,  during 

his  residence  in  Hinesburgh,  supported  himself  by  bis  labor, 

and  was  of  quiet  and  peaceable  behavior. 

The  defendant  introduced  testimony,  tending  to  show  that 
Bostwrck,  during  his  said  residence  in  Hinesburgh,  was  not 
a  healthy,  able  bodied  man — that  during  his  whole  residence 
there  he  was  afflicted  with  a  lameness  in  the  hip,  which  ren^ 
dered  him  unable  to  labor,  except  at  some  kinds  of  light 
work,  and  often,  entirely  disabled  him ;  that  said  lameness 
was  of  a  permanent  character,  and  increased  until  it  termi- 
nated several  years  before  his  death,  in  an  entire  stiffness  of 
the  hip  joints,  and  disabled  him  so  that  he  could  wafk  only 
with  crutches  ;  and  that  he  died  of  said  disease. 

The  defendant  also  offered  in  evidence  the  said  deposition 
of  Bostwick,  taken  by  the  defendant,  which  was  objected  to 
by  the  plaintiff,  but  admitted  by  the  court,  as  evidence  only 
so  for  as  it  was  inconsistent  with,  and  went  to  impeach  the 
testimony  of  Bostwick,  as  given  in  evidence  by  the  plaintiff, 
but  not  as  evidence  in  chief,  as  the  defendant  claimed  that  it 
was  entitled  to  be  received. 

The  counsel  for  the  defendant  requested  the  court  to 
chaise  the  jury— 

1.  That,  in  order  to  entitle  the  plaintiff  to  a  verdict,  the 
plaintiff  must  show  that  the  pauper  resided  in  Hinesburgh, 

'  while  the  statute  of  1797  was  in  force,  one  full  year,  and  that, 
during  such  year's  residence,  he  was  a  healthy,  aUe  bodied 
man  ;  and  that  the  burden  of  proof,  as  to  his  being  such 
healthy,  able  bodied  man,  was  upon  the  plaintiff. 

2.  That,  in  order  to  constitute  the  pauper  a  healthy,  able 
bodied  man,  within  the  meaning  of  the  statute  of  1797,  he 
must,  during  such  year's  residence,  have  been  in  full  strength^ 
enjoying  continued  health,  uninterrupted  by  disease. 

3.  That  if  the  jury  should  find  that  the  pauper,  during 
such  year's  residence,  had  a  disease  or  lameness  upon  him 
which,  at  periods,  rendered  him  unable  to  labor,  then  he  was 
not  a  healthy,  able  bodied  person,  within  the  meaning  of  the 
statute. 

4.  That  if  they  should  find  that  during  such  residence,  he 
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had  a  disease,  lameness,  or  infirmity,  upon  him,  of  a  perma-    Addisov, 

cent  character,  and   which  but  occasionally  rendered  him      1i843T^ 

less  able  to  labor,  then,  he  was  not  a  healthy,  able  bodied  per-    gtarinboro 

ton,  within  the  meaning  of  the  statute,  even  if  they  should         v- 

HlflgBburirh 
find  that,  taking  the  whole  period  of  such  year's  residence, 

he  performed  as  much  labor  as  healthy^  able  bodied  men  in 

general. 

5.  That,  if  they  should  find  that,  during  such  residence,  he 
was  able  to  perform,  and  did  perform,  as  much  labor  as  heal* 
thy,  able  bodied  men,  in  general,  and  this,  too,  without 
interruption  by  sickness  or  disease,  and  also  find  that,  during 
this  period  he  had  upon  him  a  lameness  or  chronic  disease^ 
which,  from  its  nature  and  tendency,  would  be  likely  to  ren- 
der the  town  more  liable  to  become  chargable  with  his  sup- 
port, or  would  be  likely  to  increase,  and  ultimately  disable 
him,  or  render  him  of  less  ability  to  gain  a  livelihood  by  labor, 
or  did  so  terminate,  then  he  was  not,  at  the  period  of  such 
residence,  a  healthy,  able  bodied  person,  within  the  meaning 
of  the  statute,  although,  at  the  particular  period  of  such  resi- 
dence, he  was  not  thereby  rendered  the  less  able,  either  in 
point  of  health  or  physical  ability,  to  labor,  or  thereby  gain  a 
livelihood. 

But  the  court  instructed  the  jury  that,  if  Bostwick  resided 
in  Hinesburgh  for  the  term  of  one  full  year,  while  the  portion, 
in  question,  of  the  act  0^1797  was  in  force,  and  in  the  ordi- 
nary health  which  is  commonly  enjoyed  by  others  in  health, 
and  possessed  of  the  physical  and  bodily  ability  which  men 
of  sound  bodies  ordinarily  possess,  he  would  have  gained  a 
settlement  nnder  that  act ;  and  that  this  efiect  would  not  be 
prevented,  though  the  pauper  might,  in  the  course  of  such 
year,  have  a  casual  and  temporary  illness,  or  bodily  unsound- 
ness, which  produced  an  occasional  and  temporary  effect 
upon  the  character  and  capacity  of  the  pauper  to  gain  a  live- 
lihood by  his  bodily  exertions  ;  but  if  they  should  find,  on 
the  other  hand,  that  the  pauper  was,  at  any  time  during  such 
year's  residence,  laboring  under  some  permanent  disease 
or  disability  of  his  bodily  powers,  which  eventuated  in 
substantially  and  materially  diminishing  his  capacity  to 
acquire,  at  any  subsequent  time,  a  support  for  himself  and 
family,  in  consequence  of  it,  he  was  not  that  healthy  able 
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Addisoit,    bodied  person,  which  the  law  required)  and  could  not  gain 

"^IimS!^*  '  ^  settlement  in  Hinesburgh  by  the  year's  residence. 

istarktboro       ^^^  ^^^  further  charged  the  jury,  that  the  deposition  of 

V.         Bostwick,  was  not  to  be  regarded  as  evidence  in  chief,  and 

inesbargh.  ^  proving  the  facts  therein  testified  to,  but  was  to  be  taken 

as  evidence,  only  so  far  as  it  was  inconsistent  with,  and  tended 

to  impeach  the  testimony  of  the  same  witness,  as  given  at  the 

previous  trial,  and  now  testified  to.    The  jury  returned  a 

▼erdict  that  the  pauper  was  duly  removed. 

To  all  which  decisions,  and  charge  of  the  court,  and  refu- 
sal to  charge  as  requested,  the  defendant  excepted. 

Hyde  8f  Peck^  for  the  defendant 

I.  The  deposition  of  Lyman  Bostwick,  was  admissible  as 
evidence  in  chief,  as  a  deposition  under  the  statute,  having 
been  regularly  taken,  for  a  cause  specified  in  the  statute—- 
the  disability  of  the  witness,  which  continued  up  to  bis 
death.  This  event  did  not  destroy  its  admissibility.  The 
production  of  the  witness  by  the  plaintifi*,  when  he  was  too 
infirm  to  be  required  to  attend,  cannot  prejudice  the  defen- 
dant. It  did  not  destwjf,  but  only  suspended,  his  right  to 
use  the  deposition.  The  witness  being  dead,  the  deposition, 
witli  the  aid  of  the  statute  to  show  it  was  judicially  taken,  is 
admissible  at  common  law.  Judicial  examinations  by  public- 
officers  are  also  admissible,  when  the  party  had  no  notice  or 
opportunity  to  cross-examine  the  witnesses,  upon  the  ground 
that  the  examination  being  taken  by  a  public  officer,  the  tes- 
timony is  presumed  to  have  been  fully  and  impartially  taken. 
Phil.  Ev.  363--68-72-.76-78 ;  1  L.Ray.  219^22;  3  Barn. 
&  Al.  121 ;  2  Bac  Ab.  625 ;  Gil.  £v.  56 ;  1  Stark.  £v. 
310  (7  Am.  from  8  Lood.  ed.)  Arch.  PI.  398 — (2  Am. 
from  last  Lond,  Ed.)  Bui.  N.  P.  239 ;  Fry  v.  Wood,  1  Atk. 
445  ;  Benson  v.  CKve,  2  Strange  929 ;  Kinsman  v.  Crooks^ 
2L.  Ray.  1166 

A  repetition  of  the  testimony  of  a  deceased  witness  is 
.  admissible  in  evidence,  upon  the  supposition  that  the  adverse 
party  has  either  actually  cross-examined  the  witness,  or  had 
an  opportunity  to  do  so,  which  he  had  voluntarily  waived.  ^ 
The  court  having  decided  against  the  plaintifl*,  upon  anoth- 
er point,  upon  his  own  showing,  without  any  cross-examina- 
tion, the  testimony  of  the  witness  was  incomplete,  and  the 
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defendant  cannot  be  said  to  have  had  a  legal  opportanit?  to    Asbim*, 
cro68-examioe.  1843. 


The  rule  which  admits  parol  evidence  of  what  a  deceased  gtarkibora 
witness  testified  on  a  former  trial,  rests  on  the  necessity  of  .  '  . 
the  case,  and  is  confined  to  cases  where  the  words  of  the 
deceased  witness  can  be  proved.  The  substance  of  his 
testimony  is  not  admissible ;  and  even  under  this  strict  rule 
courts  have  always  considered  it  a  dangerous  species  of  tes^ 
timony,  and  judges  have  regretted  that  it  was  ever  ad- 
mitted. See  Lord  Palmerston's  case  cited  by  Lord  Kenyon, 
in  The  King  y.^Jolliffe,  4  T.  R.  290.  In  Ennis  v.  Danis- 
thome^  Lord  Kenyon  says,  '<  he  ought  to  recollect  the  very 
words,  for  the  jury  alone  can  judge  of  the  effect  of  words ;" 
See  PhiL  £v.  2S1,  n.  3 ;  WUbur  v.  Sdden,  6  Cowen  R. 
162 ;  Lightet  v.  Wike,  4  Serj.  &  Rawle,  203  ;  4  Bac.  Abr. 
625.  In  this  view  of  the  subject,  the  deposition  was  evi- 
dently the  best  evidence — which  the  law  requires  should  be 
produced. 

In  the  provision  of  the  statute  of  1797,  which  gives  a  set- 
tlement by  one  year's  residence,  without  any  other  requisite, 
to  " every  other  heaUhy^  able  bodied  person"  health  and 
physical  ability,  are  indispensible,  and  constitute  the  very  ca- 
pacity of  the  pauper  to  gain  a  settlement.  The  burden  of 
proof  was  on  the  plaintiff,  as  to  this  point,  as  well  as  on  the 
question  of  residence,  and  the  court  erred  in  not  so  instruct- 
ing the  jury,  when  requested. 

As  to  the  construction  of  the  words  '^  tteaUhy,  o&fe  bodied 
person,"  we  insist  tliat,  as  the  residence  must  be  continuous, 
so  must  the  health  and  physical  ability  of  the  pauper  be 
continuous  and  uninterrupted,  as  they  are  equally  requisite, 
and  without  them,  the  pauper  has  no  capacity  to  gain  a  set- 
tlement by^  residence.  Statutes,  relative  to  settlement,  like 
penal  statutes,  have  always  been  construed  strictly.  This 
construction  is  the  more  to  be  favored,  as  the  period  of  res- 
idence is  short.  Any  other  construction  would  destroy  all 
rule  on  the  subject.  Middletomiv.  PouUney,  2  Yt  R.  487. 
The  defendant,  therefore,  was  entitled  to  a  charge,  agreeably 
to  the  1st,  2d,  and  3d,  requests. 

If  a  temporary  illness  would  not  prevent  a  settlement,  yet 
if,  **  during  such  residence,"  he  had  a  disease,  lameness,  or 
ii^nnity  upon  him  of  a  permanent  eharadery  and  which  but 
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ADOMoir,  occasionally  disabled  hire,  he  was  not  a  "  hsaUhyy  able 
^"^z?^  bodied  person.^*  Defendant  was  therefore  entitled  to  a 
Svkiboro  *  ^^^^S^f  agreeably  to  the  4  th  request. 

«•  If,  during  his  residence,  the  pauper  had  a  lameness  or 

rg  .  ^j^f^Q-^  disease,  permanent  in  its  character,  the  nature  and 
tendency  of  which  would  be  to  render  him  likely  to  become 
chargeable,  he  was  not  a  healthy,  able  bodied  person, 
although  it  did  not  disable  him  at  any  time  during  the  par- 
ticular period  of  his  residence.  The  statute  looks  to  the 
security  of  the  town  beyond  the  period  of  the  residence, 
otherwise  it  would  have  provided  that  any  one  should  gain 
a  settlement,  by  merely  residing  one  year,  and  supporting 
himself.  The  court  ought,  therefore,  to  have  charged  accord- 
ing to  the  5th  request. 

The  charge  is  erroneous.  That  part  of  it,  in  which  the 
court  told  the  jury  that  if  the  pauper  was  ^^  in  the  ordinary 
'  health  which  is  commonly  enjoyed  by  others  in  health,  and 
*  possessed  of  the  physical  and  bodily  ability,  which  men  of 
'  sound  bodies  ordinarily  possess,  he  would  have  gained  a 
'  settlement,"  is  no  definition  of  a  healthy,  able  bodied  per- 
son, and  is  equivalent  to  no  charge  on  this  point. 

The  charge  does  not  give  the  ^^ permanent  disease  or  die- 
abUiiy'^  the  effect  of  preventing  a  settlement,  unless  it 
actually  '<  eventuated "  in  diminishing  the  capacity  of  the 
pauper  to  acquire  a  support  at  a  subsequent  period.  Under 
this  charge,  the  pauper  may  have  been  under  this  '^  perma- 
nent disease  or  disability  "  during  his  whole  residence,  and 
yet  have  gained  a  settlement,  unless  it  eventuated  in  dimin- 
ishing his  capacity  to  acquire  a  support  at  a  "  subsequent 
time/^ — so  that  if  he  was  not  a  healthy,  abled  bodied  person, 
during  such  residence,  yet  if  he  recovered  at  the  end  of  this 
period,  he  would  have  gained  a  settlement. 

E.  D.  Barber,  for  the  plaintiff. 

I.  Evidence  of  what  a  deceased  witness  testified  on  a 
previous  trial,  is  admissible,  on  a  subsequent  trial.  I  Stark. 
Ev.  265,  and  n.  z.;  Bui.  N.  P.  295:  3  Taunt.  261; 
3  Wend.  251 ;  6  Cow.  165  ;  12  Vt.  R.  427. 

The  testimony  of  Bostwick,  on  the  stand  at  the  time  it 
was  given,  was  the  best  testimony,  and  the  deposition  was 
not  then  admissible.     1  Stark.  Ev.  108,  261-2.     If  it  was, 
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then,  testimony   of  a  higher  nature  than  the  deposition^  so    Adoisojt, 
was  a  sworn  repetition  of  it,  after  the  death  of  the  witness.      7843^' 
By  being  admitted,  subject  to  all  the  objections  of  the  oppo-    gtirkiboro 
site  party,  and  to  a  cross  examination,  if  he  chose  to  make         v* 
any,  it  became    testimony  in  the  case.      The  deposition,     *"**  "'* 
though  taken  to  be  used  as  testimony,  had  never  been  used, 
and  had  not,  of  course,  become  testimony,   and   might  not 
have  become  so,  under  the  direction  of  the  court.     The 
chum  on   the  part  of  defendant  was,  then,  that  the  court 
should  reject  evidence  of  that  which  had  become  testimony, 
on  the  previous  trial,  and  substitute  that,  as  the  testimony  of 
the  deceased  witness,  which  was  not  testimony  at  the  time 
he  testified. 

If  it  be  said  that  the  witness,  on  the  previous  trial,  was 
not  cross  examined,  and  thereby  defendant  lost  one  of  the 
usual  tests  of  credibility,  it  is  sufficient  to  reply,  that  defend- 
ant had  an  opportunity  to  cross  examine,  and  if  he  neglected 
to  do  it,  or  for  any  reason  waived  his  right  to  do  it,  he  is 
concluded  by  such  neglect  or  wavier.  1  Stark.  £v.  27S-3  ; 
1  M.  ft  S.  4 ;  BM  v.  Thompsariy  18  Com.  Law  Rep.  302. 

II.  Did  the  court  err  in  excluding  the  deposition  of  Bos- 
twick,  excepting  so  far  as  it  was  inconsistent  with,  and  ten- 
ded to  impeach  his  testimony  on  the  stand  ?  If  the  sworn 
repetition  of  that  testimony  was  properly  admitted,  the  depo- 
sition was  admissible  only  to  impeach  it.  If  that  deporition 
might  have  been  used  as  evidence  in  chief,  might  not  also 
the  deposition  taken  by  the  plaintiff?  And  yet  that  would 
have  been  inadmissible.     1  Stark.  Ev.  275-8,  n.  t. 

Again :  If  the  deposition  was  admissible  as  evidence  in 
chief,  because  taken  according  to  the  form  required  by 
statute,  under  the  sanction  of  an  oath,  and  between  the 
same  parties,  and  subject  to  the  cross  examination  of  the 
opposite  party,  upon  the  same  principle,  what  a  witness  tes- 
tified to  on  a  previous  trial,  would  be  evidence  in  chief  in  a 
subsequent  one,  although  the  witness  should  be  present  and 
testify.  But  according  to  the  authority  just  cited^  it  is  ad- 
missible only  for  the  purpose  of  impeaching  his  testimony  on 
the  subsequent  trial.     1  Stark,  cited  above. 

III.  Did  the  court  err  in  the  charge  as  to  what  would 
constitute  the  pauper  a  healthy,  able  bodied  man,  within  the 
meaning  of  the  act  of  1797  ? 
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ADDisoir,        The  legislature  intended,  undoubtedly,  to  make  health 
'i84a!^*     and  bodily  strength,  and  peaceable  behavior,  combined,  as 
BttfkiboKo'  8*>^  *  qualification  for  a  settlement,  as  the  other  requisites 
9.         provided  by  the  statute ;  and,  inasmuch  as  the  terms  '^  healthy, 
"^     '  '  able  bodied  '*  are  relative  terms,  and  do  not,  of  themselves, 
purport  health,  strength  and  soundness  of  body,  the  only 
construction  which  could  reasonably  be  given  the  statute,  in 
relation  to  these  terms,  was  the  one  given  by   the  court 
below.     The  statute  intended  to  exclude  those,  only,  from 
gaining  a  settlement  by  this  provision,  who  had  such  a  dis- 
ease or  bodily  disability  upon  them,  at  the  time  of  their 
residence,  as  would   eventually  diminish,  or  destroy,  their 
capacity  to  support  theniselves,  and  those  who  derived  settle- 
ment from  them. 

RoTCB,  J. — ^After  stating  the  case,  proceeded  to  deliver 
the  opinion  of  the  court  as  follows : — I  shall  first  consider 
the  objections  taken  to  the  charge  of  the  judge.  The  ques- 
tion was,  whether  Bostwick,  the  pauper,  acquired  a  settlement 
in  Hinesburgh,  under  the  last  clause  of  the  first  section  of  the 
act  of  A.  D.  1797,  by  residing  in  said  town  for  one  year, 
and  being,  in  the  language  of  the  act,  a  *'  healthy,  able-bodied 
person,  and  of  quiet  and  peaceable  behaviour."  The  previ- 
ous parts  of  that  section  had  provided  various  modes  of  gain- 
ing a  settlement,  all  having  reference  to  the  ownership  or 
possession  of  property,  the  payment  of  taxes,  the  dischaige 
of  town  offices,  or  other  qualifications,  not  necessarily  inv<dv- 
ing  the  consideration  of  bodily  health  and  strength,  or  of 
personal  disposition  and  conduct.  And  it  seems  to  have 
been  the  design  of  this  concluding  part  of  the  section,  to 
furnish  a  mode  sufficiently  comprehensive  to  embrace  all 
other  adult  persons,  who  should  demean  themselves  as  inof- 
fensive and  wholesome  citizens,  and  who  might  reasonably 
be  expected  to  support  themselves  and  families  by  personal 
labor ;  and,  in  most  employments,  the  appearance  of,  at 
least,  ordinary  health  and  strength  could  alone  justify  such 
an  expectation. 

It  may  be  remarked,  in  reference  to  the  qualifications  ne- 
cessary to  satisfy  the  descriptive  words  of  the  statute,  that, 
whilst  on  the  one  band,  no  person  should  be  regarded  as  healthy 
and  able-bodied  within  the  act,  who,  from  a  feeble  state  of 
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general  health,  or  from  any  local  disease  or  infirmity,  was  in-  Addisoh, 
capable  of  pursuing  efficiently  those  brdtiches  of  industry  i^[^ 
which  the  legislature  had  mainly  in  view ;  so  on  the  other,  atMkibow* 
those  words  should  not  receive  a  construction  which  would  v. 
operate  unreasonably  to  lessen  the  number  of  persons  for  ' 
whom  this  provision  of  the  law  was  designed.  In  our  <^in- 
ion,  then,  it  was  not  required  that  a  healthy  person,  jwithin 
the  meaning  of  the  act,  should  invariably  continue  in  heaUh 
throughout  the  year,  nor  that  an  able4>odied  person  should 
remain  wholly  exempt  from  those  accidents  which,  for  a 
time,  would  impair  his  physical  energies.  It  must  be  enough 
if  the  words  of  the  statute  could  fairly  be  predicated  of  the 
person  in  his  usual  and  habitual  condition.  And  we  think 
the  charge  of  the  judge  was  substantially  in  accordance  with 
this  view  of  the  subject.  The  jury  were  instructed  that  if 
the  pauper,  during  the  year  of  his  residence  in  Hinesburgh 
under  the  act  of  A.  D.  1797,  was  *'  in  the  ordinary  health 
which  is  enjoyed  by  others  in  health,  and  was  possessed  of 
the  physical  and  bodily  ability  which  men  of  sound  bodies 
ordinarily  possess,"  he  would  have  gained  a  settlement ; 
and  that  this  effect  would  not  have  been  prevented,  though 
be  might,  in  the  course  of  that  year,  have  had  "  a  casual  and 
temporary  illness,  or  bodily  unsoundness,  which  produced 
an  occasional  and  temporary  effect  upon  his  capacity  to  gain 
a  livelihood  by  his  bodily  exertions."  The  words  of  the 
statute  are  here  justly  treated  as  relative  expressions,  having 
for  their  standard  the  ordinary  condition  of  those  who  re- 
gard  themselves,  and  are  regarded  by  others,  as  healthy  and 
robust  persons,  possessing  their  physical  powers  uninjured. 
It  is  objected,  however,  that  the  supposed  exceptions  to  this 
condition  of  the  person  were  not  sufficiently  defined  and 
limited  by  the  judge,  and  therefore  may  have  been  applied 
by  the  jury  to  a  considerable  portion  of  the  year.  But  this 
objection  loses  its  force  when  the  charge  is  understood  with 
a  proper  reference  to  the  evidence.  If  any  such  exceptions 
existed  during  the  year,  they  were  but  occasional,  and  of 
short  duration.  The  remainder  of  the  charge  upon  this  part 
of  the  case  might  be  liable  to  objection,  considered  as  a  rule 
of  general  application,  but,  as  applied  to  this  particular  case, 
it  was  not  calculated  to  lead  to  any  improper  result.  It  re- 
lated to  the  question,  when  the  rheumatic  disease,  of  which 
Vol.  XV.   s.  r.  vol.  i.        S7 
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ADDifoiTy    the  pauper  finally  died,  became  fixed  upon  bim  as  a  pemia^ 
^QAZ?^     neat  disease.    And  what  was  supposed  by  the  judge,  as  la 


surUioro  ^^^  subsequent  effect,  in  rendering  the  pauper  less  able  to 
*•  support  himself  and  family,  was  doubtless  intended  rather  9m 
""^^  *  a  description  of  the  actual  consequences  in  that  instaaoe, 
than  as  a  test  by  which  to  determine  the  importance  of  the 
fact,  provided  the  disease  did  exist  as  a  permanent  one  with- 
in the  year.  We  think  the  jury  could  not  have  felt  them- 
selves at  liberty,  under  the  whole  charge,  to  find  a  settle- 
ment in  Hinesburgh,  if  they  believed  that  the  disease  had 
become  fixed  and  permanent  at  any  time  within  the  year. 

The  remaining  questioos  to  be  considered  relate  to  the  ad« 
missibility  and  effect  of  certain  testimony  which  is  noted  in  the 
bill  of  exceptions.  The  deposition  of  Bostwick  is  conceded  to ' 
have  been  regularly  taken,  and  for  sufficient  cause,  within  the 
statute.  It,  therefore,  became  legal  testimony,  in  the  necessary 
absence  of  the  witness.  The  unexpected  attendance  of  the 
witness  at  the  term  for  which  the  deposition  was  takea,  susr 
pended  the  use  of  it  for  that  term,  but  did  not  afiect  it  as 
competent  testimony  at  a  subsequent  term,  when  the  witness 
eould  not  attend.  Nor  could  the  admissible  character  of 
this  evidence  be  affected  by  a  sworn  repetition  of  the  testi- 
mony which  the  witness  had  given  in  court.  It  would  re- 
quire the  witness  himself  to  keep  out  the  deposition,  and 
not  merely  his  former  testimony  received  at  seoofid  hand. 
We  regard  both  as  legally  admisnble ;  the  former,  as  testi- 
mony expressly  anthoriied  by  statute,  and  the  latter,  as  a 
kind  of  evidence  sanctioned  by  authority  under  such  curcun- 
stances.  And  if  admissible,  like  other  evidence,  it  follows 
that  neither  could  properly  be  treated  as  mere  impeaching 
testimony,  and  not  as  evidence  in  chief.  The  distinction, 
in  this  respect,  is  between  testimony  which  is  admissible  for 
the  direct  purpose  of  proving  {acta  in  the  cause,  and  that 
which  is  not  so.  And  as  an  illustration,  I  allude  to  the 
proof  of  what  a  witness  on  the  stand  has  previously  sworn 
in  the  same  cause.  This  is  but  impeaching  testimony  ;  and 
the  reason  is,  that  the  witness  being  still  alive,  no  rule  of  law 
will  sanction  the  introduction  of  such  proof  as  primary  and 
direct  evidence.  It  therefore  cannot  be  reived,  under 
such  circumstances,  to  prove  any  fact  thus  previously  sworn 
to,  but  only  to  affect  the  present  credit  of  the  witness. 
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Tkero  n  no  oecasioD  to  pursue  the  subject  farther.  We  AoDnotf, 
ure  all  of  oinnion  that  the  decision  of  the  county  court,  limit*  1843!^'* 
iog  the  eibct  of  the  deposition  to  that  of  mere  impeaching  ^^^  • 
letftimoBjr,  was  erroneous ;  and  for  that  cause  the  judgment        v. 

below  is  revereed,  "''^' 


Benjamin  Hale,  Jr.,  v.  Epaphras  Miller. 

Wkeie  sa  offieer  mUa  property  on  ezecatioa  to  the  creditor,  *ad  his  retara 
appevB  regular,  it  it  not  competent  for  the  debtor  in  the  ezecotion  to 
bring  troTer  against  the  creditor,  on  the  ground  of  any  irregularity  in 
the  proceedingi  of  the  officer,  although  the  creditor  himself  may  have 
advised  it. 

The  oaly  proper  remedy  for  suefa  an  iif^y,  is  by  action  on  the  caae  agahui 
<he  office^. 

This  was  an  action  of  trover  for  a  traverse  sleigh,  a  lum- 
ber sleigh,  and  other  articles  of  property. 

The  action  was  originally  broaght  before  a  jusfice  of  the 
peace,  by  whose  record  it  appears  that,  after  the  appearance 
of  the  parties  and  a  continuance  of  the  cause,  and  the  impan- 
nelling  of  a  jury  for  the  trial  of  it,  the  defend&nt  plead  in 
abatement,  the  non  joinder,  as  plaintiffs,  of  two  othef  indi- 
viduals, as  joint  owners  of  the  property  in  question. 

The  ease  came  up,  by  appeal  to  the  county  court,  whefe 
the  same  plea  was  interposed  by  the  defendant,  and  over-* 
ruled 'by'  the  court,  to  which  decision  the  defendant  excepf6d« 
The  general  issue  was  thereupon  joined  to  the  court. 

The  plaintiff  offered  evidence  tending  to  prove,  that,  in 
the  fall  of  1840,  the  defendant  put  two  executions  in  hM, 
(he  defendant's  favor,  against  the  plaintiff  and  Samuel  Etale 
and  Benjamin  Hale,  Sen.,  into  the  hands  of  Harvy  Qdodrfefa, 
constable  of  the  town  of  Middlebury,  with  directions  to  levy 
the  Same  on  the  property  in  question ;  at  which  t9Aie  the  de- 
fendant requested  the  said  constable  to  post  said  property  fol 
sale  at  a  certain  red  house  hi  the  village  of  Middlelraryi 
formerly  occtk}yied  by  the  debtors  in  said  execution,  wMoh 
house  waa,  at  that  time,  unoccupied,  and  was  the  last  house 
in  said  village,  on  the  Rutland  rotfd,  about  eighty  rods  froBs 
the  Veitttont  HoCel ;  (hat  said  eonstaUe  told  said  defen- 
dant, that  he  riiould  post  up  his  notification  of  said  sale  at 
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AoDiflov,  the  said  Vermont  Hotel,  and  sug^sted  to  him  that  said  hotel 
^iSS^'  was  the  beat  place  for  the  sale  of  said  property ;  that  the 
Hale  "  defendant  did  not  acquiesce  in  said  suggestioo,  alleging,  as 
Vj  his  only  objection,  that  all  the  property  was  at  said  red  house 
except  one  or  two  articles  of  small  value,  which  it  would  be 
easy  to  transport  there ;  that  said  constable  posted  up  his 
notification  at  the  Vermont  Hotel,  giving  more  than  14  days' 
notice,  that  the  property  in  question  would  be  sold  at  said 
red  house  ;  that,  on  the  day  of  the  sale,  said  constable  again 
suggested  that  said  property  would  sell  better  at  the  Ver- 
mont Hotel,  to  which  the  defendant  replied  that  he  had  no 
objection,  except  that  his  hired  man  had  gone  away  with  his 
team,  and  it  would  be  considerable  trouble  to  remove  the 
property  to  said  hotel ;  that  the  sale  was  had  at  said  red 
house,  and  that  the  defendant,  a  son-in-law  of  the  defendant 
and  three  other  persons,  neither  of  whom  was  either  of  the 
debtors  in  said  executions,  were  the  only  persons  present,  at 
said  sale,  beside  the  said  constable ;  that  said  constable  and 
said  defendant  went  out  together  once  to  request  individuals 
to  attend  the  sale,  and  that  the  same  was  delayed  some  time 
for  persons  to  come ;  that  during  the  sale,  said  constable 
remarked  to  defendant  that  the  property  was  not  bringing  as 
high  a  price  as  it  ought  to  bring,  and  that  he  supposed  he 
had  a  right  to  bid  once  ;  that  said  defendant  replied  that 
said  constable  might  bid  as  much  and  as  often  as  he  pleased, 
for  all  that  he  cared ;  that  said  constable  then  bid  off  the 
lumber  sleigh  in  question  and  took  said  sleigh  away  ;  that 
immediately  after  said  sale,  the  defendant's  son-in-law  made 
over  his  bids  to  the  defen-  dant,  and  that  the  defendant  took 
the  property  so  bid  off  by  him. 

The  court  thereupon  rendered  judgment  for  the  defen- 
dant ;  to  which  decision  the  plaintiff  excepted. 

O.  iSesynunir,  for  the  plaintiff,  having  argued  in  support  of 
the  decision  of  the  court  below,  on  the  plea  in  abatement, 
proceeded  to  aigue  that  the  proceeding  to  dispose  of 
property  without  the  authority  of  law,  and  against  the  will  of 
the  owner,  is  a  conversion.  A  sheriff's  sale,  under  a  valid 
execution,  if  irregularly  and  illegally  conducted,  is  a  con- 
version of  the  property  sold,  and  the  plaintiff  in  execution 
k  equally  liable  with  the  officer  if  he,  (the  party)  directs 
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the  sale.    Barnard  v.  Stevens  et  ol.,  2  Aik.  R.  429 ;  S    Addisov, 
Day.  R.  317.  "le^' 

The  officer's  sale  in  this  case  was  irregular  and  illegal,  u^^ 
because— 1.  The  case  shows,  that  the  property  was  not  sold  »• 
at  a  public  phice,  nor  at  the  place  where  it  was  posted. 
Revised  Statutes,  p.  239,  chap.  42,  sec.  4.  2.  The  case 
shows  that  part  of  the  property  in  question  was  bid  off,  and 
taken  away  by  the  officer,  which  was  illegal,  and,  of  itself, 
a  conversion,  5  Conn.R.  475. 

E.  D.  Barber,  for  the  defendant. 

This  sale,  if  irregular,  which  we  do  not  admit,  was  not, 
therefore,  ipso  facto  void.  The  purchasers,  under  it,  could 
not  be  affebted  by  the  irregukirity,  but  the  officer  would  be 
liable  therefor  to  the  party  injured.  Admr.  of  Janes  v.  Mar-- 
tin,  7  Vt.  R.  92 ;  Boies  v.  Carter,  6  Vt.  R.  602;  Gates  v. 
Gaines,  10  Vt.  R.  346.  If  the  sale  was  not  void,  the  title 
to  the  property  passed  to  the  purchasers,  and  there  could 
be  no  conversion  by  them. 

A  creditor  in  an  execution  may  be  a  purchaser  at  a  sheriff's 
sale  upon  it.    4  Taunt.  822  ;  10  Vt.  R.  above  cited. 

If  the  return  of  the  officer  is  regular,  on  the  face  of  it,  it 
is  conclusive  to  pass  the  title,  and  cannot  be  impeached  or 
contradicted.  Sw^  v.  Cobb  and  others,  10  Vt.  R.  282. 
The  return,  in  this  case,  is  regular,  and  if  there  is  any  illegality 
or  any  fraud  or  collusion  in  the  sale,  the  debtor  in  the  exe- 
cution has  no  action  except  against  the  officer,  for  a  false 
return,  lAvermore  v.  Bagly,  9  Mass.  R.  487,  or  an  action 
on  the  case  under  the  statute,  chap.  42,  s.  8.  If  trover  is 
not  the  proper  remedy  against  the  officer,  a  fortiori,  it  can- 
not be  against  the  creditor  for  a  participation  in  the  officer's 
doings.  If  there  is  any  remedy  against  the  defendant,  it 
must  be  sought  in  another  form  of  action. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J. — This  is  an  action  of  trover  for  certain 
property  sold  on  execution  in  favor  of  the  defendant  against 
the  plaintiff.  It  is  alleged  that  the  proceedings  of  the  officer 
were  so  irregular  as  to  render  the  sale  void,  and  the  officer 
and  creditor  liable  in  this  form  of  action. 

The  irregularity  complained  of,  is,  that  the  officer,  by  the 
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AoDttoir,  consent  and  direction  of  the  defendant,  who  was  creditor  ib 
1843!^'  the  ezecutionSy  advertised  the  property  to  be  $cld  at  a  diffel- 
^^  ent  place  from  that  at  which  it  was  admrtisedj  but  both  in 
*•  the  village  of  Middlebury.  Not  to  determine,  whether,  with- 
in the  purview  of  the  statute,  the  village  of  Middlebury  it 
to  be  considered  as  the  $ame  ptAUc  place^  it  is  obvious  that 
the  plaintiff's  proper  remedy  is  an  action  on  the  case,  for  any 
injury  he  may  have  sustained,  in  this  behalf.  For  the  re- 
turn appears  regular,  on  its  face,  in  this  respect,  and  cannot 
be  contradicted  by  the  parties  to  it,  except  by  an  action  for 
a  false  return.  The  sale  being  regular,  the  title  to  the  things 
sold  is  transferred  to  the  purchaser;  and  he  being  the 
creditor  in  the  execution,  makes  no  differeoce-<-*a8  has  been 
often  decided.  ^He  is  not,  in  general,  responsiUe  for  the 
official  acts  of  the  officer,  evoi  although  he  advised  tbemL 
The  officer  must  see  to  it  that  he  do  not  take  bad  advice 
in  regard  to  his  official  proceedings ;  and  if  he  do  take  socb 
counsel,  he  alone  is  responsible  for  his  acts,  and  that  in  « 
proper  action  on  the  case. 

Whether  the  officer  can  make  title  to  the  property,  which 
he  himself  bid  off,  as  against  the  plaintiff,  who  was  debtor 
in  the  execution,  is  not  necessary  now  to  be  detemnned.  For 
one,  I  think  he  could  not.  His  return  shows  a  saie  to  him- 
self,  which,  in  law,  is  as  no  sale ;  but  this  is  not  deterarined. 
There  is  nothing  in  this  case  to  show  that  the  defendant  did 
any  thing  to  induce  the  officer  to  becone  a  purchaser,  ^oept 
what  he  or  any  other  person  might  well  do.  He  did  not 
ibrbid  him,  but  toid  him  he  did  not  care  how  mmy  times  he 
bid.  He  oould  not  hinder  his  bidding.  He  was  not  boan4 
to  advise  Um  and  did  not.  This  renders  it  unnecessary  to 
into  the  plea  in  abatement. 

Judgment  affinMi* 
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AopifOff, 

R.  Sl  J.  Waimwbtoht  v.  Cnxrs  O.  Stiuw  and  Williait        iSSs!^* 


Cunningham.  r.  ^  j.  Wain- 

Wright 
A  itOTe  WM  told  for  a  gtTen  tuii],  payable  in  cattle  or  grain,  at  a  future  v. 

day.    HMj  that,  after  a  breach  of  the  contract,  a  recoverj  might  be  had     Straw  Sbt 

upon  a  geaeial  count  for  goodn  sold  and  deliTered.  Cunningharr.. 

To  bring  a  case  within  the  ttatute  of  franda,  it  is  necessary  that  the  under* 

taking  should  be  collateral  to,  and  in  aid  of,  tbe  promise  of  another. 
A  note  promising  to  pay  J.  &  Wainwright  a  giTcn  sum  in  one  from  the 

ftnrl  of  October  following  the  date,  in  oatHe,  or  in  grain  the  first  of  Jan- 

naiy  ftJlowing,  was  held  void,  lor  uaoertainty. 
4  aMW  agpnt  or  servant,  may  be  a  witoesa  for  his  principal,  from  publio 

conTonience  and  necessity. 

This  was  ao  aotion  of  aBBompait,  bffonght  to  tbe  county 
ooarl  bj  appeal,  in  which  the  plaintiffs  declared  in  two  counts 
upon  a  note  of  band,  of  which  the  following  is  a  Uteiml 
oepy. 

**For  value  received,  we  jointly  and  severly  promis  to 

*  pay  J.  &  Wainwright  or  order,  thirty  eight  dollars  and 
'  fifty  four  cents  worth  cattle  in  one  from  the  first  of  Oct.  next, 

*  cattle  over  eight'yean,  buUs  and  stags  ezemt,  or  mcrchble 

*  gmia  by  the  fira  of  January  followiog,  with  use,  payable  at 
<  R.  Russek  bow  dwelhug  house."       Crsus  6.  Stkaw. 

RichmoBd,  May  5,  1888.  Wv.  CuimiNoaAii. 

The  first  count  declared  on  the  note  as  payable  to  <*  the 
pfadntifis  by  the  name  of  J.  &  Wainwright,  in  cattle  in  one 
year  from  the  first  day  of  October  next  after  the  date  of  said 
note,  or  in  grain  by  the  fifrrt  day  of  January  foHowing.'' 

The  second  count  declared  on  the  note  as  payable  to  '^  the 
phuntifls,  by  the  name  of  J.  ,&,  Wainwright,  in  grain  by  the 
first  day  of  January  foBowing  the  date  of  said  note." 

To  these  counts  there  was  added  a  general  count  for 
goods  sold  and  delivered. 

Plea,  general  issue,  and  trial  by  the  court. 

Th^  plaintiffs  oflered  the  deposition  of  Reed  B.  Brown,  in 
which  he  testified  that,  in  the  months  of  April  and  May, 
1838,  he  was  an  agent  of  Rufus  &  Jonathan  Wainwright  for 
tbe  sale  of  stoves ;  that  on  the  5th  of  said  May,  William 
Cunningham  &  Cyrus  6.  Straw,  came  to  him  and  said  they 
wished  to  buy  a  stove  for  Straw,  but  that  both  would  be 
responsible  to  R.  &.  J.  Wainwright  for  the  pay  ;  [that  it  was 
on  their  joint  responsibility  that  he  sold  the  stove ;  that  they 
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AoDiBON.    agreed  to  pay  for  the  stove  and  pipe  which  he  then  sold 

^843?^'    them,  the  sum  of  $38.54  in  cattle,  in  one  year  from  the 

R  &J  Wain- ^'*^  ^^^  ^^  October  then  next,  cattle  over  eight  years  old 

wright     and  bulls  and  stags  exempt,  or  merchantable  grain  by  the 

Straw  A.    1st  of  January  next  thereafter ;  that  the  note  attached  to 

Cunningham,  g^id  deposition  and  marked  A.  [see  copy  above]  was  written 

by  the  deponent  and  signed  by  said  Straw  &  Cunningham 

in  his  presence,  at  that  time ;  that  the  note  was  intended  to 

have  been  written  according  to  the  contract  as  thus  stated ; 

and  that  he  intended  to  have  drawn  it  payable  to  R.  &  J. 

Wainwright.     He  further  testified  that  he  had  no  interest  in 

the  result  of  the  suit. 

The  deposition  was  objected  to  by  the  defendants,  but  was 
admitted  by  the  court.  The  court  rendered  judgment  for 
the  plaintiffs,  on  the  general  count,  and  decided  that  the 
note  did  not  support  the  special  counts  in  the  declaration. 
The  defendants  excepted. 

E.  D.  Barber^  for  the  defendants. 

i.  The  note  oflfered  in  evidence  did  not  sustain  either  of 
the  special  counts  ;  but  it  is  a  valid  and  subsisting  obligation 
on  which  a  recovery  can  be  had,  if  declared  on  according  to 
its  legal  effect ;  or  if  declared  on  in  its  terms,  the  court  will  give 
it  operation  according  to  its  legal  effect.  It  is  not  void,  as 
was  the  note  in  the  case  cited  from  D.  Chip.  R.  See  Chit, 
on  Con.  79.  n  1.  If  *it  is  to  be  regarded  as  payable  to  a 
fictitious  person,  it  may  be  declared  on  as  a  contract  to  pay 
to  bearer.    3  Term  R.  174. 

«  2.  The  court  erred,  then,  in  permitting  a  recovery  upon 
the  common  count  for  goods  sold  and  delivered.  If  the  depo- 
sition of  Brown  was  properly  admitted,  it  appears  that  no 
account  was  ever  made  of  the  stove,  for  which  the  note  was 
given.  The  stove  was  exchanged  for  the  note,  which  was 
received  and  treated  as  a  payment ;  and  the  recovery  must 
be  had  upon  that,  if  at  all.  Chit.  Con.  593  ;  Kirsldkt  v. 
Morgan,  5  Term  R.  513 ;  Siedman  v.  Gaoch,  1  Esp.  3  ; 
Hutchinson  et  al  v.  Olcutt,  4  Vt.  R.  549 ;  Chip,  on  Con. 
19,20;  Bray.  203. 

If  Straw's  note  would  not,  without  an  express  agreement, 
have  operated  as  a  payment  for  the  stove  which  was  pur- 
chased for  him,  the  procuring  and'g  ving  the  note  of  a  third 
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person  is  a  payment  per  9e.      CurtU  v.   Ingham^  S  Yt.  R.    Adduor, 
290 ;  tVhitbeck  v.  Vanneas,  1 1  Johns.  409 ;  2  Esp,  571.  '^'^SS^' 

3.  But,  laying  the  note  out  of  the  question,  it  appears  that  j^  ^j  ^^„. 
the  goods  were  delivered  under  a  special  contract,  and  the      wright. 
general  count,  under  the  circumstances  of  the  case,  cannot    sttt^w  A 
be  sustained,—  Cannioghim. 

FirsL  Because,  when  goods  have  been  sold  and  actually 
delivered  under  a  special  agreement,  the  general  count  can- 
not be  sustained,  unless  the  contract  was  to  pay  in  money, 
and  the  credit  has  expired.  1  Chit.  PI.  338;  Musson  v. 
Price,  4  East.  147 ;  Brooke  v.  fVkUe,  1  New.  Rep.  880. 
And  if  the  contract  was  to  pay  partly  in  money,  and  partly  in 
goods,  the  general  count  cannot  be  sustained,  if  the  term  of 
credit  has  expired.  1  Chit.  PI.  338.  A  fortiori,  if  the  con- 
tract was  to  pay  wholly  in  goods,  and  in  the  alternative,  the 
count  must  be  special.  2  East.  2  ;  Ibid.  4,  note  ;  3  Term  R. 
531. 

Second.  Because  the  general  count  can  only  be  sustained 
when  the  proof  is  adapted  to  it.  It  can  never  be  allowed 
when,  in  truth,  the  goods  were  delivered  under  a  special  con- 
tract, and  where  the  plaintiff  proves  that  special  contract,  and 
might  recover  upon  it  with  a  special  count.  2  Stark.  Ev.  95- 
6,  note  2;  Bobertson  v.  Lynch,  18  Johns.  456  ;  Bobsonv, 
Godfrey  fy  Thomas,  3  Com.  L.  85.  The  special  contract,  as 
proved,  being  still  in  force,  unresctnded,  the  claim  must  be 
damages  for  the  breach  of  it ;  and  the  plaintiff  cannot  resort 
to  the  general  counts.  Raymond  ei  al.  v.  Barnard,  1 2 
Johns.  274;  Jennings  v.  Camp,  13  Johns.  94;  Clark  v. 
Smiih,  14  Johns.  326;  RusseU  v.  S.  Britain  Society,  9 
Con.  508 ;  Shepard  v.  Palmer,  6  Con.  95  ;  Vandenheuvel 
V.  Starrs,  3  Con.  202 ;  Way  v.  Wakefield,  7  Vt.  R.  223. 
The  law  will  not  imply  a  promise  when  there  is  an  express 
one. 

4.  But  the  deposition  of  Brown  was  inadmissible, — 1. 
Because  it  could  not  be  used  to  explain  the  patent  ambiguity 
in  the  note.  3  Stark.  Ev.  1000 ;  Storer  v.  ^esTnan,  6  Mass. 
435  ;  2.  Because  it  was  not  admissible  to  prove  the  terms 
of  a  written  agreement ;  3.  Because  the  witness  was  inter- 
ested. If  the  deposition  of  Brown  was  not  admissible,  there 
was  no  proof  under  the  general  count,  except  the  note  ;  and 
that  was  insufficient  to  prove  the  sale  and  delivery. 
Vol*  XV,    s.  r.  vol.  i.        28 
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ADDttoir,        5.  Cunningbafn  cannot  be  chaiged,  under  the  genenJ 
*]84a7*    count,  because  his  undertaking  is  a  collateral  one,  and  within 


It  A  J.  Wain- ^'^^  Statute  of  frauds.     If  the  note  is  treated  as  a  writing  to 
«^ci>i     take  the  promise  out  of  the  statute,  then  the  recovery  must 
St»mw  ft    be  upon  the  writing,  and  the  count  must  be  special.  1  Chit* 
CaantnglMiD.  p]^  302. 

If  Brown's  deposition  is  admissiUe,  and  the  note  is  out  of 
the  question,  then  it  appears  that  the  stove  was  purchased  for 
Straw,  and  Cunningham  gave  his  parol  promise  to  be  bound 
with  Straw  for  the  pay.  The  rule,  in  such  cases,  is,  that  if 
the  person  for  whose  use  the  goods  are  furnished,  is  liable  at 
ail,  any  other  promise,  by  a  third  person,  to  pay  the  debt  must 
be  in  writing.  EUer$  v.  WakqfiMj  7  Harris  dt  Johns^ 
391 ;  Rob.  on  Frauds,  308,  215 ;  Matron  v.  Wharan,  2 
Term  R.  80  ;  Anderson  v.  Raymm,  I  H.  B.  R.  120 ;  2 
Stark.  Ev.  595,  n.  2  ;  JBsrJkinge  v.  DamM,  1  Salk.  27 ; 
2  Ld.  Ray.  1085  ;  3  Salk.  15;  Leonard  v.  Vradenburgh, 
8  Johns.  29. 

6.  Cunningham  was  surety  for  Straw,  and  his  undertaking 
was  put  into  writing,  and  the  recovery  must  be  had  on  that, 
if  at  all,  against  him.  Miller  v.  Stewart  ei  ol.,  9  Wheaton, 
680 ;  5  Cond.  R.  496.  A  surety  cannot  be  made  liable  on 
the  common  counU.  fVelle  v.  Ooelingf  8  Taunt.  737  ;  4 
Com.  Law.  264. 

O.  Seymour^  for  the  plaintiff. 

The  note,  in  this  case,  being  void,  or  ineffectual,  through 
an  omission,  the  plaintiffs  may  resort  to  proof  of  the  original 
cause  of  action,  and  may  recover  on  the  general  count  in 
their  dedaretion.     Brawn  v.  Bs&se,  1  D.  Chip.  R.  227. 

A  plaintiff  may,  in  all  cases,  when  his  dedaration  con** 
tains  a  count  on  a  special  agreement,  coupled  with  a  general 
count  for  goods  sold,  abandon  his  special  count,  after  he  has 
attempted  to  prove  it,  and  failed,  and  resort  to  his  general 
count.  2  Stark.  Ev.  56 ;  Butler's  N.  P.  139 .  FeUan  w. 
Dickineon,  10  Mass.  R.  287  ;  5  Mass.  R.  391. ;  1  Chit  PI. 
969 ;  8  Bos.  &  Pul.  582 ;  Duitanv.  iSoIomoMon, 4  East  R« 
75 ;  Maeean  v.  Price,  4  lb.  147 ;  Thatcher  v.  Dinemore^ 
5Mass.  R.  299;6Mass.R.d58;  llMaas.R.3e9;  1  Pick. 
R.  57, 119,  415  ;  7  Johns.  R.  132;  4  Bos.  4i  PuUSSl.  1 
Esp.  R.  6,  6 ;  7  Vt.  R.  228  ;  11  do.  516. 
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The  opinion  of  the  court  was  delivered  by  Aooisov, 

BeNNBTT,  J. — ^This  is  an  action  of  aasumpsit,  upon  a  special      Ijms!^'* 


promise^  and  the  declaration  also  has  a  general  count.   The^^^j  ^^^. 
recovery  was  upon  the  general  count.     The  case  has  been  de-      wright 
fended  with  zeal  and  ability,  and  all  has  been  made  out  of    gtraw  4^ 
the  defence,  which  the  case  was  susceptible  of,  but  the  court  CwmingUtai. 
are  not  convinced  that  there  was  error  in  the  proceedings  c^ 
the  county  court. 

The  deposition  of  Brown  states,  in  substance,  that  both 
the  defendants  applied  to  him  to  buy  a  stove  for  Straw's  um, 
and  that  the  witness,  as  the  agent  of  the  plaintifis,  sold  them 
one  upon  their  joint  responsibility,  at  a  given  sum  payable  in 
cattle  at  a  given  day,  and  if  not  paid  in  cattle,  to  be  paid  in 
grain  in  a  given  period  thereafter.  It  is  insisted,  in  argu* 
ment,  that  the  general  action  cannot  be  sustained,  inasmuch 
as  there  was  a  special  contract  for  the  stove,  payable  either 
in  cattle  or  in  grain.  It  is  to  be  remarked  that  the  time  of 
credit  had  expired  before  the  suit  was  brought ;  and  in  Way 
T.  Wakefield,  7  Vt.  R.  223,  it  was  held  that  the  general 
action  would  well  lie  for  a  harness,  sold  at  a  given  price  paya* 
ble  in  boards,  after  there  had  been  a  breach  of  the  contract. 
This  case  is,  I  think,  according  to  the  current  of  ElngUsh 
authorities ;  and  must  be  regarded  as  settling  the  law  in  this 
state. 

In  the  present  case,  the  price  of  the  stove  agreed  upon 
was  so  many  dollars,  and  not  for  a  given  quantity  of  grain. 
The  debt  had  not  been  paid  in  the  property  at  the  time 
agreed  upon,  and  it  had  become  absolutely  a  cash  demand. 
After  this,  there  seems  to  be  no  reason  why  the  general 
action  will  not  lie,  as  well  as  it  would  if  the  debt  had  been 
originally  payable  in  money. 

It  is  also  objected  that  the  contract,  so  far  as  Cunning- 
ham is  concerned,  is  within  the  statute  of  frauds.  To  bring 
a  case  within  the  statute  of  frauds,  it  is  necessary  that  the 
undertaking  should  be  collateral  to,  and  in  aid  of,  the  promise 
of  another.  But  in  the  present  instance,  the  promise  of  the 
defendants  is  joint.  They  both  oMuie  the  purchase,  and 
upon  their  joint  responsibility. 

It  is,  also,  said  that  the  general  action  will  not  lie  against 
Cunningham,  as  he  stands  but  a  surety  for  Straw.  If  such 
was  the  relation  of  the  parties^  there  would  be  weight  in  the 
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ADDitoir,    objection.     But  such  it  not  the  case.    To  create  this  relation 

''^?S43.^'     the  sale  should  have  been  made  to  Straw  alone.     The  fact 

R  &J  w  *  •  ^^^  ^^  might  have  been  for  the  individual  use  of  Straw,  is . 

wright.      not  sufficient  to  create  the  relation  of  principal  and  surety. 

Straw  A        ^^  '^  ^'^  ^^^^  ^^^  ^^^^^  given  by  the  defendants,  upon 

CtmiiiiigbMD.  the    sale  of  the  property,    precludes  the  general    action. 

The  note,  if  it  may  be   called  such,  is  payable  to  J.  & 

Wainwright,    with    cattle   in    one  —  from    the   Ist 

of  October  next,  or  merchble  grain  by  the  first  of  Janu- 
ary following.  The  uncertainty,  appearing  upon  the  face  of 
this  note,  is  such  as  to  render  it  void.  We  cannot,  by 
intendment,  supply  the  name  of  iZti/u^,  nor  the  worct  year 
after  the  word  one.  We  might  as  well  intend  it  payable. in 
one  month,  as  one  year.  The  case  falls  within  the  pciiiciple 
of  the  case  of  Brown  v.  Bebee^  1  D.  Chip.  R.  227,  in 
which  it  was  held  that  a  note,  by  which  the  defendant  prom- 
ised to  pay  the  plaintiff  sixteen by  the  first  day  of 

May,  then  next,  was  a  nullity.  In  such  case,  parol  evidence 
cannot  be  received  to  give  effect«to  the  intention  of  the 
parties.   « « 

Besides,  it  is  a  principle  of  the  common  law,  that  one 
simple  contract  is  not  a  merger  of  another ;  aad  it  is  held 
in  New  York,  and  this  is  probably  the  English  law,  that  a 
negotiable  note,  is  not  a  merger  of  the  original  cause  of 
action,  so  as  to  preclude  a  right  of  recovery  thereon,  if  the 
note  is  brought  into'court  to  be  surrendered  up. 

It  might  seem  that  the  case  of  Uutchins  v.  OlcuU,  4  V t. 
R.  549,  somewhat  extended  the  doctrine  of  merger,  but  I 
am  not  aware  of  a  case  in  which  we  have  extended  it  to  a 
note  not  negotiable.  In  the  case  before  us,  there  was  no  evi- 
dence of  any  agreement,  that  the  note  should  be  received  in 
satisfaction  of  the  stove.  No  such  fact  is  found  by  the 
county  court. 

Brown  was  clearly  a  competent  witness,  and  his  deposi- 
tion properly  admitted.  It  is  a  well  settled  principal,  founded 
ded  upon  public  convenience  and  necessity,  that  a  mere 
agent  or  servant  is  a  witness  for  his  principal.  Greenl.  Ev. 
459.     In  this  light  the  deponent  stood  to  the  plaintiffs. 

The  judgment  of  the  county  court  is  affirmed. 
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Addisok, 

Haktey  Yale  v.  Jonathan  Seelt,  John  Seely,  and  '^loi^' 


James  Kenwortht.  Yale 


V. 


Standing  trees  mav  be  the  subject  of  a  parol  sale,  so  as  to  gite  the  pur-    Seely  tt  al. 
chaser  a  right  to  go  upon  the  land  to  cut  them  ;  and  when  cut,  and  left 
upon  the  land,  they  become  the  personal  property  of  the  purchaser. 

Trees  so  cut,  and  left  upon  the  land,  do  not  pass  with  the  land,  in  conse- 
quence of  their  having  been  attached  to  the  soil,  but  remain,  subject  to 
the  legal  rights  of  the  actual  owner,  like  any  other  personal  property ; 
and  any  person  purchasing  the  timber  thus  cut,  and  situated,  has  a  legal 
right  to  enter  upon  the  land  to  take  it  away ;  and  should  the  owner  of 
the  land  attempt  to  hinder  him  in  the  enjoyment  of  the  right,  he  would 
be  justified  in  using  so  much  force  as  might  be  necessary  to  overcome  the 
hinderance*. 

That  the  court  expressed  to  the  jury  an  opinion  in  relation  to  the  weight  of 
the  testimony,  is  no  ground  for  reversing  the  judgment,  especially  when 
the  court  directed  the  jury  to  find  the  fact  from  the  evidence  before  them,  ** 
and  when  the  charge  did  not  induce  a  wrong  verdict. 

This  was  an  action  of  trespass,  in  four  counts,  for  break^  •^ 
ing  and  entering  the  plaintiff's  close,  on  the  5th  of  February, 
1840,  and  taking  away  i^quantity  of  poles;  and  assaulting, 
beating  and  wounding  the  plaintiff.     Plea   not  guiky,-  with 
notice  of  special  matter.  •         * 

On  the  trisl  in  the  county  court,  the  plaintiff  introduced 
evidence  tending  to  prove  that,  in  February,  1839,  he  pur- 
chased of  one  Russell  Bly  40  acres,  part  of  a  lot  of  114  acres 
of  land,  on  which  40  acres,  the  poles  in  question,  were  lying, 
in  a  pile  ;  that,  by  the  contract  of  purchase,  the  poles,  with 
the  other  timber,  cut  down  on  the  land,  were  to  go  with  ii ; 
that  he  paid  one  half  the  purchase  money,  and  was,  by  said 
Bly,  put  into  possession  of  the  land,  and  continued  in  pos- 
session to  the  \ime  of  the  alleged  trespass,  but  had  received 
no  conveyance  thereof,  though  he  had,  according  to  the  con- 
tract, furnished  security  for  the  balance  of  the  purchase 
moaey,  and  claimed  a  conveyance. 

The  plaintiff's  testimony  also  tended  to  show  that,  at  the 
time  of  the  alleged  trespass,  the  defendants,  Jonathan  Seely 
and  John  Seely,  capne  to  said  close,  with  teams,  for  the  pur- 
pose of  drawing  away  said  poles ;  that  he  forbid  them  to 
enter  for  that  purpose,  and  claimed  title  to  the  poles,  but 
offered  to  let  them  remain  till  the  question  of  right  could  be 
decided  ;  that,  thereupon,  the  said  John  Seely,  son  and  ser- 
^  vant  of  the  said  Jonathan,  drove  his  team  upon  the  premises, 
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•   ADDisoir,    when  the  plaintifT  met  the  horses  and  struck  thera,  whereupon 

^84?^'    the  said  John  struck  the  plaintiff,  and  continued  to  beat  him 

^^~j^        until  forcibly  restrained.     It  appeared  that  the  said  Jonathan 

V-         did  not  interfere  in  any  way  to  prevent  the  violence,  but  was 

^        *  engaged  in  pursuing  and  taking  care  of  the  horses ;  and  that, 

thereupon,  the  said  Jonathan  and  John  took  away  the  poles    \\ 
in  question. 

To  connect  the  defendant,  Ken  worthy,  with  the  trespass, 
the  plaintiff  offered  evidence,  tending  to  prove  that,  being 
present,  in  the  employ  of  the  plaintiff,  he  said,  in  the  hearing 
of  John  Seely,  when  tlie  plaintiff  forbid  his  entering  the 
premises,  that  he  (Kenworthy)  would  not  be  stopped  by  the 
'  plaintiff,  from  taking  the  poles  ;  and  that,  after  the  affray  he 
went  away  with  the  Seelys.  No  evidence  was  given  tending 
to  prove  that  he  was  standing  by,  at  the  time  of  the  affray. 

The  defendants  introduced  evidence,  tending  to  prove, 
that,  previous  to  the  sale  of  the  land  in  question,  by  Bly  to 
the  plaintiff,  Bly  sold  all  the  pine  timber,  fit  for  sawing^  on 
said  114  acre  lot,  including  the  land  in  question,  to  one 
Latbrop  Birge,  with  the  right  of  taking  the  same  off,  during 
the  term  of  three  years,  which  term  was  unexpired  at  the 
time  of  the  injuries  complained  of ;  that  it  was  customary, 
under  such  a  contract  for  the  sale  of  timber,  for  the  person 
getting  the  timber  for  rafting,  to  cut  boom  poles  from  the  land, 
and  that  Birge  and  Bly  so  understood  the  contract ;  that  Bly 
advised  Birge  to  cut  the  boom  poles  to  raft  logs,  and  that, 
previous  to  the  sale  of  the  land  to  the  plaintiff,  Birge  cut  pine 
timber  on  said  lot,  and,  also,  cut  the  poles  in  question,  prin- 
cipally from  a  part  of  the  114  acre  lot  other  than  the  40  acres 
claimed  by  the  plaintiff,  and  drew,  and  piled  >bem  where 
they  lay  when  taken  by  Jonathan  Seely.  • 

The  defendants  further  gave  evidence  tending  to  prove 
that,  at  the  time  of  the  alleged  trespass,  Birge  had  not  taken 
all  the  pine  timber  he  was  entitled  to  take,  from  the  1 1 4  acre 
lot ;  that,  at  the  time  the  plaintiff  bargained  for  the  40  acres 
he  was  informed  by  Bly,  and  that  it  was  a  part  of  the  con<«> 
tract  between  them,  that  the  plaintiff  was  to  have  the  40 
acres,  subject  to  the  right  previously  conveyed  to  Birge,  aud\ 
that  the  poles  in  question,  belonged  to  Birge,  and  that  Bly 
did  not  sell,  or  pretend  to  sell,  the  poles  to  the  plaintiff. 

The  defendants'  testimony  further  tended  to  prove,  that, 
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Biilge,  having  concluded  not  to  raft  his  logs,  had  fold  the  poles    Addisoit, 
in  question  to  Jonathan  Seely ;  that  the  said  Jonathan  and      '1843?^* 
the  said  John  Seely,  his  son  and  servant  attempted;  for  the       "^^ 
purpose  of  drawing  off  said  poles^  to  enter  said  close,  with         «. 
teams,  by  a  way  which  had  been  used  for  twenty  years,  for        3^  ^    - 
teams,  dtc,  in  the  winter,  when  they  were  obstructed  by  the 
fencing  up  of  the  said  way,  by  the  plaintiff,  whereupon,  they 
entered  the  close  at  another  place,  where  they  were  met  by 
the  plaintiff,  who  struck  the  horses  upon  their  heads  by  which 
they  were  turned  aside,  and,  thereupon,  the  said  John  struck 
the  plaintiff  with  his  whip,  upon  which,  an  encounter  fol- 
lowed, in  which,  the  plaintiff  received  injury — ^which  were 
the  breaking  of  the  close,  and  the  beating  and  wounding 
oomplained  of — and  that  the  said  Jonathan  was  pursuing  the 
horses  during  the  encounter,  and  took  no  part  therein. 

The  plaintiff  requested  the  court  to  charge  the  jury  that, 
if  they  foiknd  that  the  plaintiff  purchased  said  40  acres  of  BIy, 
in  February,  1839,  and  paid  a  part  of  the  purchase  money, 
and  entered  into  exclusive  possession,  and  continued  it  up  to 
the  time  of  the  alleged  trespass,  he  could  not  be  disturbed  in 
that  possession,  until  some  one  appeared  with  a  superior  title ; 
and  that  any  parol  license  or  right  which  Birge 
obtained  of  Biy,  could  not  be  set  up,  against 
purchaser  of  the  fee,  who  fortified  hisequitabk 
by  payment  of  a  part  of  the  purchase  money, 
peaceable  possession,  and  continuing  it  under  a  claim  of  till^ 
founded  on  such  purchase ;  and  that,  said  poles  being  on  the 
land  where  they  were  cut,  and  Birge  not  being,  at  the  time 
of  the  purchase  by  Yale,  in  possession  of  any  portion  of  the 
premises,  the  poles  would  pass  to  Yale,  if  it  was  so  intended 
between  Bly  and  Yale. 

The  plaintiff,  also,  requested  the  court  to  charge  the  jury 
that,  if  the  poles  in  questi<Mi  were  cut  under  a  license  to  cut 
such  poles  as  might  be  needful  for  booming  said  logs,  Birge 
would  not  be  entitled  to  them  unless  needed  for  that  pur- 
pose. 

The  plaintiff,  also,  requested  the  court  to  charge  the  jury 
that,  whatever  might  be  the  right  of  property  in  the  poles,  the 
defendants  could  not  justify  entering,  with  force  and  strong 
band  against  the  wUl  of  the  plaintiff,  and  taking  them  away  ; 
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Addisov,    and  that  the  beating  of  the4>laintiif  was  wholly  unjustifiable, 
'idis?^*     ^°^  ^^^^  ^^^  plaintiff  was  entitled  to  exemplary  damages. 
"^^  But  the  court  charged  the  jury,  in  substance,  that  if  they 

V.  found  that  a  contract  was  made  between  BIy  and  Bii^  in 
^  '  the  winter  of  1838,  though  it  was  by  parol,  whereby  Bly  sold 
to  Birge  the  pine  timber,  suitable  for  sawing,  then  standing  on 
the  114  acres,  and  allowed  him  three  years  to  get  it  off,  and 
that  Birge  had  entered  upon  the  execution  of  the  contract, 
on  bis  part,  and  proceeded  to  cut  the  pine  timber  thus  stand- 
ing, and  the  poles  in  question — not  only  the  pine  timber, 
when  cut,  but  also  the  poles,  would  become  the  personal 
property  of  Birge,  although  they  should  find  that  it  was  the 
understanding  of  Bly  and  Birge,  at  the  time  of  making  the 
contract,  that  they  should  be  cut  for  boomage  poles,  as  was 
testified  ^to  be  the  course  or  custom  of  such  business,  by  said 
Bly ;  or,  in  case  it  was  not  so  understood,  at  the  time  said 
contract  was  made,  if  they  should  find  the  poles  were  cut  by 
Birge,  by  the  subsequent  assent  and  advice  of  Bly,  and  before 
his  contract  with  Yale,  for  the  purpose  of  being  used  for 
boom  poles,  that,  then,  Birge  would  not  be  divested  of  his 
ownership  in  the  poles,  though,  from  any  cause,  he  should 
conclude  not  to  use  them  for  boom  poles  ;  and,  that  Birge 
would  have  the  right  of  ingress  and  regress  upon  said  prem* 
ises,  for  the  term  of  three  years,  in  pursuance  of  such  con- 
tract, to  get  off  his  property  ;  and  that,  it  being  admitted 
that  said  poles  were  sold  by  Birge  to  Jonathan  Seely, 
he  would  have  the  same  right  of  entry,  to  take  them  off,  that 
Birge,  himself^  had. 

The  jury  were  further  told  that  a  contract  for  the  sale  of  the 
land,  by  Bly  to  Yale,  in  February,  1839,  would  not,  of  itself, 
include  the  poles  which  Birge  might  have  cut  and  piled  upon 
the  premises ;  and  that,  if  they  found  the  property  of  the 
poles  in  Birge,  under  the  instructions  which  the  court  had 
given  them,  it  would  follow  that  Bly  had  no  property  in  the 
poles,  at  the  time  of  the  contract  with  Yale,  and  could  trans- 
fer no  right  therein,  to  Yale,  though  the  jury  should  find 
they  were  included  in  the  contract  with  Yale. 

The  jury  were  further  told,  that  if  Birge  was  the  owner  of 
the  poles,  he  would,  under  his  contract  with  Bly,  have  the 
same  right  to  enter  the  land  as  against  Bly,  to  take  them  off 
within  the  time  stipulated,  as  he  would  to  take  the  pine  tim- 
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bcr,  and  that  there  was^no  testimony  in  the  case,  to  prevent  '  j^^^*^*'' 
Birge  fronThaving  the  same  right  as  against  Yaie;  and  that,        i843. 
if  Jonathan  Seely  was  the  vendee  or  assignee  of  Birge,  of  the        Yale 
poles,  he  would  stand  in  his  place  and  succeed  to  his  rights  ;  ^^^  ^-^  ^ 
and  that  if  Seely  had  the  right,  and  was  attempting  peacea- 
bly to  enter  the  premises  to  draw   off  the   poles,  and  was 
obstructed  in  so  entering,  he  did  not  render  himself  guilty  of 
breaking  the  plaintiff's  close,  by  using  so  much  force  as  was 
necessary  to  remove  the  obstruction,  to  enable  him  to  enter 
for  that  purpose,  and  did  enter  for  that  purpose. 

The  jury  were  also  told  that,  if  Birge  cut  the  poles  in  ques* 
tion,  upon  the  land  of  Bly,  without  authority  from  him,  the 
property  of  the  poles^  when  cut,  would  not  vest  in  Birge,  but 
would  be  in  Bly ;  and  that,  in  that  case,  he  could  dispose  of 
them  to  Yale,  so  as  to  give  him  the  right  of  property. 

The  jury  were  further  told  that,  if  Jonathan  Seely  should 
be  found  to  have  the  right  to  enter,  and  that  John  Seely,  as 
bis  servant,  in  entering  upon  the  premises,  to  draw  off  his 
poles,  was  forcibly  resisted  by  Yale,  and  his  horses  assaulted 
and  beaten,  the  said  John  Seely  would  be  justified  in  using 
so  much  force  as  would  be  necessary  to  remove  the  obstruc- 
tion, and  protect  his  horses  from  violence,  and  no  more  ;  and 
that,  if  he  went  beyond  that,  he  would  become  the  a^ressor, 
and  would  be  guilty  under  the  fourth  count  in  the  declaration  - 
— though  courts  and  juries  could  not  be  precise,  in  such  cases, 
in  marking  the  precise  boundaries  or  limits  of  such  force,  but 
there  must  be  no  wanton  use  of  violence. 

The  jury  were  told,  also,  that  in  the  opinion  of  the  court, 
there  was  no  sufficient  evidence  against  Kenworthy  to  charge 
him  on  any  of  the  counts  in  the  declaration,  nor  against  Jon- 
athan Seely,  to  charge  him  on  the  fourth  count,  but  that  the 
jury  would  weigh  the  evidence,  and  determine  for  them- 
selves ;  and  that  if  Kenworthy  or  Jonathan  Seely  was  pres- 
ent, aiding,  assisting,  or  encouraging  John  Seely  in  the  com- 
mission of  any  trespass,  they  would  be  equally  guilty  as  the 
said  John. 

The  jury  were  also  told  that,  if  Jonathan  Seely  had  not 
the  right  of  entry  on  said  premises,  and  did  not  own  the 
poles,  he,  and  the  said  John,  would  be  guilty,  on  the  three 
first  counts,  for  entering  and  taking  them  away. 

The  jury  returned  a  verdict  of  guilty,  as  against  John 
Vol.  xf.   s.  r.  vol.  i.         29 
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ADDMoif,  Seely,  and  not  guilty,  as  against  Jonathan  Seely  and  Ken* 

January.  ,  '' 

1843.  worthy. 


Y^e  To  the  charge  of  the  conrt,  and  their  eimsoioo  to  charge 

V.         as  requested,  the  plaintiff  excepted. 

Linstey  fy  Barber,  for  plaintiff. 

I.  The  contract  between  Bly  and  Btrge  for  the  sale  of  the 
pine  timber  on  the  114  acre  lot,  with  the  right  to  enter  upon 
the  land  for  the  space  of  three  years  to  take  it  off,  was  a  con- 
tract for  the  sale  of  an  interest  in  land,  and  within  the  statute 
of  frauds.  6  East.«02;  6  N.  H.  430;  1  Y.  &  J.  396;  Chit. 
Con.  241.  If  it  was  a  contract  of  that  nature,  and  was  not 
executed  according  to  the  requirements  of  flie  statute,  it  is 
to  be  treated  as  a  mere  license,  and  though  partly  executed, 
was  so  far  countermandable  by  Bly  that  Birge  would  be  a 
trespasser  for  entering  upon  the  lands,  after  the  revocation 
of  the  license.  The  putting  of  Yale  into  exclusive  posses- 
sion by  Bly  under  the  contract  of  purchase,  was  equivalent 
to  a  revocation  of  the  license  so  far  as  that  parcel  of  land 
was  concerned.  Yale's  possession  wds  sufficient  to  enable 
him  to  maintain  trespass ;  and  the  license  to  Birge,  afforded 
no  justification  for  an  entry  upon  the  land  against  Yale's 
will ;  and,  of  course,  none  to  any  one  claiming  under  him* 
Chit.  Con.  241 ;  2  Sug.  Yen.  75-«  ;  Benedict  v.  Benedid, 
5  Day  469 ;  Cook  v.  Stearns,  1 1  Mass.  533.  The  license 
was  personal  in  its  nature,  and  not  assignable.  3  Kent's 
Com.  451. 

II.  The  right  of  Birge  to  enter  upon  the  114  acres,  was 
for  a  particular  purpose,  and  although  three  years  were 
allowed  for  its  accomplishment,  still,  if  it  had  been  accom- 
plished in  six  months  the  right  of  entry  would  be  gone.  So 
if  it  had  been  accomplished  as  to  any  particular  portion  of 
the  1 14  acre  lot,  the  right  to  enter  upon  that  portion  would 
be  gone — the  owner  having  the  right  to  follow  the  cutting 
of  the  timber  by  cultivation.  Nor,  would  Birge  or  any  one 
under  him,  have  a  right,  under  the  contract,  to  use  such 
portion  for  piling  timber  or  poles,  unless  such  piling  was 
necessary  in  the  accomplishment  of  the  main  object  of  the 
contract. 

III.  Birge  had  no  right  to  cut  and  take  these  poles  ex- 
cept for  boom  poles  ;  and  when  he  abandoned  the  use  of 
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them  for  that  parpoBe,  all  right  to  enter  and  take  them  under    Addisoit, 
the  contract  was  gone.    Or  if  he  acquired  a  property  in        |843.^* 
them,  by  cutting  them  under  an  authority  from  Bly,  given       ^^j^ 
subsequent  to  the  contract,  he  would  have  no  right  to  enter  ,       v. 
to  take  them  off,  under  the  contract.     But  the  court,  on  this        ^  ^ 
point,  in   efiect,  charged  the  jury,  that  Birge  might   have 
acquired  a  right  of    property  in  the  poles,  either  by  the 
original  contract,  or  by  cutting  them  under  a  subsequent 
authority  from  Bly ;  and  that,  in  either  case,  he  would  have 
a  right,  in  pursuance  of  such  contract,  to  enter  for  the  term 
of  three  years,  to  take  them  off. 

IV.  The  court  erred  in  instructing  the  jury  that  Birge 
became  the  owner  of  the  poles  in  question,  by  cutting  them 
under  an  authority  from  Bly  to  cut  them  for  a  particular 
purpose,  though  he  abandoned  the  use  of  them  for  that 
purpose.  A  person  acting  under  a  bare  authority  or  license, 
must  pursue,  strictly,  the  authority,  or  he  acquires  no  right 
or  interest 

V.  But,  admitting  that  Seely  was  the  owner  of  the  poles, 
he  had  no  right  to  enter  upon  Yale's  possession  by  force  and 
^piinst  his  will  to  take  them  off.  The  general  rule  of  law 
is,  that  a  man  cannot  recapture  his  personal  property  where 
such  recapture  must  occasion  violence  or  endanger  the  peace 
of  society.  3  Bl.  Com.  4  ;  1  Swift's  Dig.  464 ;  8  Term 
R.  78.  A  man  cannot  justify  the  breaking  open  a  build- 
ing or  entering  upon  the  grounds  of  another  to  reclaim  his 
property,  but  must  resort  to  an  action,  except  in  certain 
cases ;  as,  if  his  property  be  stolen  he  may  enter  the  land 
of  another  to  retake  it,  2  Roll.  R.  55,  56,  208 ;  or,  if 
one  man  take  the  goods  of  another,  and  put  them  on  his 
own  land,  the  owner  may  enter  and  take  them ;  or,  if  a 
stranger  takes  the  property  of  another  and  places  it  upon 
the  land  of  a  third  person  by  his  assent,  the  owner  may 
enter  and  take  it  off.  Chapman  v.  Thumbktharpy  Cro. 
Eliz.  829.  But  even  in  these  cases,  the  law  only  justifies  a 
peaceable  entry.  On  the  other  hand,  if  goods  are  put  on 
the  land  of  another  by  the  owner ;  or  if,  having  goods  in 
the  house  of  another,  he  enter  and  take  them,  without 
license,  he  is  guilty  of  a  trespass,  even  though  the  entry  be 
peaceaUe.  Taylor  v.  Fisher,  Cro.  Eliz.  246  ;  Heermance  v. 
Vemey,  6  Johns.  R.  5;  Blake  v.  Jerome,  14  Johns.  R. 
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ADDitov,    406.     A  tenant  for  years,  after  his  term  has  expired,  cannot 

^184?^'    enter  to  remoYe  his  goods  from  the  premises. 

~  It  would  seem  that  one  having  a  right  to  the  possession 

9.         of  land  cannot  justify  a  forcible  expulsion  of  one  having 

^^^    '   actual  possession,  unless  it  be  a  naked  possession  merely,  as 

that  of  a  tenant  at  sufferance.     Hyati  v.    fVoodf  4  Johns. 

150  ;  3  Johns.  339;  3  Bl.  Com.  147-^,  Chit.  Ed. ;  Taylor 

▼.   Cole,  3  T.  R.  292.     In  the  case  of  Hyatt  v.  Wood, 

Spencer,  Justice,  says :  '<  In  an  action  for  the  personal  injury, 

'  the  defendant  who  is  not  in   possession,  cannot  justify  an 

'  entry  and  the  exercise  of  personal  violence ;  but  in   an 

'  action  for  an  injury  done  to  the  land,  he  may  justify  the 

'  force  as  it  respects  the  possession.'^ 

The  defendants,  in  the  present  case,  had  neither  a  naked 
possession  of  the  premises,  nor  a  title  to  them,  nor  a  right  to 
the  possession.  Their  only  claim  was,  to  enter  upon  the 
admitted  lawful  possession  of  another  for  a  specific  purpose. 
The  plaintiff,  on  the  other  hand,  according  to  the  principles 
of  these  cases,  can  justify  the  use  of  force  in  defence  of  his 
possession.  2  Bl.  Com.  92,  Chit.  Ed.  The  case  of  i2ic&- 
ardson  v.  Anthony,  12  Vt.  R.  273,  does  not  conflict  with  the 
principle  contended  for  by  the  plaintiff.  The  entry  of  the 
defendant,  in  that  case,  upon  the  land  of  the  plaintiff,  to  gel 
his  property,  was  peaceable.  Besides,  the  court  go,  express- 
ly, upon  the  ground  that  his  right  of  peaceable  entry  existed 
because  his  property  was  in  plaintiff's  possession,  by  plains 
tiff  ^8  own  wrong. 

'  The  doctrine  we  are  combatting,  confounds  all  distinction 
between  a  right  to  defend  a  lawful  possession  by  force,  and 
the  right  to  assert,  by  force,  a  disputed  claim.  It  will  justify 
a  man  in  committing  the  very  trespasses  upon  another,  for 
the  committing  of  which,  the  statute  will  punish  him  by  fine, 
and  give  the  party  injured  a  right  of  action,  and  treble  dam- 
ages. R.  S.  chap.  41,  <^  l-ll  ;  Bliss  v.  Bange,  6  Conn. 
R.  78. 

VI.  The  charge  of  the  court  was  wrong,  relative  to  the 
rule  which  should  govern  the  jury,  in  ^determining  whether 
the  battery  was  excessive,  in  saying  that  '^courts  and  juries 
cannot  be  precise,  in  such  cases,  in  marking  the  precise  lim- 
its of  such  force."  3  Bl.  Com.  2,  3.  Chit.  Ed.  n.  2.  The 
charge  was  also  wrong,  in  relation  to  the  liability  of  Jona- 
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than  Seely  and  Kenworthy.     6  Bac.  Abr.  590 ;   Mason  y.    Addisow, 
SUver,  1  Aik.  R.367.  -^'^3? 


Seely  it  aL 


Yale    - 
E.  ^.  BriggSy  for  defendants.  a^^^!^'. 

1.  The  timber  and  poles  were  cut  under  a  contract  with 
Bly,  and  became  the  personal  property  of  Birge. 

2.  A  contract  for  the  sale  of  the  land,  or  even  the  abso- 
lute sale  of  it,  by  BIy  to  Yale,  would  not,  of  itself,  include 
the  poles.  If  the  property  of  them  was  in  Birge,  BIy  could 
not  give  Yale  any  title  to  them,  even  if  he  had  so  contracted. 

S.  If  Birge  cut  the  poles,  for  booming  the  logs,  under  the 
license  of  BIy,  he  did  not  lose  his  property  in  them  by  not 
using  them  for  that  purpose.  They  became  his  property 
when  they  were  cut. 

4.  Birge  had  the  right  of  ingress  and  regress,  according 
to  the  terms  of  the  contract,  for  the  purpose  of  taking  off  his 
property.  The  statute  of  frauds  does  not  declare  all  con- 
tracts by  parol  to  be  absolutely  void,  but  only  precludes  the 
right  to  bring  actions  to  enforce  them.  An  act  done  under 
a  parol  contract,  even  concerning  the  sale  of  lands,  is  valid  ; 
but  an  executory  contract  is  subject  to  be  defeated.  Downey 
V.  BotchkisSy  2  Conn.  R.  225.  It  has  be^n  held  that  the 
sale  of  standing  timber  was  not  within  the  statute.  1  Lord 
Raym.  189;  Parker  v.  Stansland,  11  East  R.  362.  A 
parol  contract,  executed,  will  protect  the  parties  in  their 
rights  under  the  contract,  and  equity  will  even  enforce  a 
sale  when  there  has  been  part  execution  of  the  contract. 
Crocker  v.  Higgins  ^  wife,  7  Conn.  R.  342. 

Yale  had  no  title  to  the  premises.  He  only  entered  by  a 
parol  license  from  BIy.  and  had  not  such  a  title  that,  if  Birge 
was  tenant  at  tinU,  he  could  have  determined  his  license. 
Birge  bad  a  right,  by  his  contract,  to  enter  upon  the  land  ; 
and,  having  acquired  the  property,  lawfully,  upon  the  land, 
had  a  right  to  enter  to  take  it  off.  Richardson  v.  Anthony ^ 
12  Vt.  R.  273  ;  WeUs  and  al.  v.  Banister,  4  Mass.  R.  510 ; 
Doty  V.  Gorham,  5  Pick.  R.  487  ;  Ellis  v.  Paigey  1  do.  47 ; 
Whiiing  V.  Holmes y  15  Mass.  R.  153  ;  Hyatt  v.  Woody  4 
Johns.  R.  150.  It  was  admitted  that  Seely  acquired  all 
the  rights  belonging  to  Birge. 
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ADDisoff,        The  opinion  of  the  court  was  delivered  by    . 
J  843.  Heb^rd,  J.  —  This  case  comes  before  this  court  upon  a 

bill  of  exceptions,  upon  which  two  questions  arise.  The  first 
is,  did  Jonathan  Seely  own  the  poles,  at  the  time  he  en- 
tered upon  plaintiff's  land  to  take  them  away  ?  The  other 
is,  if  he  did  own  them,  had  he  a  legal  right  to  go  upon  the 
plaintiff's  land  for  the  purpose  of  remoTing  them,  without 
the  plaintiff's  permission  ? 

The  first  is  a  mixed  question  of  law  and  fact,  and,  under 
proper  direction  from  the  court,  must  be  settled  by  the  jury. 
The  court  instructed  the  jury,  '<  that  if  they  found  that  a 
^  contract  was  made  between  the  said  Bly  and  the  said  Birge^ 

<  in  the  winter  of  1838,  though  it  was  by  parol,  whereby  Bly 
'sold  to  Birge  the  pine  timber,  suitable  for  sawing,  then 
'  standing  on  the  1 14  .acres,  and  allowed  him  three  years  to 
'  get  it  off;  and  that  Birge  had  entered  upon  the  execution 

<  of  the  contract  on  his  part,  and  proceeded  to  cut  the  pine 
'  timber  thus  standing,  and  the  poles  in  question,*— not  only 

*  the  pin€  timber  when  cut,  but  the  poles,  also,  would  become 
'  the  personal  property  of  Birge,  although  they  should  find 
'  that  it  was  the  understanding  of  Bly  and  Birge,  at  the  time 
'  of  making  the  contract,  that  they  should  be  cut  for  boom- 

*  age  poles,  as  was  testified  to  be  the  course  or  custom  of 
'  such  business,  by  said  Bly ;  —  or,  in  case  it  was  not  so  un- 
'  derstood  at  the  time  said  contract  was  made,  if  they  found 
'  they  were  cut  by  the  subsequent  assent  and  advice  of  Bly, 

*  and  before  his  contract  with  Yale,  by  said  Birge,  for  the 

<  purpose  of  being  used  for  boom  poles,  that  then  Birge 
'  would  not  be  divested  of  his  ownership  in  such  poles, 
^  though  from  any  cause  he  should  conclude  not  to  use  them 
^  for  boom  poles ;  and  that  Birge  would  have  the  right  of 

<  ingress  and  regress,  upon  said  premises,  for  the  term  of 

<  three  years,  in  pursuance  of  such  contract,  to  get  off  his 
'  property  ;  —  and  that,  it  being  admitted,  on  trial,  that  said 
^  poles  were  sold  by  Birge  to  Jonathan  Seely,  he  would  have 

<  the  same  right  of  entry,  to  take  off  the  poles,  as  Biige  him- 
'  self  had."  The  inquiry  upon  this  point  is  directed  to  the 
charge  of  the  court ;  and  if  the  charge  was  correct,  the  find- 
ing of  the  jury  settles  this  part  of  the  case.  When  Birge 
had  cut  these  poles,  pursuant  to  an  understanding  of  Bly 
that  he  should  and  might  cut  them,  he  had  acquired  an  in- 
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teres!  io  them  of  which  he  coold  not  be  diyested,  unless  by    AoDitoir, 
his  own  consent,  or  through  sonae  negligence  on  his  part.      ^643?^* 
The  license  to  cut  these  poles,  if  gratuitous,  might  be  revoked        ^T^^ 
at  any  time  before  they  were  cut,  but  not  after.    New  rights         v. 
have  been  established  by  the  act  of  cutting.     The  property        ^  ^    ' 
itself  has  changed  in  character,  and  changed  its  ownership.  ^ 
The  fact  that  Birge  was  permitted  to  cut  them  for  boampoles 
has  nothing  to  do  with  the  ownership  of  them,  so  long  as 
Biy  had  no  interest  in,  and  was,  in  no  way,  affected  by  the 
use  to  which  they  were  to  be  put.     Birge  had  permission  to 
cut  them  for  his  own  exclusive  use  and  benefit ;  and  whether, 
after  cutting  them,  their  use  and  destination  were  changed, 
was  a  question  in  which  Bly  was  not  interested,  and  had  no 
concern,  and  was  a  fact  upon  which  the  ownership  of  the 

property  could  not  depend.  

It  is  further  contended  in  argument  that  standing  trees  are 
a  part  of  the  soil ;  and  that,  although  these  poles  were  not 
standing  trees  at  the  time,  still,  being  upon  the  land  of  the 
original  owner,  they  are  to  be  treated  as  if  t|)ey  had  not  been 
cut,  and  had  passed  with  the  land  to  the  plaintiff.  The  un- 
soundness of  this  argument  will  be  apparent,  when  we  exam- 
'ine  to  see  what  it  is  that  constitutes  an  article  of  property, 
personal  in  its  character,  when,  under  other  circumstances,  it 
savors  of  the  realty.  The  character  of  property  that  is  not 
actually  attached  to  the  soil,  depends  upon  the  situation  in 
which  it  is,  and  the  use  to  which  it  is  put.  The  same  mate- 
rial, if  used  for  one  purpose,  becomes  a  part  of  the  realty ; 
but  if  used  for  another  purpose,  it  is  personal  estate.  These 
poles,  lying  in  a  pile,  are  no  more  a  part  of  the  soil  upon 
which  they  rest,  and  are  no  more  attached  to  it  by  any  use 
to  which  they  were  designed,  than  boards  lying  in  a  mill 
yard.  They,  both,  were  once  attached  to  the  soil ;  but, 
having  been  severed  and  removed,  the  character  of  the  prop- 
erty is  changed.  Buildings  are,  ordinarily,  attached  to  the 
soil  upon  which  they  are  erected,  permanent  in  their  loca- 
tion, and  their  use  and  the  land  upon  which  they  stand  is 
identical ;  and  they  are,  therefore,  regarded  as  real  estate ; 
but  the  materials  of  which  they  are  composed,  before  being 
incorporated  into  the  building,  were  personal  property. 
And  the  same  may  be  said  of  fences.  But  the  cases  referred 
to  in  Massachusetts  and  N.  York  seem  to  suppose  that  even 
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ADDfsoir,    buildings  may  be  erected  under  such  circumstances  as  to 

^^\%ix'    partake  of  the  character  of  personal  property. 

ZT     ^  These  poles,  being  personal  property,  would  no  more  pass 

V.         with  the  land  than  any  other  article  of  personal  property  that 

^^y  ^    '  should  happen  to  be  upon  it.     And,  being  the  property  of 

Birge,  he  could  sell  them,  and  convey  as  good  a  title  as  he 

himself  had.     And  the  case  finds  that  Birge  did  sell  tbem  to 

Jonathan  Seely,  one  of  the  defendants. 

^     This,  then,  brings  us  to  the  consideration  of  the  other 

question  :  namely,  had  Jonathan  Seely  a  right  to  enter  upon 

the  plaintiff's  premises  to  take  away  these  poles  ?    We  have 

already  seen  that  Birge  was  the  lawful  owner  of  the  poles, 

and  sold  them  to  the  defendant,  Jonathan  Seely ;  so  that, 

whatever  right  Birge  had  to  take  them  away  passed  to  Seely, 

who,  in  that  respect,  stood  in  the  same  relation  to  plaintiff 

that  Birge  did  to  Bly.     In  relation  to  this  right,  I  am  aware 

that  there  is  some  apparent  conflict  of  authority ;  but  it  is 

believed  that  it  is  more  apparent  than  real. 

It  is  laid  down  in  Swift's  Digest  that  ''  a  man  may  enter 

'  upon  the  land  of  another  to  take  away  his  tree  that  has 

I     '  fallen  upon  his  land."     "  He  may  go  upon  the  land  of  an- 

1      <  other  to  cut,  and  carry  away,  trees  which  he  has  bought,  or 

I      <  corn  to  which  he  has  a  right ;  for,  whenever  the  law  grants 

\     <  a  right,  it  grants  whatever  is  necessary  for  the  enjoyment 

'  of  it."     If  the  law  gives  the  right  to  a  man  to  do  a  certain 

-  act,  it  would  be  a  solecism  to  say  that  in  doing  that  act  he 

.would  be  a  trespasser.    But  it  is  said  that  the  plaintiff  forbid 

the  defendants'  going  upon  his  land.     But  if  the  defendants 

bad  a  right  to  go  upon  plaintiff's  land,  what  right  had  the 

plaintiff  to  hinder  or  forbid  them  ?     These  are  rights  which 

are  opposed  to  each  other,  and  both  cannot  exist  at  the 

same  time.     But  it  is  insisted  that  the  party  claiming  this 

right  is  entitled  to  the  enjoyment  of  It  only  when  it  can  be 

done  in  a  ^^  peaceable  manner."     This  is  a  qualification  that 

is  sometimes  affixed  to  the  right  of  recapture  and  reprisal^ 

and  applies  to  the  regaining  of  personal  property  that  has 

been  wrongfully  taken  or  withheld  :  and  the  law  recognizes 

the  right  only  with  that  qualification.     But  it  is  not  so  with 

regard  to  a  right  to  enter  upon  another's  land.     If  it  is  my 

right,  the  law  will  protect  me  in  the  enjoyment  of  it,  -—and 

the  person  who  attempts  to  hinder  or  obstruct  me  is  the 
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aggressor,  and  the  first  in  the  wrong.    A  right  to  enter  upon    Addhow, 
the  land  of  another  for  a  particular  purpose,  in  many  respects      ^843?^' 
is  like  a  right  of  way  across  another's  land,  or  the  right  to        ^tie 
enter  upon  the  land  of  another  to  remove  a  nuisance  that  '^  a   /'   ^ 
has  placed  there.     It  was  settled,  a  long  time  since,  that  if 

A.  sell   to  B.  land  that  is  surrounded  by  the  land  of  A., 

B.  has  a  right  to  pass  over  the  land  of  A.     This  is  a  right 
incident  to  the  sale,  for  the  enjoyment  of  the  thing  purchased. 
It  is  a  maxim  of  the  law  that  if  one  man  grants  to  another 
any  thing,  be  impliedly  grants*  every  thing  necessary  for  the  . 
enjoyment  of  it. 

We  think  all  these  princifrfes  apply  to  this  case.  When 
Ky  sold  the  timber  to  Birge,  and  permitted  htm  to  cut  the 
poles,  he  at  the  same  time  gave  him  authority  and  license  to 
take  them  away.  When  Bii^e,  by  such  permission,  had  cut 
the  poles,  they  became  his  personal  property,  and  he  ac- 
quired a  perfect  right  to  enter  upon  the  land  and  take  them 
away.  This  right  was  not  confined  to  the  person  of  Birge ; 
he  might  send  his  servant  to  take  them,  or  he  might  sell 
them,  and  the  right  would  pass,  with  the  property,  to  the 
purchaser.  Jonathan  Seely,  then,  being  the  purchaser  of 
Ibis  property,  became  invested  with  the  right  to  take  it  away. 
The  plaintiff,  when  he  took  possession  of  the  land,  took  it 
subject  to  this  right,  which  was  both  prior  and  paramautU 
to  the  plaintiff's  title  to  the  land,  and  which  the*  plaintiff  x 

could  not  revoke  or  impair.  I  apprehend  this  principle  was 
recognized  in  the  case  of  Goodrich  v.  Hathaway,  I  Vt.  R. 
485.  In  that  case,  the  plaintiff  was  permitted  to  maintain 
his  action  of  quare  clauaum /regit  against  the  defendant  for 
cutting  and  carrying  away  a  pine  tree  standing  upon  the 
land  of  one  Hawkins,  which  the  plaintiff  had  bought ;  and 
the  only  interest  Goodrich  had  in  the  land  was  the  right  t€ 
enter  upon  it,  and  take  away  this  tree.  It  would  be  r 
strange  kind  of  legal  logic  to  say  that  he  could  maintain  tres- 
pass against  a  third  person  for  going  upon  that  land,  if  he 
could  not  insist  upon  the  right  to  go  upon  it  himself.  Bu 
.  this  doctrine  is  not  peculiar  to  this  case.     The  same  doc- 

trine is  laid  down  in  1  Swift's  Dig.  512,  and  other  elemen- 
tary writers. 

These  poles  beii^  the  property  of  Jonathan  Seely,  and  he 
haviag  the  right,  by  himself  and  bisservvmttf',  to  enter  upon  the 
Vol.  XV.  s.  k.  vol.  i.       30 
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Janu^'*    land  where  they  were,  to  take  them  away,  be  and  his  ser* 
"iftS!^'     vants  might  as  well  protect  themselves  in  the  enjoyment  of 
Yale        ^h&t  right  as  any  other.     And,  if  the  defendant  could  only 
Seel  'e«  ai   ^^^^^  "P^"  ^^^  enjoyment  of  the  right  in  a  peaceable  man- 
ner, as  the  expression  is  sometimes  used,  and  understood,  it 
would  cease  to  be  a  right,  whenever  the  plaintiff  chose  to 
dissent  from  it.     It  is  difiicult  to  see  how  a  righi  in  one 
man  can  be  taken  away,  legally,  by  the  wrong  act  of  anoth- 
er.     When  the  plaintiff  attempted  to  hinder  the  defendants 
from  going  upon  his  land  to  take  away  the  property,  he  be- 
came the  first  tort-feasor^  and  committed  tl^e  first  assault 
upon  the  defendants,  by  stopping  and  striking  the  horses. 

The  case  of  Richardson  v.  Anthony,  13  Vl  R.  273,  is 
very  properly  relied  upon  as  authority.     That  is  a  case,  in 
which  the  defendant  was  sued  for  going  upon  the  plaintiff's 
land,  to  reclaim  his  property,— ^nd  the  Chief  Judge,  in  de- 
livering the  opinion  of  the  court,  recognizes  the  doctrine 
laid  down  in  Hammond's  Nisi  Prius,  153,  '^  that  the  owner 
of  goods  and  chattels  has  authority,  by  law,  to  enter  the  land 
of  another,  upon  which  they  are  placed,  and  remove  them, 
provided  they  are  there  without  his  default.''     The  author- 
ities seem  to  make  something   out  of  the  manner  in  which 
the  property    comes  to  be  upon  the  premises  of  another, — 
yknd,  perhaps,  very  justly — ^but  the  current  of  the  authorities, 
/recognize  the  right  of  the  owner  of  personal  chattels,  to  go 
/  upon  the  land  of  another    to  obtain  them,  when  they  are 
I  there  by  permission  of  the  owner  of  the  land.     In  the  case 
V  ^^  Chapman  v.  Thumblethorp,  Cro.  Eliz.  329,  the  court  held 
<'  that  when  the  defendant's  beasts  are  taken  from  him  by 
wrong,  and  are  not  out  of  his  possession  by  his  own  consent, 
he  may  justify  the  taking  of  them,  wherever  he  can  find 
them." 

In  Taylor  V.  Waters,  2  C.  L.  R.  140 ;  and  fVood  v.  Man- 
ley,  39  C.  L.  R.  19,  the  same  principles  are  recognized 
which  govern  this  case.  The  notion  that  has  obtained  in 
connexion  with  the  subject,  was,  probably,  derived  from  the 
old  English  statute,  against /orct6Ie  entry  and  detainer,  from 
which  most  of  the  modern  statutes,  on  that  subject,  have 
been  taken  ;  and  it  is  believed  that  no  civil  action  has  been 
sustained,  even  under  those  statutes,  where  the  person,  mak- 
ing the  fihrelble  entry,  bad  the  right  to  the  possession. 
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Imfictments  have  been  sustained  for  the  breach  of  the  peace,    Addisov, 
«^ut^  before  those  statutes,  at  common  law,  indictments      TsisT* 
would  not  lie.    The  case  of  Hyait  v.  fFoody  4  Johns.  150,       ^^j^ 
is  a  yerj  strong  case  in   illustration  of  that  principle.     In         «• 
that  case  the  owner  of  the  land,  was  justified  in  taking  forci-      ^  ^ 
ble  possession  of   the  premises,  against  a  man  who   was 
peaceably  in  possession.    In  the  present  case,  the  defendants 
seek  to  be  justified  in  attempting  to  do  that  in  a  peaceble 
manner,  which  they  had  a  legal  right  to  do,  and  which  they 
would  have  done  peaceably,  if  the  plaintiff  had  not  com- 
mitted the  first  trespass,  and  the  first  breach  of  the  peace. 
The  case  of  Cook  v.  t^eams,  1 1  Mass.  583,  was  determined 
upon  a  demurrer  to  defendant's  plea,  and  the  court  sustained 
the  demurrer,  on  the  ground  that  the  defendant'did  not  set 
up  such  a  right,  as  would  authorise  such  an  act.     The  court 
made  a  distinction  between  a  license  unlimited,  and  indefi- 
nite,  and  one  to  do  a  particular  act,  and  limited  as  to  time. 
And  they  said,  '*  the  distinction  is  obvious,  that  licenses  to 

*  do  a  jNirticular  act,  do  not  in  any  degree  trench  upon  the 
<  policy  of  the  law,  that  requires  baigains  respecting  the  title 
^  and  interest  in  lands  to  be  in  writing.  They  amount  to  an 
'  excuse  for  an  act,  that,  otherwise,  would  be  a  trespass ;  but 
'  a  permanent  right  to  enter  upon  the  land  of  another,  for  a 

*  particular  purpose,  ought  to  be  in  writing."     <<  A  license  to 

*  do  a  particular  act  is  revocable,  when  executory,  unless  a 
'  definite  time  is  fixed,  but  irrevocable  when  executed."  We 
think  the  principle  relied  on  by  the  defendants,  is  fully  sus- 
tained by  this  case. 

Benedict  v.  Benedidy  5  Day.  464,  was  an  action  of  dis- 
seisin, and  the  principles  discussed  are  not  very  analogous 
to  the  case  ;  and  the  same  may  be  said  of  the  case,  Heermance 
V.  Femoy,  6  Johns,  5.  The  right  of  entering  upon  the 
land  of  another  was  very  little  discussed.  No  justification 
was  pleaded,  and  the  case  finally  turned  upon  the  rejection 
of  testimony.  .,  w . .  l 

In  the  case  of  Blake  v.  A$mery  14  Johns.  406,  the  case 
turned  upon  another  point, — although  the  court  intimated 
that  the  act  complained  of,  would  be  a  trespass ;  but  the 
main  point  was  very  little  gone  into. 

This  disposes  of  the  two  principal  points  in  the  case ; 
and,  according  to  the  view  we  have  taken  of  it,  all  the  plaintiff 
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Addisov,  was  entitled  to  recover,  was  for  the,  excess  of  the  beadng ; 
Ims!^^'  and  this,  under  the  direction  of  the  court,  the  jury  have 
^^J^  found  for  him,  against  John  Seely,  one  of  the  defendants. 
«•  ^  ^  The  plaintiflTcom plains  of  the  chaiige  of  the  court,  in  relation 
to  Jonathan  Seely  and  Kenworthy  ;  but  it  is  of  little  impor- 
tance, further  than  it  affects  the  cost,  whether  the  judgment 
is  against  all  the  defendants,  or  only  against  one,  so  long  as 
he  has  recovered  a  judgment  against  the  one,  from  whom  he 
received  all  the  actual  injury.  The  principal  ground  of 
complaint  is,  that  the  court  ventured  an  expression  of  opin- 
ion in  relation  to  the  proof;  but  this  cannot  be  a  sufficient 
reason  for  granting  a  new  trial,  so  long  as  the  court  directed 
the  jury  to  find  the  fadt,  whether  Jonathan  Seely  and 
Kenworthy  were  aiding  and  abetting  the  trespass.  The  jury 
were  directed  to  find  the  fact,  from  the  evidence  in  the  case, 
and  being  so  directed,  we  are  not  to  presume,  that  they  dis- 
regarded their  oaths,  to  follow  what  they  imagined  to  be  the 
opinion  of  the  court,  when  that  opinion  conflicted  with  their 
own  judgment  of  the  weight  of  evidence. 

The  plaintiff  also  objects  to  the  charge  of  the  court  in 
relation  to  the  excess  of  .force,  that  the  jury  might  find  to 
have  been  used.  The  court  told  the  jury,  '<  that  John  Seely 
*  would  be  justified  in  using  sufficient  force  to  remove  the 
'  obstructions,  and  protect  his  horses  from  violence,  and 

<  no  more, — and  that  if  he  went  beyond  that,  he  would  be 

<  guilty  under  the  4th  count.'^  Under  that  charge,  the  jury 
found  John  Seely  guilty,  and  assessed  the  damage,  as  it  was 
their  duty  to  do  ;  and  the  amount  was  a  matter  resting  en- 
tirely in  their  discretion.  This  direction  of  the  court  we 
regard  as  being  unobjectionable,  and  was  all  that  the  plain- 
tiff had  a  right  to  claim.  But  that  part  of  which  the  plain- 
tiff complains  is  the  following : — ^The  court  told  the  jury 
that,  '*  courts  and  juries  cannot  be  precise  in  marking  the  pre- 
cise limits  or  boundaries  of  such  force."  But  for  this  we 
do  not  see  any  cause  for  granting  a  new  trial,  even  if  it  was 
not  correct,  because  it  did  not  induce  a  wrong  verdict ;  for, 
notwithstanding  the  charge,  he  obtained  such  a  verdict  as 
he  sought.  Upon  the  whole  we  are  satisfied  with  the  rul- 
ing and  charge  of  the  county  court,  upon  all  the  points  re- 
served, and  with  the  result  of  the  trial ;  and  the  judgment  of 
that  court  is  affirmed. 
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CuTTEB  &  Montague  t;.  Hiium  Adams. 

In  an  action  for  a  iaiae  and  firaadnlent  representation,  by  reason  whereof 
credit  is  f  ivon  for  goods  sold,  it  is  sufficient  to  allege  the  substance  of  the 
representation,  without  attempting  a  literal  recital. 

The  same  amount  of  eyidence  is  not  necessary,  in  such  a  cose,  as  in  a  crim- 
inal prosecution. 

A  declaration,  that  defendant  represented  in  substance,  that  a  purchaser  of 
goods,  was  a  fit  person  to  be  trusted,  and  that  goods  might  be  safely  sold 
to  him  on  credit,  is  not  supported  by  proof,  that  defendant  said  he  wae 
doing  a  fair  business. 

This  was  an  action,  on  the  case,  for  the  false  and  fraudu*- 
lent  representations  of  defendant,  to  plaintiffs,  on  a  sale  of 
goods,  by  them,  to  one  Hiiam  Ferris,  in  October,  1839,  in 
relation  to  the  circumstances  of  said  Ferris.  The  declara- 
tion contained  three  counts  on  the  false  and  fraudulent 
representations,  to  which  was  added  a  count  in  trover,  for 
the  same  goods. 

The  first  count  alleged,  that,  defendant  said  "he  knew  the 
'  said  Hiram  Ferris,  and  had  done  business  with  bim,  and 
'  had  sold  out  to  him  his  stock  in  trade,  and  that  said  Ferris, 

<  was  then  doing  a  good,  safe,  and  profitable  business,  at  Ver- 

<  gennes,  Vermont,  and  was  well  worth  about  four  thousand 
'  dollars,  and  that  he  was  perfectly  good,  and  responsible,  for 

<  all  goods  he  might  wish  to  purchase." 

The  second  count  alleged,  that  the  defendant  'Asserted 
'  and  represented,  to  the  plaintiffs,  in  substance,  that  they 

<  might  safely  trust,  and  give  credit,  to  the  said  Hiram  Ferris, 

<  in  that  behalf,"  &c. 

All^ation  in  third  count,  same  as  in  second,  except,  that 
the  false  representation  was  made  to  plaintiffs'  agent. 

Plea,  general  issue,  and  trial  by  jury. 

The  only  direct  evidence  the  plaintiffs  offered,  in  relation 
to  the  false  and  fraudulent  representations,  was  the  testimony 
of  Edward  Smith,  who  testified,  that,  on  the  2Sd  day  of  Octo- 
ber, 1839,  he  was  a  clerk  in  the  plaintiffs'  store,  in  the  city 
of  New  York,  and  that,  on  that  day,  Ferris  called  at  said 
store  and  selected  some  goods — some  more  on  the  S3d,  and 
in  the  forenoon  of  the  24th,  finished  selecting,  and  laying 
out,  the  goods  he  wished  to  purchase — ^the  whole  amount 
being  ^  1,587 .82. 

The  witness  further  stated,  that  the  mode  in  which  Ferris 
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ApDuoir,  selected  and  laid  out  the  goods,  excited  the  suspicions  of  the 
plaintiffs,  and  they  directed  the  witness  not  to  sell  and 
deliver  the  goods  to  him,  without  more  satisfactory  informa- 
tion as  to  his  solvency,  and  specially  directed  the  witness  to 
make  inquiries  of  the  defendant,  to  whom  the  witness  had, 
on  previous  inquiry  as  to  Ferris'  situation,  been  referred. 
The  witness  further  testified,  that,  at  noon,  on  the  24th  day 
of  October,  1839,  he  met  the  defendant,  at  Howard's  Hotel, 
in  New  York,  told  him  that  Ferris  was  desirous  of  making  a 
purchase  of  goods  of  plaintiffs,  of  twelve  hundred  dollars  or 
more,  and  inquired  as  to  his  responsibility  and  credit,  and 
that  the  defendant  replied,  that  he  was  worth  four  or  five 
thousand  dollars,  was  doing  a  good  and  safe  business,  that 
himself  and  brother  had  sold  him  out  their  stock  of  goods 
the  spring  before,  amounting  to  about  five  thousand  dollars, 
and  that  their  debt  for  the  goods,  would  not  become  due 
until  after  the  goods  Ferris  was  about  purchasing  of  plain- 
tiffs, would  fall  due,  and  would  not  interfere  with  his  paying 
for  them.  The  witness  further  testified,  that,  upon  commu- 
nicating this  information  to  plaintiffs,  they  directed  him  to  go 
on,  and  deliver  the  goods  to  Ferris,  and  that  they  were  deliv- 
ered solely  on  defendant's  said  representation. 

The  plaintiffs,  also,  offered  evidence  tending  to  prove  that 
Ferris  never  was  worth  anything ;  that,  though  he  pretended 
to  purchase  out  the  defendant  and  his  brother's  store  of 
goods,  in  the  spring  of  1839,  and  do  business  through  the 
the  summer  in  his  own  name,  yet,  t|iat  he  had  paid  nothing 
for  the  goods  ;  that  he  had  lost  considerable  sums  during 
the  summer  of  1 839,  in  the  purchase  of  produce  ;  that  two 
or  three  days  before  the  making  of  said  representation,  he 
had  been  sued  in  New  York  for  a  debt  for  goods,  and  that, 
defendant  had,  within  two  or  three  days  previous,  become 
responsible  for  him,  in  New  York,  for  some  four  or  five  thou- 
sand dollars ;  that  all  these  facts  were  well  known  to  the 
defendant  at  the  time  of  making  such  representation,  and 
that  no  allusion,  whatever,  was  made  to  them,  by  him,  when 
he  made  the  representation  to  Smith,  nor  had  the  plaintiffs 
any  knowledge  of  them. 

The  plaintiffs  also  gave  evidence  tending  to  prove,  that, 
within  a  few  days  after  the  goods  arrived  at  Vergennes,  Fer- 
ris transferred  all  his  goods,  notes,  and  accounts,  to  the 


OP  THE  STATE  OF  VERMONT. 


289 


defendantf — ^the  defendant  agreeing  to  pay  some  portion  of 
Ferris'  debts,  but  not  the  plaintiffs'  ;  that  Ferris  was  utterly 
insolvent,  and  that  no  part  of  plaintiffs'  debt  had  been  paid,' 
or  could  be  collected  of  him. 

Among  the  witnesses  introduced  by  the  defendant,  was 
Ferris,  who  testified,  among  other  things,  that  the  goods 
were  wholly  purchased  on  the  22d  and  23d  of  October, 
1839  ;  that  before  noon  of  the  24th  of  October  he  had  left 
the  plaintiffs'  store  for  the  last  time,  and  that  when  he  left,  it 
was  understood  the  plaintiffs  were  to  forward  the  goods,  and 
that  part  were  boxed  before  he  left  the  store.  Smith  in  his 
testimony  swore  the  goods  were  not  boxed  until  after  Ad- 
ams made  the  representation. 

The  defendant,  also,  offered  one  Chapman,  who  testified 
that  he  was  present  and  heard  Smith  inquire  of  Adams 
about  Ferris  ;  and  that  Adams  told  Smith,  his  means  were 
small,  that  he  wasjdoing  a  fair  business  ;  and,  on  Smith's 
inquiry  if  Ferris  had  any  means,  or  income,  except  from  his 
trade  as  a  merchant,  Adams  told  him,  that  his  wife  and  chil- 
dren would  inherit,  from  her  father's  estate,  five  thousand 
dollars,  and  that  Ferris  would  have  the  use  of  it ;  and  that 
the  above  was  all  the  conversation  which  passed  on  the 
subject,  at  that  time. 

The  defendant,  also,  offered  L.  B.  Fillmore,  who  testified 
that  Smith,  a  few  weeks  after  the  sale  of  the  goods  to  Fer- 
ris, called  on  Adams,  and  that,  at  one  time  when  he  called, 
be  asked  Adams  what  he  was  going  to  do  about  those 
goods ;  and  that  he,  Adams,  asked  Smith  if  he  had  ever 
bought  any  goods  of  him,  on  his  own  account,  or  ever 
recommended  any  one  to  buy  any  of  them — to  which  Smith 
answered,  that  he  had  not ;  and  Adams  then  asked  Smith 
why  he  came  to  him,  and  Smith  said,  that,  as  he  had  the 
goods,  he  ought  to  pay  for  them.  Plaintiffs  offered  evidence 
of  Smith's  general  good  character,  and,  also,  that  Ferris' 
wife,  who  was  the  sister  of  defendant,  died  in  1832,  leaving 
children  by  Ferris. 

The  defendant's  counsel  requested  the  court  to  charge 
the  jury,  .that,  to  entitle  the  plaintiffs  to  recover,  they  should 
have  the  same  amount  of  testimony  as  would  be  necessary  if 
Adams  was  prosecuted,  criminally,  for  the  offence  ;  and  that, 
at  all  events,  they  could  not  recover,  on  any  testimony  tesir 
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than  that  of  one,  untmpeached  witness ;  and,  as  Smith's  tes- 
timony was  impeached,  in  this  particolar  case,  by  Chap- 
'  man's  testimony,  and  e?idence  of  general  good  character  did 
not,  and  could  not,  restore  him,  so  that  his  testimony  would 
be  entitled  to  the  same  effect  it  would  have,  if  it  was  uncon- 
tradicted, with  respect  to  this  particular  conversation,  it  was 
insuflh^ent  to  entitle  the  party  to  recover. 

The  court  were,  also,  requested  to  charge,  that,  if  the  sale 
of  the  goods  was  complete,  so  as  to  pass  the  property,  though 
the  goods  still  remained  in  the  plaintiffs'  store,  the  defendant 
would  not  be  liable,  as  it  could  not  be  said  that  the  goods 
were  sold  on  his,  the  defendant's  representation. 

The  court  were,  also,  requested  to  charge  the  jury,  that,  it 
was  necessary  for  the  plaintiffs  to  prove  the  &lse  allegations 
kid  in  the  counts,  which  counted  on  a  fraudulent  representa- 
tion ;  and  if  the  representations  were  such  as  Chapman  stated, 
they  would  not  support  the  declaration* 

The  court,  however,  instructed  the  jury,  that  this  was  a 
civil  action,  and  to  be  governed  by  the  same  rules  (^  evi- 
dence as  other  civil  actions,  and  they  would  retarn  their  ver- 
dict upon  a  fair  balance  of  evidence ;  and  that,  as  to  the 
testimony  of  Smith,  it  was  parely  a  question  of  credit,  which 
belonged  exclusively  to  the  jury  ;  and  that,  if  they  believed 
Ins  testimony,  they  would  give  it  effect  accordingly  ;  and 
that,  in  determining  the  credibility  of  this  witness,  they 
would  carefully  consider,  on  the  one  hand,  how  far  be  was 
impeached,  and,  on  the  other  hand,  how  far  he  was^ sustained. 

The  court  charged  the  jury,  that,  if  the  goods  were  deliv-« 
ered  to  Ferris,  in  consequence  of  the  representation  made  by 
the  defendant,  the  plaintiffs  trusting  therein,  it  was  all  that 
the  law  required  in  this  particular.  And  as  to  the  fraudulent 
allegations  in  the  plaintiffs'  declaration,  the  jury  were  told 
that  it  was  incumbent  upon  the  plaintiffs  to  prove  them  sub- 
stantially as  alleged.  The  jury  returned  a  verdict  for  the 
pkifitilSs,  and  the  defendant  excepted. 

Tucker^  Linsley  fy  Woodbridge,  for  defendant. 

L  In  an  action  for  a  fraudulent  recommendation,  the 
words  which  are  claimed  to  have  been  used  to  perpetrate 
the  fraud,  are  matter  of  substance,  and  the  same  principles 
shoold  apply  as  in  slander.     In  both  cases  the  words  must 
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be  false,  and  most  be  used,  tnido  anUno^  and  damages  must  Arauon, 
result.  The  falsehood  of  the  words  lying  at  the  foundation  1843?^' 
of  each  action,  every  reason  requiring  particularity  and  pre-' 
cision  in  the  allegations  in  the  one  case,  apply,  with  equal 
force,  in  the  other.  The  strictness  required  in  slander  rests 
on  the  ground  that  the  action,  being  for  words,  the  words 
used  are  the  foundation  and  gravamen  of  the  complaint. 
And  the  leading  cases  seem  to  proceed  on  the  ground  that 
the  declaration  must  be  proved  as  laid.  See  Pauley  v.  fVae- 
man,  3  Term  R.  51 ;  Haycrqft  v.  Crea$y,  2  East  107; 
Tbfp  ▼.  Lee,  3  Bos.  &  Pul.  367  ;  Eyre  v.  Duneford,  1 
East.  318.  The  testimony  in  this  case  does  not  support 
the  deckration,  as  is  sufficiently  apparent  on  a  comparison 
of  the  proof,  stated  in  the  record,  with  the  allegations  in  the 
several  counts.  The  plaintiffs  are  not  aided  by  saying  that 
defendant,  in  substance,  represented,  &c. ;  for  if  this  form  of 
declaring  could  be  tolerated  in  this  action,  yet  the  true  and 
real  sense  and  spirit  of  the  expressions  must  be  given.  In 
slander,  this  form  of  declaring  is  rejected  as  loose  and  unsat- 
isfactory, and  no  good  reason  appears  why  the  same  rule 
should  not  prevail  here. 

II.  The  charge  is  erroneous,  in  not  instructing  the  jury 
what  was  necessary  to  be  proved,  and  what  words  would, 
and  would  not,  support  the  declaration.  In  an  action  for 
slander,  if  there  is  a  question  of  variance  raised,  it  is  the 
rule  of  the  court,  to  instruct  the  jury  with  regard  to  the 
pdrticular  proof  offered,  pointing  out  what  will,  and  what 
will  not,  support  the  declaration ;  and  even  in  assumpsit,  on 
a  question  of  variance,  the  court  must  decide  what  is  a 
variance.  Durkee  v.  Mahoney,  1  Aik.  116;  Mott  v.  Mc- 
Nidy  1  Aik.  162. 

III.  If  Chapman's  account  of  the  words  used.  Was  true, 
no  point  of  the  declaration  was  proved  ;  and  hence  the  de^ 
fendant  was  entitled  to  explicit  instructions  on  that  point. 
Instead  of  this,  the  jury  were  left  with  the  single  direction, 
that  plaintiff  must  prove  the  fraud  substantially,  as  alleged. 

The  counsel  for  the  defendant  further  cited  the  cases  of 
Briggs  V.  Georgia,  12  Vt.  R.  60;  Lindsay  v.  Lindsay, 
1 1  Vt.  R.  626 ;  Uason  v.  SOver,  1  Aik.  R.  367  ,  Fletcher 
v.  Howard,  2  Aik.  115;  SmUh  v.  Carrington^  4  Cranch, 
62  ;  Brainard  et  at.  v.  Burton,  5  Vt.  97. 
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X  Maeck  argued  Cdt  pfoiniiC 

The  opinion  of  the  coart  was  deKvered  by 

RoTCE,  J. — It  is  contended  that  the  pkinti6fa  were  ii€»t 
entitled  to  recover,  admittbg  the  representation  to  have 
been  made  precisely  as  the  witness,  Smith,  stated  it.  And 
the  objection  is,  that,  in  this  kind  of  action,  the  represen- 
tations proved  shoudd  correspond  as  Uterally  and  fally  with 
those  alleged  in  the  declaration,  as  is  required  in  an  action 
for  slanderous  words* 

If  there  is  any  such  analogy  as  the  objection  sopposes,  it 
is  only  because  the  plaintiffs'  injury,  in  both  cases,  results 
from  declarations  wrongfully  made  by  the  defendant  Intrin- 
sically  the  two  actions  have  little  or  no  resemblance.  In 
slander  the  ground  of  action  is  the  injury  resulting  from 
impaired  reputation ;  whereas,  in  actions  of  the  present 
class,  pecuniary  injuries  only,  are  to  be  redressed.  The 
injury  in  one  case  is  effected  by  a  groundless  and  malidoiu 
attack  upon  the  plaintiff's  character ;  in  the  other  by  deceit, 
operating  to  mislead  him  to  his  prejudice.  In  the  one  case 
the  damage  sustained  is  not  supposed  to  result  from  any  agency 
of  the  plaintiff  himself;  in  the  other,  his  own  misguided  act 
has  occasioned  it.  It  may  be  added  that,  according  to  the  forms 
of  declaring,  furnished  by  Mr.  Chitty  and  other  approved 
authorities,  it  is  allowed,  in  this  sort  of  action,  to  allege  the 
substance  of  the  representation,  without  attempting  a  literal 
recital.  This  is  a  license  not  permitted  in  the  action  of 
slander.  Stark.  SI.  266 ;  Newton  v.  Stubs,  3  Mod.  71.  But 
should  the  proposition  contended  for,  be  granted,  it  would 
not  warrant  the  conclusion  assumed.  It  is  not  required*  in 
slander,  that  the  identical  expressions  charged  should  be 
proved,  and  much  less  that  they  should  all  be  proved  ;  it  is 
enough  that  words  of  the  same  import  are  proved,  and  that, 
to  a  sufficient  extent,  to  show  a  legal  cause  of  action.  In 
this  view,  there  can  be  no  doubt  that  the  testimony  of  Smith 
sufficiently  tended  to  support  the  declaration. 

The  remaining  questions  arise  upon  the  charge  of  the 
judge.  We  think  his  instructions,  in  reference  to  Smith's 
testimony,  were  unobjectionable.  The  testimony  of  Chap- 
man and  Fillmore  tended  to  impeach  the  witness,  and  the 
evidence  of  his  good  character  tended  to  support  him.  Under 
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«iich  circwMtancen  it  became,    as  the  judge  remarked,  a 
mere  question  of  credit ;  and  the  jury  were  properly  teft  at 
liberty  to  act  upon  the  testimony  of  Smithy  if  they  thought  ~ 
Ihe  iatpeaching  testimony  had  been  fully  counteracted. 

As  the  cause  on  trial  was  neither  a  criminal  prosecution, 
nor  an  action  of  a  criminal  nature,  the  judge  was,  also, 
warranted  io  charging  that  the  plaintiffs  would  be  entitled  to 
a  Terdict,  if  a  fair  balance  of  evidence  should  be  found  in 
Iheir  fa?or« 

The  defendant  requested  instructions  to  the  jary,  that  if 
the  representation  was  as  Chapman  had  stated  it,  the  plains 
iHb  were  not  entitled  to  recover.  The  charge  was :  <^  that 
if  the  goods  were  delivered  to  Ferris  in  consequence  of  the 
irepresentation  made  by  the  defendant,  the  plaintiffs  trusting 
therein,  it  was  all  that  the  law  required  in  this  particular ; 
and  as  to  the  fraudulent  allegations  in  the  declaration,  it  was 
incumbent  upon  the  plaintiffs  to  prove  them  substantially 
as  alleged."  In  passing  upon  this  part  of  the  charge,  it  is 
to  be  borne  in  mind,  that  but  a  single  representation  had 
been  made  ;  and  this  must  be  taken  to  have  been  as  Smith 
bad  stated  it,  or  as  Chapman  had  stated  it.  And  though  it 
may  be  more  probable  that  the  jury  proceeded  upon  the 
former  than  the  latter  statement,  it  is  not  certain,  upon  the 
record,  that  they  did  so.  The  statement  of  Chapman  is  now 
claimed,  in  argument,  as  sufficient  to  support  the  action,  and, 
for  aught  appearing  in  the  case,  it  may  have  been  so  claimed 
at  the  trial ;  indeed,  the  defendant's  request  for  a  charge  in 
reference  to  that  statement,  renders  the  fact  probable.  And 
since  the  judge  did  not  distinguish  between  the  two  state- 
ments, the  defendant  hasa  right  to  insist,  that  the  verdict 
for  the  pkintifis  may  have  been  found  upon  Chapman's  state- 
ment. This  raises  the  question  whether,  under  their  present 
declaration,  the  plaintiffs  were  entitled  to  recover  upon  the 
representation  as  given  by  Chapman. 

It  is  not,  strictly,  a  question  of  variance,  but  rather  a 
question  as  to  the  extent  of  proof.  And  unless  the  repre- 
sentation, as  staled  by  Chapman,  tended  to  prove  the  sub- 
stance of  some  one  count  in  the  declaration,  the  judge  com- 
mitted ait  error  in  declining  to  charge,  as  requested.  Now 
the  only  clause  in  the  testimony  of  Chapman  which  seems  to 
have  tended,  even  in  substance,  to  support  any  averment  in 
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the  first  coont,  was  the  defendant's  declaration  that  Fenria 
was  *'  doing  a  fair  business.'^  But  this,  being  preceded  by  the 
remark  that  his  means  were  small,  did  not  satisfy  Smith, 
who  immediately  inquired  if  he  had  other  means  aside  from 
his  business.  It  can  scarcely  be  pretended  that  the  defend- 
ant's reply  (concerning  the  property  in  expectancy  for  the 
wife  and  children  of  Ferris)  had  a  tendency  to  profe  the 
alleged  assertion  that  he  was  worth  fi?e  thousand  dollars. 

I  shall  next  inquire  whether  this  testimony  had  a  proper 
tendency  to  prove  the  second  and  third  counts  in  the  decla- 
ration.   Here  the  allegation  is,  that  the  defendant  asserted 
and  represented,  in  substance,  that  Ferris  was  a  fit  person 
to  be  trusted,  and  the  plaintiffs  might  safely  sell  him  goods 
on  credit.     As  no  limitation  is  expressed,  an  indefinite,  or 
general,  credit  is  to  be  understood  ;  such  a  credit  as  Ferris, 
in  his  business  as  a  country  merchant,  might  think  it  benefi- 
cial to  ask,  or,  perhaps  more  properly,  such  credit  as  most 
merchants  in  the  country  are  accustomed  to  receive.    The 
question  is,  whether  it  should  have  been  inferred,  as  the 
natural  and  obvious  import  of  the  defendant's  conversation, 
as  detailed  by  Chapman,  that  Ferris  was  a  fit  person  to 
receive  such  a  credit.     And  as  a  means  of  testing  the  cor- 
rectness of  such  an  inference,  vre  may  suppose  the  statement 
of  Chapman  to  have  been  declared  upon  as  he  gave  it,  and 
the  representation  alleged  in  these  counts  to  have  been  sub* 
joined  by  way  o(  innuendo.    It  would  then  be  required,  that 
the  representation  so  declared  upon  should  justify  and  sup- 
port the  innuendo  which  professed  to  allege  its  meaning. 
The  case  of  Gainsford  v.  Blackford,  6  Price,  36,  and  7 
Price,  544,  furnishes  an  illustration.     The  declaration  set 
forth  that  the  defendant,  on  being  inquired  of,  as  to  the  cir- 
cumstances of  a  person  asking  credit  of  the  plaintiff,  said 
that  he  had  been  paid  a  debt  due  to  himself  from  that  per- 
son, and  that  he  was  ready  to  give  him  credit  for  any  thing 
he  wanted.     It  was  held  that  this  colloquium  did  not  sup- 
port an  inmuBndo  alleging  the  meaning  to  be,  that  such 
person  was  in  good  circumstances,  and  fit  to  be  trusted, 
generally,  with  goods,  on  credit.    In  the  case  cited,  the 
defendant  was  doubtless  guilty  of  insincerity  and  fraud,  be- 
cause he  knew  that  the  person  referred  to  had  recently 
obtained  his  discharge  under  the  insolvent  laws.    The  case 
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Smith  ik 

sense  beyond  their  appropriate  meaning.  We  think  the  Smickiitix. 
same  should  be  said  of  the  second  and  third  counts  of  the  ng^. 
present  declaration  in  reference  to  the  testimony  of  Chap- 
man. That  testimony  does  not,  in  our  opinion,  sustain  the 
general  and  unqualified  allegations  of  those  counts.  The 
result  18,  that  the  defendant  was  entitled  to  the  charge  re- 
quested. Were  the  averments  in  the  declaration  properly 
adapted  to  such  a  case  as  this  testimony  tends  to  make  out, 
the  rights  of  the  parties  would  rest  upon  grounds  not  affected 
by  the  present  decision. 

Judgment  reversed. 


Frederick  Smith  v.  James  Miles  ;  and  Frederick  Smith 
and  Wife  v.  James  Miles. 

In  actions  for  slanderous  words,  the  jur/  are  to  determine  tiie  sense  an 
which  the  defendant  spoke  the  words,  and  the  truth  of  the  innuendo* 
alle^d. 

In  eases  where  the  words  are  equivocal,  or  are  spoken  with  reference  to 
circomstanoes  supposed  to  be  in  the  minds  of  the  hearers,  which  go  ma- 
terially to  qualify  their  import,  the  condition  and  circumstances  of  the 
subject-matter  connected  with  the  charge  may  be  inquired  into,  and  the 
sense  in  which  the  bearers  understood  the  words,  and  in  which  they 
supposed  the  defendant  intended  them  to  be  received,  may  be  considered 
by  the  jury. 

But  the  mere  Cact  that  the  defendant  chai|[ed  the  plaintiff  with  theft,  in 
regard  to  an  article  of  property  which  had  been  either  loaned  or  sold  to 
the  plaintiff,  but  which  sale  or  loan  was  not  known  to  those,  in  whose 
presence  he  made  the  charge,  will  not  be  a  ground  of  showing,  either 
that  the  act  charged  was  impossible,  or  that  the  charge  was  not  seriously 
made ;  nor,  is  it  competent  to  go  in  mitigation  of  damages,  except  as 
tending  to  show  the  words  were  spoken  in  beat  and  haste. 

These  were  actions  of  slander, — ^the  first  in  a  declaration 
of  four  counts,  charging  the  defendant  with  having  spoken 
the  words  following. 

^  Smith  and  his  wife  have  both  stolen  my  property,  and  I 
can  prove  it." 

'<I  have  been  down  to  get  my  lightning  rods,  before 
Smhh  steals  them,  for  he  has  stole  and  will  steal  again." 
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Addisoii,        <<  You  (Smith)  have  stole  from  tue— you  and  your  wife 

-^^^     both," 

SmtUi  ft         "  Smith  and  his  wife,  have  stole,  and  I  cair  prove  it,  if 
Smitk  e(  «x.  Horaoe  Loomis  will  tell  the  truth." 

j^^^  The  words  dharged  in  the  second  case,  were  substantially 

the  same.  Pleas,  the  general  issue  and  trial  by  jury.  The 
testimony  offered,  the  testimony  rejected,  the  request  to 
charge,  the  charge,  and  the  exceptions,  were  the  same  in 
both  cases. 

In  the  first  case,  the  plaintiff  gave  evidence  tending  to 
prove  the  speaking  of  the  words  as  set  forth  in  the  phiintiff 's 
declaration.  The  defendant,  without  objection,  gave  evi- 
dence, tending  to  prove,  that,  before  the  speaking  of  the 
words  complained  of,  one  Loomis  had  deposited  with  the 
plaintiff  a  quantity  of  personal  property,  among  which  was  a 
bed-tick,  and  that  he  had  sold  the  same  to  Smith,  with  the 
exception  of  the  bed-tick,  which  the  defendant  claimed  that 
Loomis  had  given  to  him,  but  which  the  plaintiff  claimed  he. 
had  purchased  of  Loomis,  with  the  other  property. 

It  appeared,  also,  that,  at  one  of  the  times  of  speaking  the 
words  alleged  in  the  declaration,  in  the  presence  of  divers 
persons,  he,  the  defendant,  was  inquired  of,  after  the  speak- 
ing of  the  words,  what  he  meant,  and  he  replied  that  he  allu- 
ded to  the  bed-tick  as  the  property  which  the  plaintiff  had 
stolen  ;  but  there  was  no  further,  or  other,  explanation  made 
by  the  defendant.  At  the  other  times  of  speaking  the  words 
charged,  there  was  no  explanation  asked,  and  none  given, 
though  some  of  the  witnesses  had  heard  that  the  parties  had 
had  some  difficulty  about  a  bed-tick,  and  supposed  the  de- 
fendant mighft^ave  intended  to  allude  to  that ;  but  there 
was  no  evidence  that  they  everhad  learnt  from  him  under 
what  circumstances  it  went  into  the  possession  of  the  plain- 
tiff 

The  defendant  requested  the  court  to  charge  the  jury  that 
if  they  found  the  bed-tick  had  been  put  into  the  possession 
of  Smith,  with  the  other  property,  by  Loomis  the  owner  of 
it — that,  admitting  that  Miles  had  bought  it  of  Loomis, 
Smith's  refusal  to  give  it  up  to  Miles,  and  his  using  it  in  his 
&mily,  would  not  be  theft — and,  that,  if  the  jury  found  that 
the  words  spoken  had  reference  to  the  bed-tick,  and  were  so 
understood  by  those  in  whose  hearing  they  were  spoken, 
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they  should  oonrider  the  words  not  actionable ;  or  if  action-    AoDiaoif , 
ablC)  that  it  should  go  in  mitigation  of  damages.  "^Sf* 

The  court  declined  so  to  charge  the  jury,  but  did,  among  g^.^^ 
other  things,  charge  them  that  it  was  of  no  importance  Sniitii«t«x. 
whether  the  defendant  referred  to  the  bed-tick  as  the  prop-  itiitu. 
erty  stolen,  and  was  so  understood  at  the  time  of  the  speak- 
ing of  the  words,  or  whether  he  referred  to  other  property 
which  might  be  stolen,  inasmuch  as  there  was  no  evidence 
tending  to  show  that  the  defendant  ever  so  explained  the 
words  spoken,  as  tended  to  prove  that  his  meaning  was  only 
to  charge  the  plaintiff  with  being  guilty  of  those  acts  which 
would  constitute  a  mere  trespass,  and  not  a  theft ;  and  that 
it  would  constitute  no  defence  to  the  action,  and  was  not 
admissible  in  mitigation  of  damages  any  further  than  it  might 
tend  to  prove  that  there  existed  a  quarrel  between  them,  and 
that  the  words  were  spoken  in  the  heat  of  passion,  or  under 
excitement ;  and  that,  in  this  point  of  view,  the  jury  might 
take  it  into  the  account  in  mitigation  of  damages,  and  give  it 
its  proper  effect. 

The  defendant  offered  in  evidence  the  deposition  of  one 
German  F.  Warner,  which  was  objected  to  by  the  plaintiff, 
and  that  part  of  it  was  rejected  by  the  courts  as  being  imper- 
tinent, in  which  the  deponent  stated  that,  about  the  time 
that  Loomis  moved  from  Ripton,  the  plaintiff,  Smith,  told 
the  deponent  that  Loomis  wanted  to  sell  him,  among  other 
things,  a  bed-tick,  and  that  he  told  Loomis  he  did  not  want 
it — that  he  understood  Smith  to  say  that  Loomis,  afterwards, 
gave  it  to  Miles,  and  that  Smith,  afterwards,  told  the  depo- 
nent that  his,  Smith's,  wife  had  cut  it  up  and  used  it. 

The  jury  returned  a  verdict  for  the  pkintiff. 

To  the  charge,  and  omission  to  chaige,  and  decision  ex- 
cluding part  of  the  deposition,  the  defendant  excepted. 

O.  iSiflymour,  for  defendant 

Words  spoken  of  another,  imputing  the  commission  of  a 
crime,  are  actionable  only,  on  the  ground  that  they  expose 
the  party  accused  to  a  criminal  prosecution ;  therefore, 
words,  in  themselves  imputing  the  commission  of  a  crime, 
are  not  actionable,  when  spoken  of  a  transaction,  which 
could  not  amount  to  the  crime  charged.  For  this  reason, 
that  part  of  the  deposition  of  Warner,  excluded  by  the  court, 
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At»Disoir,    should  have  been  admitted,  as  tending  to  show  that  the 
^JSS^'     transaction  in  relation  to  which,  the  words  charged  in  plain- 
Smiths    ^^'^  declaration,  were  spoken,  was  a  simple  tort,  and  could 
Smith  «t  ut,  not  amount  to  the  crime  of  theft. 
M^ies.  The  court  erred  in  refusing  to  charge  the  jury  as  by  de- 

fendant requested)  and  in  giving  such  charge  as  the  case 
shows  was  given,  because  slander  and  damage  consist  in 
the  apprehension  of  the  hearers ;  and  if  the  words  charged 
in  plaintiff's  declaration  were  understood  by  those  who 
beard  them,  to  be  spoken  in  relation  to  the  ^*  bed-tick  trans- 
action " — which  was  no  theft,  but  trover — then  they  were 
not  actionable ;  and  it  was  of  no  consequence  whether  the 
hearers  understood  this  from  an  explanation  made  at  the 
time  by  the  defendant,  or  otherwise.  2  Stark.  Ev.  461  ; 
Pen/old  V.  fVeetcott,  5  Bos.  &  Pu).  335  ;  FUetwood  v.  Our- 
fey,  Hobart's  R.  268 ;  1  Viner,  607  ;  Sel,  N.  P.  1 158  ;  Van 
Renseelaer  v.  Dokj  1  Johns.  Cas.  279. 

C  Linsley^  for  the  plaintiffs. 

h  The  charge  was  right,  there  being.no  explanation  of 
the  words  at  the  time,  and  nothing  tending  to  shew  that  the 
defendant  designed  to  charge  plaintiff  only  with  a  trespass. 
It  OBin  be  DO  answer  to  an  action  of  slander,  to  show  that  the 
speaker  alluded  to  some  particular  transaction,  unless  from 
all  the  words  it  appears  that  he  did  not  intend  to  make  the 
charge,  which  the  words  naturally  import. 

II.  The  words  import  a  felony  as  much  if  the  speaker  said 
he  stole  a  bed-tick,  as  if  he  had  not  specified  what  he  did 
steal.  *^  A  general  slanderous  imputation  conveyed  in  apt 
terms,"  is  said,  by  an  able  writer,  to  be  a  good  definition  of 
slander  for  which  an  action  may  be  had.  Whether  words 
are  slanderous  or  not,  is  a  question  of  law.  Hence  if  the 
court  perceive  that  the  words  are  so  qualified  by  the  con- 
text, or  the  subject-matter,  that  they  do  not  import  a  felony, 
but  a  mere  trespass,  then,  the  words  are  not  actionable. 
Stark. SI. 80;  Dexter  w.Taber,  12  Johns.  241 ;  Ld.  Ray.959. 

III.  The  words,  after  verdict,  are  to  be  taken  to  have  been 
used  in  a  slanderous  sense,  if  capable  of  such  a  meaning* 
Starkie  on  Slander,  81. 

IV.  The  deposition  was  properly  excluded,  there  being 
nothing  in  the  part  excluded  that  was  legal  evidence  under 
the  issue. 
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The  opinion  of  the  court  was  delivered  by  Addhow, 

^     Redfield,  J. — It  IS  obvious  the  jury  mast  find  the  speak-      1(843^^* 
ing  of  the  words  as  alleged,  i.  e.  so  many  of  the  same  words    s^niih  st 
as  go  to  constitute  the  sting  of  the  charge,  and  the  truth  of  ^™*^  **  **• 
all  the  averments  and  innuendos  necessary  to  support  the       Milsfl. 
action.     In  order  to  do  this,  they  must  determine  whether 
the  defendant,  apparently,  used  the  words  in  their  common 
and  obvious  signification,  or  in  some  ironical,  hyperbolical, 
allegorical  or  other  figurative  sense. 

In  this  view,  doubtless,  the  sense  in  which  intelligent  and 
observing  witnesses,  who  were  present,  and  noticed  the 
publication,  understood  the  words,  is  important  to  determine 
the  extent  of  the  defendant's  liability  ;  but  it  ie  not  oonclu« 
sive.  The  defendant  is  supposed  to  intend  what  bis  words 
import,  and  what  others  understand  from  them.  But  he 
may  intend  to  convey  a  deeper  meaning  than  is  apparent  at 
first  blush ;  and  he  may  intend  less.  This  depends  upon  the 
attending  circumstances,  gestures,  tones,  and  innuendos, 
which  have  a  ^^  most  potent  oratory  '^  often,  but  which  no 
man  can  describe  or  imitate.  Hence,  those  who  see  and 
hear  those  incidents,  are  permitted  to  state  the  impression 
made  upon  their  minds,  at  the  time,  on  the  same  ground,  I 
apprehend,  that  any  witness  is  allowed  to  state  appearances, 
in  any  case,  where  such  appearances  are,  in  their  nature,  in- 
capable of  exact  and  minute  description  ;  e.  g.  the  health  or 
sanity  of  a  person,  at  a  particular  time,  in  regard  to  which 
even  unprofessional  witnesses  are  permitted  to  speak  of 
opinions  formed  at  the  time  from  indications  and  appear- 
ances not  susceptible  of  description. 

But,  after  all,  the  true  test  is  the  same  given  by  Dr.  Paley, 
as  a  test  of  the  interpretation  of  promises  and  contracts, 
namely,  how  did  the  person,  speaking  the  words,  expect  oth- 
ers, to  whom  they  were  addressed^  would  understand  them  ? 
— for  by  this  expectation  he  must,  and  ought  to  be,  bound. 
Now  this  is  a  question  we  can  never  determine,  with  ab- 
solute certainty,  but  must  resort  to  such  circumstances  as  are 
calculated  to  show  what  this  expectation  was. 

It  is,  doubtless,  further  necessary  that  it  be  shown  that  the 
bystanders  understood  the  words  to  conrey  a  slanderous  im- 
putation, as  malice  and  damage*  are  both  necessary  to  con- 
cur, in  order  to  give  a  ground  of  action.     So  that  the  mere 

Vol.  XV.  s.  k.  vol.  t.        32 
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AoDisoff,    fact  that  the  defendant  intended  to  be  onderstCNMl  in  a  shn^ 
^iS^*    derous  sense  is  not,  perhaps,  sufficient. 
S  Ith  &  '*^     ^  think  it  may  be  safely  assumed  that  the  person  speaking 
Smith  et  ux,  will  expect  ihe  hearers  to  take  the  words  he  speaks  with 
HUe«.      reference  to  all  the  facta  which  be  names  at  the  time,  and 
as  many  other  facts  or  circumstances  as  he  may  reasonably 
expect  are  within  their  present  knowledge.     If  the  speaker 
has  a  hidden  and  secret  meaning  beyond  that,  which  renders 
the  words  either  more  or  less  slanderous,  and  which  he  has 
no  reason  to  expect  will  be  communicated  to  the  minds  of 
bis  hearers  by  the  words  which  he  uses,  that  secret  meaning 
is  not  to  be  taken  into  the  account,  either  to  increase  or  ex- 
tenuate the  guilt  of  the  defendant 

Thus  if  the  defendant  makes  a  declaration  which,  in  its 
terms,  or  with  reference  to  facts  which  he  supposes  to  be  in 
the  recollection  of  the  hearers,  is  impossible,  or,  so  to  speak, 
fdo  de  ss,  he  expects  it  will  beso  recei?ed.  Hence  the  nu« 
merous  decisions  in  regard  to  slanderous  words  of  that  char- 
acter— e.  g.  to  say  of  the  plaintiff,  <<  he  is  a  murderer,  be 
'  killed  ihy  dog"  ;  '*  he  is  a  thief,  he  stole  my  farm  or  tree" ; 
^'  he  is  a  counterfeiter,  and  paints  miniatures,"  &c. 

And  if  the  charge  is  impossible  with  reference  to  (acts 
supposed  to  be  in  the  minds  of  the  hearers,  it  is  the  same  as 
if  they  had  been  expressed.  Hence,  in  his  defence,  the  de- 
fendant is  always  permitted  to  show  these  facts,  in  order  to 
show  in  what  sense  he  is  liable  for  using  the  words.  This  is 
the  ground  of  the  decision  in  the  case  of  Van  Rensselaer  r. 
DoUi  1  John.  Gas.  279.  The  words  were  charged  to  have 
been  spoken,  and  were  proved  to  have  been  spoken,  with 
reference  to  the  procession  at  Lansingburgh  on  the  4th  of 
July,  and  what  was  notoriously  within  the  knowledge  of  the 
hearers,  at  the  time  of  the  speaking ;  and  the  charge  was 
manifestly  and  absurdly  impossible,  and  even  ridiculous,  with 
reference  to  the  known  transaction,  as  understood  and  ac- 
knowledged, both  by  the  defendant  and  all  who  heard  hira* 
In  that  case,  a  Mr.  Bird  claimed  a  bass  viol  of  the  celebrating 
party,  of  which  the  plaintiff  was  one,  and  they  refused  to 
give  it  up,  and  retained  it  by  force,  whereupon  an  affray 
ensued,  and  Bird  received  a  dangerous  wound.  The  words 
were,  that  all  the  paKy  were  <*  a  set  of  bkck-hearted  bigh- 
^  waymen,  robbers  and  murderers." 


V. 


OP  THE  STATE  OP  VERMONT.  25| 

There  'n  another  claM  of  caset,  where  the  words  are  am*  Addibo»« 
biguoua  in  their  import,  like  a  charge  of  stealing  corn,  tim-  Ts!^,^* 
ber,  iLCy  which,  while  growing  upon  the  land,  is  not  the  saatk  §l 
subject  of  theft,  but  when  secured,  may  be.  And  here  the  Sinith  et  kz. 
aame  rule  is  pursued  in  regard  to  slanderous  words  which  is 
adopted  in  the  construction  of  contracts ;  and  the  condition 
of  the  subject-matter,  at  the  time  of  the  alleged  taking,  if  the 
chaise  be  theft,  is  permitted  to  be  shown,  as  the  words  are 
supposed  to  have  been  spoken,  and  understood,  according  to 
their  natural  import,  with  reference  to  the  acknowledged  or 
ascertainable  condition  of  the  subject-matter,  at  the  time  of 
the  taking,  or  the  speaking  of  the  words.  It  is  upon  this 
ground  the  case  of  Dexter  v.  Taber^  12  Johns.  R.  239, 
rfionld  have  been  decided,  and  that  would  have  brought  the 
court  to  the  same  result  they  reached  by  another  road,  which 
I  should  agree  with  Justice  Spencer  was  one  rather  darkly 
defined  by  established  principles,  or  former  precedents.  It 
is  on  this  ground,  if  any,  that  the  case  of  CkH$i%€  v.  CorveU, 
Peake's  N.  P.  C.  4,  must  be  justified.  "  He  is  a  thief,  he 
<  stole  my  beer.''  Mr.  Selwin  puts  the  case  on  the  same 
ground  with — '<  you  are  a  thief,  you  stole  my  tree."  Cro. 
Jac  1 14  ;  Bui.  N.  P.  5.  That  is  the  only  ground  of  recon* 
ciiing  the  case  with  principle  ;  and,  in  that  view,  it  is  much 
like  our  nisi  priua  cases — not,  always,  very  well  considered, 
or  very  wisely  determined,  and  sometimes,  if  sustained,  it 
must  be  by  giving  them  a  construction  they  were  never  in- 
tended to  b^r. 

But  in  the  present  case,  nothing  is  more  apparant  than 
that  there  was  nothing  in  the  accompanying  circumstances, 
proved  or  oflered  to  be  proved,  tending  to  show,  that  the  de« 
fendant  could  reasonably  have  expected  the  hearers  to  under- 
stand his  words  in  a  sense  difierent  from  their  natural  import. 
In  only  one  instance,  did  he  allude  to  the  transaction,  out  of 
whieh  he  alleged  the  theft  arose,  and  theif,  in  no  manner  calcu- 
lated to  induce  any  doubt,  whether  the  plaintifls  were^  in  facti 
guilty  of  theft.  It  is  quite  as  easy  to  steal  a ''  bed-tick,"  as  any 
other  thing*  The  terms  he  used  were  not  of  doubtful  im- 
port* The  condition  of  the  property  was  not  such  that 
theft  could  not  be  committed  upon  it.  He  neither  had 
any  right  to  expect  that  tliose  who  heard  him,  knew,  nor 
did  they,  in  iact,  know,  any  such  matters  in   relation  to  bis 
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charge,  as  would  indace  them  to  consider  that  the  defen- 
ciant  did  not  intend  to  charge  the  plaintifis  with  literal  theft. 
In  regard  to  the  testimony,  as  tending  to  mitigate  the 
damages,  it  was  competent,  in  that  view,  \(  it  had  any  such 
tendency,  beyond  that  which  was  given  to  it ;  but  the  court 
think  it  had  not.  There  was  nothing  tending  to  show  that 
the  defendant  cou)d,  at  any  time,  have  supposed  the  plain- 
tiffs intended,  secretly  and  feloniously,  to  appropriate  the 
bed-tick. 

Judgment  afBrmed. 


Datid  a.  Crane  t;.  Miriam  Stickles,  principal  debtor,  and 
Luther  Ferre  and  Joseph  K.  Ferre,  trustees. 

The  payee  of  a  note,  afler  having  taken  security  of  the  principal,  may  give 
up  such  aeenrity,  and  call  upon  the  andersigner  of  the  note,  provided 
be  acta  in  good  faith,  and  only  with  reference  to  his  own  interest. 

The  payee  of  a  note  is  not  obliged  to  regard  the  directions  of  the  surety. 

A  creditor  may  maintain  a  trustee  process  against  the  vendee  of  property, 
fraudulently  purchased  to  keep  it  from  being  attached,  and  is  not  obliged 
to  try  the  validity  of  the  sale  by  atuching  the  property. 

Where  one  disposes  of  all  his  property  to  secure  a  future  support  through 
life,  making  no  provision  for  the  payment  of  his  debts,  the  sale,  as  to  his 
creditors,  is  fraudulent  and  void. 

Assumpsit  against  the  principal  debtor,  on  a  joint  and  sev- 
eral note  for  $65,  dated  January  5,  1840,  and  payable  Jan- 
uary 1,  1841,  signed  by  the  said  principal  debtor,  and  one 
Marcus  C.  Woodworth. 

The  action  was  commenced  at  the  June  term,  1841,  of 
Addison  county  court,  when  the  trustees  appeared  and  seve« 
rally  disclosed  that  they  had  not  any  goods  chattels,  rights  or 
credits,  of  the  said  Miriam  Stickles,  in  their  hands  or  posses* 
sion  ;  that  the  said  Miriam  was  sister  to  the  said  Luther  Fer- 
re, and  aunt  of  said  Joseph  K.  Ferre  ;  that  she  was  an  aged 
woman,  in  feeble  health  and  unable  to  labor  for  her  support ; 
that  about  the  middle  of  July,  1840,  she  came  to  live  with 
the  said  Luther  and  Joseph  K.,  and  from  that  time  had  been 
supported  by  them  ;  that  having  a  life  estate,  in  about  sixty 
acres  of  land,  she  conveyed  the  same  to  them  on  the  24th  of 
December,  1840,  together  with  twenty-four  sheep,  three 
cows^  two  two  year  olds,  three  calves,  and  two  stacks  of  hay, 
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in  consideration  of  their  supporting  her,  during  her  natural    ADDifon, 
Hfe — to  which  they  bound  themselves  by  writing,  on  the        i843. 
same  day ;  that  the  said  land  was  not  in  good  condition,      Crane 
and  the  use  of  it  was  worth  about  $50  a  year ;  and  that  there   ^^   **    ^ 
was  but  about  half  enough  of  the  hay  to  winter  through  the    Tr«t«M. 
said  cattle  and  sheep. 

There  was  no  evidence  except  the  disclosures  of  the  trus- 
tees. 

The  court  decided  that  the  trustees  had  effects,  and  were 
liable  as  trustees,  to  the  amount  of  the  note  and  interest,  to 
which  decision  they  excepted. 

In  the  action  against  the  principal  debtor,  she  plead  the 
general  issue,  which  was  joined  to  the  court.  On  the  trial 
she  gave  evidence  tending  to  show  that  the  note  in  question 
was  given  for  a  waggon,  purchased  by  said  Woodworth  of 
the  plaintiff,  and  was  signed  by  her  as  surety  for  Woodworth, 
which  relation  of'^surety  was  well  known  to  the  plaintiff; 
that  about  the  time  the  note  became  due,  Woodworth  exe- 
cuted to  the  plaintiff  a  bill  of  sale  of  twelve  acres  of  wheat 
and  rye,  as  security  for  the  payment  of  the  note ;  that  when 
said  grain  had  ripened  and  was  fit  for  harvesting,  the  plain- 
tiff claimed  to  have  a  lien  thereon,  by  virtue  of  said  bill  of 
sale  ;  that  Woodworth  employed  a  man  to  cut  the  grain  for 
him,  and  to  keep  it  in  his  custody,  until  some  arrangement 
should  be  made  about  it,  who  thereupon,  cut,  and  took  pos- 
session of  it,  and  was  directed  by  Woodworth  not  to  deliver 
it  to  the  plaintiff ;  that  Woodworth  had  -personal  property, 
other  than  the  grain,  after  the  note  became  due,  and  up  to 
the  time  of  the  bringing  of  this  suit,  which  the  plaintiff  might 
have  attached,  and  by  which  he  might  have  secured  the  note, 
of  which  he  was  informed  by  judge  Solace,  who  told  him  he 
would  collect  the  note  for  him  if  he  wished. 

Upon  this  evidence  the  court  gave  judgment  for  the  plain- 
tifl*,  to  which  the  defendant  excepted. 

H.  Seymour,  for  principal  debtor  and  trustees. 

I.  As  to  the  action  against  the  trustees.  The  statute  in 
relation  to  trustees,  does  not  authorize  the  court  to  compel 
the  person  charged  as  trustee,  to  do  that  which  he  had  never 
agreed  to  do,  or  that  which  the  principal  debtor  could  not 
require  him  to  do.     The  property  conveyed  by  Mrs.  Stick- 
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Adoimit,    les  to  the  Ferres,  was  paid  for  by  them  in  such  a  way  aa  was 

"^118437*     agreeable  to  their  feelings,  and  within  their  ability^  and  was 

~         doing  that  for  her  which  her  age  and  infirmities  required. 

V  The  contract  was  such  as  the  parties  had  a  right  to  make, 

TnniMi.    ^"^  ^"^  ^^^^  ^^  adapted  to  the  convenience  of  both.     If  the 

plaintiff  chose  to  treat  this  conveyance,   for  any  cause,  as 

void,  he  should  have  attached  the  property  as  Mrs.  Stickles', 

and  taken  the  responsibility  of  the  result  of  a  trial  as  to  the 

validity  of  the  transfer. 

The  plaintiff  had  no  right  to  claim  that  the  court  should 
decide  this  conveyance  to  be  fraudulent,  without  the  finding 
of  a  jury,  and  without  any  testimony  as  to  the  facts  of  the 
case.  If  the  court  could  properly  decide  that  the  cx>nvey- 
ance  was  void,  could  the  court  arbitrarily  determine  what  sum 
of  money  the  Ferres  should  pay  ?  There  was  no  testimony 
shewing  the  value  of  the  cattle — what  was  paid  out  for  win* 
tering  them — what  was  the  expense  of  supporting  Mrs. 
Stickles  the  first  year — whether  there  was  any  profit  from  the 
land  the  first  year,  or  could  be  any,  until  Woodworth  had 
taken  off  his  crops,  in  the  summer  of  1841 ;  and  without 
such  testimony,  the  court  could  have  had  no  rule  to  govern 
them  in  deciding  that  the  Ferres  had  effects  and  were  liable 
as  trustees,  to  the  amount  of  plaintiff's  note  and  the  costs  of 
the  suit. 

The  case  is  not  one  that  comes  within  the  trustee  act,  and 
judgment  should  have  been,  that  the  Ferres  were  not  charge- 
able as  trustees,  and  that  Uiey  be  discharged  with  costs. 
Baxter  fy  Edmunds  v.  Currier^  13  Vt.  R.  615  ;  Burke  v. 
fVhUcomb,  13  Vt.  R.  421 ;  Hutchine  v.  HawUy,  9  Vl  R. 
295. 

II.  As  to  the  action  on  the  note.  It  appears  that  Wood- 
worth  was  the  principal,  and  the  defendant  surety.  The 
wheat  and  rye  were  so  far  payment  of  the  note,  that  plaintiff 
had  no  right  to  relinquish  them  to  Woodworth  to  the  injury 
of  the  surety.  The  surety  has  a  right  to  require  of  the  plain- 
tiff the  application  of  their  proceeds  as  payment.  To  say 
that  the  plaintiff  may  relinquish  property  put  in  his  control 
for  the  purpose  of  securing  the  payment  of  the  debt,  without 
thereby  releasing  the  surety^  is  to  say  that  the  creditor  may 
collude  with  the  debtor,  for  the  purpose  of  throwing  the  loss 
on  the  surety.     The  principles  that  courts  have  adopted  to 
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|>rotect  the  right  of  sureties  are  extensive  enough  to  embrace  AoBisoit, 

this  case.     2  Eq.  Dig.  45^,  459  ;  13  Johns.  174  ;    8  Paig-  ^'fff^ 
IL117;    16  Johns.   152;    Fell  on  Guarantees  214,  215  ;      ^^^^ 
Sirang  fy  Ddano  v.  WooHer,  6  Vt.  R.  5&7  ;  McCoUum  ▼•         » 

Hinckley,  9  Vt.  R.  146.  tJ^^* 

C.  Linakjff  for  plaintiflf. 

I.  The  bill  of  sale  by  Woodworth  conTeyed  no  right  that 
could  be  legally  enforced,  as  no  possession  by  plaintiff  was, 
or  could  be,  taken  ;  and  before  plaintiff  obtained  any  posses* 
sion,  Woodworth  cut  the  grain  and  took  it  away.  The  plain- 
tiff, by  taking  any  real  or  supposed  collateral  security,  did  not 
release  the  defendant  or  Woodworth.  The  taking  collate* 
ral  security  does  not  prevent  the  creditor  from  proceeding  to 
collect  his  debt,  without  resorting  to  the  security.  But  here 
there  was  no  security  obtained  in  fact,  and  the  plaintiff  was 
ubder  no  obligation  to  enter  into  a  contract  for  the  grain*  If 
the  defence  on  this  point  is  well  founded,  the  plaintiff's 
right  of  action  was  suspended  from  January  till  August,  and 
that,  too,  by  mere  force  of  collateral  security,  and  without 
any  pretence  of  a  contract  to  that  effect. 

II.  The  only  remaining  point  to  consider,  is,  whether  the 
pbintiff  is  to  be  defeated  in  this  action  because  he  did  not 
think  proper  to  attach  such  property  as  judge  Solace  sugges- 
ted he  might  attach.  This  was  a  joint  and  several  note, 
and  the  liability  of  the  signers  was  equal,  as  it  regards  the 
creditor,  and  the  case  shows  that  it  was  on  the  faith  of  Mir- 
iam Stickles'  promise  that  plaintiff  parted  with  his  property. 
When  the  note  came  to  maturity,  she  was  legally  and  mor- 
ally bound  to  pay  the  money,  if  Woodworth  did  not.  She 
had  nothing  to  do  but  to  pay  the  note,  and  then  she  could 
have  proceeded  against  any  property  she  conceived  Wood- 
worth  possessed,  and  could  have  controlled  that  proceeding 
at  her  pleasure.  Even  a  court  of  chancery  will  not  compel  a 
creditor  to  proceed  against  a  principal,  for  the  benefit  of  the 
sorely,  unless  the  surety  first  indemnify  and  save  harmless  the 
creditor ;  and  it  may  well  be  doubted  whether  a  court  of 
chancery  can  legally  or  properly  compel  a  creditor  to  forego 
the  prosecution  of  the  surety  and  resort  to  the  principal* 
Hays  V.  Woody  4  Johns.  Ch.  R.  131  ;  IRng  v.  BiOdtvin,  8 
Johns.  Ch.  R.  559 ;  8  Serg.  <&  Rawl.  1 14. 
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Adoisor,        No  question  was  made  below,  but  that  the  trastees  had 

\SS^^    ample  property.     It  was  only  insisted  that  by  force  of  the 

T^[^^      contract  to  support  Mrs.  Stickles,  it  was  put  beyond  the 

V.         reach   of  creditors.     The  question  of  the  amount  of  prop- 

Traiuwi.    ^^^y  ^^^  ^  '^^^  found  by  county  court,  and  not  examinable 

here. 

The  opinion  of  the  court  was  delivered  by 
Hebjlrd,  J. — ^This  was  an  action  upon  a  promissory  note, 
against  the  defendant,  and  one  Woodworth,  for  whom  the 
defendant  signed  as  surety.  The  defendant  contends  that 
the  plaintiff,  is  not  entitled  to  judgment  against  her,  she  be* 
ing  surety,  for  two  reasons. 

1.  Because  the  said  Woodwort^  had  put  certain  securi- 
ties  into  plaintiff 's  hands,  of  which  he  has  not  availed  him- 
self. 

2.  Because,  after  the  note  became  due,  the  plaintiff  was 
shown  personal  property  belonging  to  Woodworth,  that  he 
might  have  attached. 

In  relation  to  the  first,  it  is  enough,  perhaps,  to  say,  that 
it  does  not  appear  that  any  security  was  put  into  his  hands, 
of  which,  even  with  diligence,  he  could  have  availed  himself. 
It  appears  that  Woodworth  gave  the  plaintiff,  a  bill  of  sale 
of  some  standing  grain,  but  Woodworth  controlled  it  and 
refused  to  let  plaintiff  have  it,  and  we  are  not  prepared  to 
say  that  the  plaintiff  must  go  into  an  uncertain  law  suit 
about  the  grain  before  he  can  have  his  action  against  the  de- 
fendant.  But  the  law  is  not  very  well  settled,  that  a  credi- 
tor may  not  relinquish  security  that  is  under  his  control,  and 
then  resort  to  the  undersigner  of  the  note.  The  case  of 
The  Bank  of  MorUpelier  v.  Dixon,  4  Vt.  R.  587,  seems  to 
recognize  the  doctrine,  that  security  may  be  relinquished 
and  the  undersigner  pursued  to  the  fullest  extent.  The 
payee  of  the  note  may  give  up  such  security  as  he  may  have 
obtained,  at  his  own  suggestion,  without  any  assistance  from 
the  surety,  provided  he  acts  in  good  faith,  and  only  with 
reference  to  his  own  interest.  But  as  we  do  not  discover 
that  the  plaintiff,  had  any  security  that  he  could  control,  he 
had  a  right  to  his  action  against  the  surety. 

In  regard  to  the  second  objection,  we  think  the  payee  of  a 
note  is  never  bound  to  regard  the  directions  of  the  surety. 
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If  the  surety  wishes  to.haFe  the  property  of  the  principal 
attached,  he  may,  at  any  time,  pay  up  the  note  and  attach 
for  his  own  benefit. 

The  other  branch  of  the  case  presents  the  question, 
whether  the  trustees  are  to  be  holden  upon  their  disclosures, 
for  the  properly  which  they  bought  of  the  defendant. 

It  seems,  that  one  week  before  the  plaintiff's  note  fell  due, 
they  took  a  sweeping  sale  of  all  the  property  of  which  the 
defendant  was  possessed,  real  and  personal,  and  obligated 
themselves,  that  they  would  support  her  for  the  same,  as  the 
only  consideration,  paying  nothing  and  agreeing  to  pay  noth- 
ing, only  by  way  of  support — and  leaving  nothing  for  the 
payment  of  debts.  Now  if  the  law  would  tolerate  a  pro- 
ceeding like  this,  any  person,  having  the  means,  may  make 
ample  provision  for  himself  and  family  during  life,  at  the  ex- 
pense of  his  creditors.  But  that  would  not  be  permitted. 
We  think  this  transaction  strongly  marked  with  fraud,  and 
that  this  whole  property,  notwithstanding  the  sale,  was  lia- 
ble to  attachment  as  the  property  of  the  defendant.  The 
authorities  referred  to,  to  show  that  this,  being  a  fraudulent 
sale,  could  not  be  the  subject  of  a  trustee  process,  have 
reference  to  the  statutes  as  they  were  before  the  revision. 

Perhaps,  the  judgment  of  the  county  court  would  have 
been  more  technically  correct,  if  it  had  adjudged  them 
trustees  for  the  specific  articles  of  personal  property  which 
they  received  of  the  defendant,  instead  of  adjudging  them 
trustees  generally  ;  but  as  there  appears  to  have  been  enough 
personal  property  to  cover  the  plaintiff's  damage  and  cost, 
and  as  it  is  probable,  that,  at  this  time,  much  of  the  proper- 
ty may  have  been  changed,  or  gone  out  of  existence,  we 
presume  that  the  trustees  would  prefer  to  have  the  judgment 
affirmed  here,  rather  than  to  have  have  it  reversed  and  sent 
back  merely  for  informality. 

The  judgment  of  the  county  court  is  affirmed. 
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Addisoit, 

"^iSS?*  Habeijbtt  S.  Foot  v.  Joseph  C,  Ketchiim  «m1 

Foot  Calvin  A.  Shaw. 

V. 

Kstcbum  A  And 

and  *  Allen  Ketchum  v.  Harriett  S.  Foot. 
KetebuiD 

.^,  (In  Chancery.) 


PooU 


If  demands  are,  in  reality,  mutual,  though  not  nominally  m,  and  equity 
rehires  a  sef-oflT  to  be  made,  chancery  will  make  it. 

The  atiignee  of  a  chose  in  action  takes  it  sabject  to  all  the  equity  exist- 
ing at  the  time,  in  the  original  obligor  or  debtor. 

A  negotiable  note  assigned  by  parol^  afler  it  has  ceased  to  be  evrrent,  m 
subject  to  the  same  rule. 

A  promise,  without  consideration,  by  the  obligor  to  tlie  assignee,  after 
assignment,  to  pay  the  demand,  and  which  had,  in  no  way,  been  made 
the  basis  of  action,  or  an  occasion  of  prejudice  to  the  assignee,  cannot, 
as  matter  of  law,  estop  or  conclude  the  obligor  from  setting  up  an  equi- 
Uble  set-off  against  the  assignee,  which  existed  sgainst  the  assignor,  at 
the  time  of  the  assignment. 

Before  accounts  can  be  set  off  in  chancery,  they  must  be  liquidated. 

Where  the  assignee  of  a  note  instituted  a  suit  on  it  in  the  name  of  the 
payees,  and  the  maker  filed  a  declaration  on  book,  in  off-set,  against  one 
of  the  payees,  to  whom  the  note  belonged,  and  from  whom  the  assignee 
claimed,  and  there  was  a  judgment  to  account,  and  a  trial  before  the 
auditors,  at  which  the  assignee  appeared  and  defended,  it  was  held  that 
the  report  of  the  auditors,  which  had  been  returned  to,  and  accepted  by, 
the  court,  was  a  sufficient  liquidation  of  the  account  of  the  maker  of  the 
note,  to  make  it  the  basis  of  a  set-off  in  chancery,  against  the  assignee. 

This  was>n  appeal  From  a  decree  of  the  coart  of  chan- 
cery. 

The  oratriz,  Harriett  S.  Foot,  in  her  bill,  set  forth  and 
charged,  in  substance,  that  previous  to  the  26th  of  February, 
1836,  the  said  Joseph  C.  Ketchum  and  Calvin  A.  Shaw 
were  copartners  in  trade  under  the  firm  of  Ketchum  6l 
Shaw,  and  that  mutual  accounts  current  existed  between 
the  said  Ketchum  &  Shaw  and  the  oratrix,  and  that  the 
orafrix  had,  at  the  same  time,  a  large  account  against  the 
said  Ketchum ;  that  on  the  said  26th  of  February,  the  ora- 
trix executed  her  note,  payable  on  demand,  to  Ketchum  6l 
Shaw  for  $404.94,  being  the  balance  of  their  copartnership 
account  against  her,  upon  their  assurance  that  the  balance  of 
her  claim  against  Ketchum  should,  when  ascertained,  be  ap- 
plied on  said  note,  and  that  what  should  thereafter  become 
due  from  Ketchum*  for  rentj  or  otherwise,  should  be,  abO| 
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Applied  tberaon,  and  that,  in  the  settlement  of  the  partner-    ^^J^'*^*' 
ahip  coBcerne-— the  said  partnership  having  been  preTiously       1843.  ^ 
dissolved--^tbe   note  should   become  the   sole  property    of       poot 
Ketchum  ; — which  note,  the  oratrix  alleged,   was  aciually  |^^^J„„^  ^ 
set  to  Ketchum,  in  the  settlement  of  the  partnership  con-      Shaw, 
cems,  as  his  property,  and  continued  in  his  possession  until    Ketcbom 
he  absconded  from  the  state.  ^^ 

And  the  oratrix  further  alleged,  that  after  the  dissolution 
of  said  copartnership,  the  said  Ketchum  occupied  the  store 
of  the  oratrix,  and  that  she  boarded  him,  and  advanced  him 
money,  and  delivered  him  various  articles  of  property,  and 
rendered  him  services,  upon  his  agreement  that  her  account 
for  the  same  should  be  applied  on  said  note,  and  that,  no  set- 
tlement of  said  accounts  having  been  made,  Ketchum,  on 
the  SOth  of  November,  1837,  absconded  from  the  state,  in- 
solvent, and  had  not  returned. 

And  the  oratrix  further  set  forth  and  charged  that,  subse- 
quently to  the  said  20th  of  November,  the  said  Ketchum 
and    his  confederates  procured  a  suit  to  be  commenced 
against  her,  on  said  note,  in  the  name  of  Ketchum  &  Shaw, 
which   was    entered   at  the  June  term,  1838,  of  Addison 
county  court,  at  which  term  she  filed  her  declaration  on  book 
against  Ketchum,  in  off-set,  with  averments,  showing  that 
said  note  was,  and  always  had  been,  the  sole  property  of 
Ketchum,  and  was  subject  to  the  off-set  claimed ;  that  Ketch- 
um appeared  by  attorney,  and  a  judgment  to  account  was 
rendered,  and  auditors    were  appointed  to    examine    and 
adjust  the  accounts,   who   proceeded — ^the  said  Ketchum 
appearing  before  them  by  attorney — ^to  adjust  the  accounts 
between  him  and  the  oratrix,  and  at  the  December  term, 
1838,  of  said   court,  reported  a  balance  due  to  her  from 
Ketchum  of  $444.49,  and  $17.86  costs  before  the  audi- 
tors— which  report  was  accepted  by  the  court,  and  judg- 
ment rendered  thereon  ;  that,  at  said  last  mentioned  term, 
the  oratrix  filed  her  plea  in  off-set  to  the  action  on  said  note, 
in  assumpsit,  by  reason  of  the  ipdebtedness  of  said  Ketchum 
to  her,  for  two  promissory  notes,  one  for  $50.08,  signed 
by  John  Perry,  the  other  for  $26.11,  signed   by  Abram 
Dunning,  the  property  of  the  oratri:^,  and  obtained  by  Ketch- 
um and  appropriated  to  his  own  use,  and  moved  the  court  to 
set  off  the  sum  found  due  her  by  said  auditors,  together  with 
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Aoi>itoff«    the  suiQ  due  on  said  two  promissory  notes,  on  the  judg- 

1843.  '     P>ent  against  her  in  favor  of  Ketchum  &  Shaw;  and  that, 

f  ^^       at  the  June  term,  1839,  the  court  decided  against  the  allow- 

Ketchim  &  *^°^  ^^  ^^  claims  in  off-set,  and  rendered  judgment  against 

Sbaw,      the  oratrix  for  the  full  amount  of  said  note,  to  which  decis- 

Ket^nm     ^^^  ^^^  excepted,  and  the  exception   was  allowed,  and  the 
9.  cause  sent  to  the  supreme  court  for  their  decision  thereon. 

The  oratrix  prayed  that  the  court  would  decree  that  the 
sum  found  and  reported  by  the  auditors,  together  with  the 
the  costs  before  them,  and,  also,  the  amount  of  said  notes  of 
Perry  and  Dunning,  should  be  set  off  on  the  judgment  in 
said  suit  of  Ketchum  &  Shaw,  and  that  the  balance  be 
decreed  to  her,  and  the  said  Ketchum  &  Shaw  be  enjoined 
from  proceeding,  at  law,  against  her,  in  the  suit  aforesaid. 

To  this  bill  there  was  no  answer^  and  it  was  taken  as  con- 
fessed. 

And  at  the  same  term  of  the  court  of  chancery,  Allen 

Ketchum  came  into  court  by  his  solicitor,  and  filed  his  cross 

bill  against  the  said  Harriett  S.  Foot,  in  which  he  set  forth 

and  charged,  among  other  things,  that  Joseph  C.  Ketchum, 

having   procured  the  orator   to   become  surety   to  a  large 

amount,  for  him  and   for  the   firm  of  Ketchum  &   Shaw, 

turned  out  to  the  orator,  on  the  20th  of  November,  1837,  as 

Kn  indemnity  for  said  liabilities,  the  note  in  question,  which 

the  orator  received  in  good  faith  as  such  indemnity,  and  that 

an  account  of  Ketchum   <&  Shaw   against  said   Harriett, 

showing  a  balance  due  them,  of  near  $400,  was,  at  the  same 

time,  and  for  the  same  purpose,  transferred  to   the  orator ; 

that  within  two  or  three  weeks,  he  notified  the  said  Harriett 

S.  of  the  transfer  to  him  of  said  note,  who  thereupon  prom« 

ised  to  pay  the  same ;  that  he  subsequently  caused  a  suit  to 

be  commenced  thereon,  in  the  name  of  Ketchum  &  Shaw, 

upon  the  entering  of  which,  in  court,  the  said  Harriett  S. 

filed  her  declaration  on  book  against  said  Ketchum,  upon 

which  the  proceedings  were  had,  described  in  the  bill  of  the 

said  Harriett's.;  that  the  account  presented  by  her  to  the 

auditors  in  that  case,  and  allowed  by  them,  contained  a  large 

number  of  items  which  had  not  been  entered  on  her  book 

until  after  the  commencehient  of  said  suit  against  her ;  and 

that,  upon  a  just  settlement  of  the  several  matters  of  book 

account  between  the  said  Harriett  S.  and  Joseph  C,  there 
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wovld  be  a  balaaee  due  to  him  exclasiTe  of  the  note  in  quei-    Aowmi, 

And  the  orator  furtfaer  all^afed  that  Joseph  C.  Ketehum 
received  the  said  note  as  part  of  the  assets  of  the  firm  of         «. 
Ketchuin  &  Shaw,  for  the  purpose  of  extinguishing  its  lia-  ^^^h^^  * 
bilities ;  that  there  was  no  agreement  that  the  note  should        ^^^ 
be  off-setupon  J.  C.  Ketchum's  private  account,  but  that  it,  «. 

in  iact,  comprehended  the  balance  due  on  that  account ;  and       ^^^* 
tb«t  the  tides  of  Perry  and  Dunning,  described  in  the  bill  of 
the  said  Harriett  S.,  came  into  the  hands  of  the  said  Joseph 
C,  as  her  agent  for  the  collection  of  the  same,  and  that  he 
bad  received  nothing  thereon. 

The  said  Alien  prayed  that  the  injunction  obtained  by  the 
said  Harriett  S.  against  the  prosecution  of  the  suit  on  said 
note,  might  be  dissolved,  and  that  he  might  be  pemitted  to 
proceed  in  the  collection  of  the  same. 

The  said  Harriet  S.  made  answer  to  the  cross  bill,  and 
therein  denied  its  allegations,  excepting  those  which  were 
coincident  with  the  allegations  in  her  bill  against  Ketehum 
and  Shaw.  The  answer  was  traversed  and  testimony  taken. 
Among  the  witnesses  who  testified  was  E.  W.  Drury,  to 
whom,  with  Alien  Ketehum,  the  said  Joseph  C.  at  the  time 
of  transferring  the  note  in  question  to  the  said  Allen,  made 
a  general  assignment  of  his  notes  and  accounts,  first  for  the 
security  of  said  Drury,  and  then  as  indemnity  to  said  Alien. 
Tlie  facts  found,  sufliciently  appear  in  the  opinion  of  the 
court. 

The  chancellor,  upon  a  hearing,  decreed  that  the  cross 
bill  be  dismissed  with  costs  for  the  defendant,  and  that  the 
amount  found  due  by  the  auditors,  togetlier  with  a  certain 
sum  collected  upon  the  note  of  Abram  Dunning,  be  set  off 
and  applied  in  satisfaction  of  the  said  judgment  in  favor  of 
Ketehum  &  Shaw  ;  that  the  balance  should  be  paid  by  J.  C. 
Ketehum,  to  the  said  Harriett  S.  Foot,  together  with  her  costs 
in  the  action  on  the  note,  and  the  proceedings  in  off-set ; 
and  that  Ketehum  and  Shaw,  and  Allen  Ketehum  should  be 
enjoined  from  further  prosecuting  said  judgment. 

C.  lAnslejfy  solicitor  for  Ketehum  <&  Shaw  and  Allen 
Kelcbom* 

I.  The  debts  are  not  mutual,  and  can  no  more  be  off-set 
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AoDisoir,    in  chancery  than  at  law.     PhbiMr  r.  Chnen^  6  Conn*  14; 
^^\Q^^'     J^^ca^  ▼*  I'iff^y  3^  Johns.  Ch.  R.  351  ;  DaU  v.  Oarky  4 

~ — Johns.  Ch.  R.  1 1  ;    McDanuU  v.  NOsan,  2  Cow.  178 ; 

V.         Story  Eq.  Dig.  663. 

^Shat*"  ^      ^^'  Unliquidated  demands  cannot  be  off-set  between  the 

and        same  parties,  either  in  equity  or  in  law.    Our  statute  aids 

Ketohum    ^|^^  ^^^  .^  liquidating  a  book  debt,  but  then  it  most  be  a 

Foot.       debt  against  the  plaintiff,  in  the  suit.     If  the  party  cannot 

succeed  under  a  statute,  a  court  of  chancery  cannot  come 

in  to  enlarge  the  statute,  or  help  out  is  supposed  intentions. 

Gardner  v.  Brwm^  2  Johns.  154  ;  Statute,  213 ;  McDan- 

ieU  T.  JNehon,  2  Conn.  173  ;  2  Story's  £q.  665.  n. 

III.  The  allegations  in  oratrix's  bill,  and  the  evidence  put 
in  by  her,  is  evidence  to  vary  the  note,  and  inadmissible.  It 
alleges  that  a  note  given  to  Ketchum  &  Shaw,  for  a  debt  due 
them,  was,  really,  to  be  payable  only  to  Ketchum ;  and  it 
sets  up  that  the  contract  was,  not  that  she  should  pay  this 
note,  agreeably  to  its  tenor,  but  that  it  should  not  be  paid, 
and  that  her  account  should  be  off*set  against  it. 

IV.  It  was  fraudulent  to  give  a  note  to  Ketchum  &  Shaw 
for  them  to  use  as  an  operative  and  effective  note,  and,  at 
the  same  time,  stipulate  that  it  should  be  defeated  by  a  pri- 
vate account  of  the  promisor  against  Ketchum  ;  and  espe* 
cially  the  permitting  the  note  to  be  in  Ketchum's  hands 
from  year  to  year,  as  in  the  hands  of  Ketchum  &  Shaw,  was 
calculated  to  deceive  and  defraud  innocent  persons.  Indeed, 
giving  a  note  and  expressly  promising  to  pay  a  given  sum, 
should  be  held  a  waiver  of  any  right  to  set-off  a  then  existing 
debt.  Hendricks  v.  Judah,  1  Johns.  319;  Sandford  r. 
MickUe  If  Forni^n  4  Johns,  224  ;  2  Chitty  Eq.  Dig.  1202. 

V.  The  cross  bill  states,  and  the  answer  admits,  that  Allen 
Ketchum  is  a  surety  for  a  large  amount  for  Ketchum  &  Shaw, 
and,  as  this  note  was  given  to  Ketchum  &  Shaw,  for  a  debt 
due  to  them,  and  on  which  there  was  no  right  of  set-off,  it 
was  their  property,  and  has  gone  to  one  who  stands  as  surety 
for  them,  as  an  indemnity,  which  is  the  same  as  if  it  had 
gone  directly  to  a  creditor  of  the  firm.  Hence  the  property, 
if  not  restrained  by  this  court,  will  go  to  pay  the  debts  of 
the  firm,  instead  of  paying  the  individual  debts  of  Ketchum, 
which  is  in  accordance  with  the  highest  principles  of  equity.. 

.  VI.  A  person  who  takes  over-due  paper,  it  is  said,  is  sub- 


Fool 
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ject  to  all  the  equities  existing  at  the  time  between  the  par*    Adoi»o»« 
tiea ;  but  this  is  to  be  anderstood  of  the  ostensible  parties ;      ^leSH* 
and  no  case,  it  is  belieTed,  has  extended  the  doctrine  beyond        ^^ 
this.     Bot  this  must  be  understood  of  an  equity  that  at-         «• 
taehes  to  the  bill  itself,  and  not  that  a  bill  over-due,  passing      sbaw™ 
into  third  hands,  on  being  sued,  is  to  operate,  on  a  bill  in    ^  ^^^ 
chancery,  for  a  general  settlement  between   the  original 
parties. 

VII.  The  statute  authorizing  the  liquidation  of  a  book  debt, 
with  a  view  to  an  offset,  if  not  extended  by  loose  and  ill- 
judged  construction,  furnishes  reasonable  security  to  the  par- 
ty to  be  aflected  by  it,  for  he  may  be  a  witness  and  testify 
against  the  claim ;  but  here,  Shaw  could  not  be  a  witness, 
nor  Allen  Ketchum  ;  and  Joseph  Ketchum,  having  failed,  was 
only  interested  in  enabling  his  mother-in-law,  to  avoid  this 
debt.  Hence,  there  has  been  no  trial  of  this,  by  the  persons 
really  in  interest.     Holland  v.  Makepeace^  8  Kfass.  418. 

Vni.  Allen  Ketchum,  having  taken  this  paper  for  pre-ex- 
isting debts  and  liabilities,  is  to  be  regarded  as  a  purchaser 
for  value.    Brush  v.  iStri&ner,  1 1  Conn.  388. 

IX.  If  there  was  an  agreement  when  the  note  was  given, 
that  it  should  go  into  the  hands  of  Ketchum,  and  that  any 
private  account  that  oratrix  might  have,  should  apply  on  it, 
still  there  was  no  consideration  to  support  such  a  promise. 
No  right  of  off-set  then  existed  ;  and  Mrs.  Foot  neither  gave 
any  thing,  or  surrendered  any  right  she  had.  The  debt  is 
evidenced  in  a  different  way,  but  the  same  sum  is  due  to 
Ketchum  &  Shaw,  as  before.  It  would  be  singular  to  hold, 
that  the  giving  of  a  note  for  a  pre-existing  debt  was  a  good 
consideration  for  defeating  the  debt,  or  make  it  the  basis  of 
a  promise  inconsistent  with  the  terms  of  the  note. 
«  X.  Where  paper,  over-due,  is  taken,  which  was  subject  to 
off-set  at  law,  in  the  hands  of  the  holder,  yet,  if,  on  being 
notified  of  the  transfer,  the  maker  do  not  claim  the  off-set, 
or,  at  least,  if  he  do  any  act  to  mislead  the  holder  or  delude 
him,  the  off-set  cannot  prevail,  even  at  law,  because  of  the 
gross  injustice. 

When  paper,  over-due,  passes  into  the  hands  of  a  hona 
fidt  bdder,  common  honesty  and  fair  dealing  require  of  the 
maker  to  disclose  any  defence  he  may  have,  the  moment  he 
is  applied  to  by  the  holder.     Especially  should  this  be  so 
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AoDisoff,    wiib  U8,  where  there  is  no  general  habit  of  meeting  paper  at 

Td43.^*     maturity,  as  in  more  comniei>cial  communities ;  and  conse- 

P^^       quently  no  suspicion  attaches  to  a  note  because  it  is  due, 

V.  It  was  not  until  Allen  Ketchum  bad  incurred  costs,  that 

Shaw        ^^^^  defence  was   disclosed ;  Mrs.  Foot  has,  therefore,  no 

and        equitable  ground,  on  which  to  come  into  this  court  to  claim  its 

*  p."™    aid,    Mowry  v.  Todd,  12  Mass.  282  ;  King  v.  Fowler,  16 

^^*-       Mass.  397  ;  Eels  v.  Finch,  5  Johns.  193  ;  6  Cow.  693. 

XI.  The  decree  is,  perhaps,  consistent  with  itself;  but 
upon  what  equitable  ground  the  oratrix  is  entitled  to  costs, 
it  is  somewhat  difficult  to  discover.  If  there  is  any  truth  in 
the  evidence  she  should  pay  costs.  Bant  v.  Bant,  8  Pick. 
343.  The  costs,  in  this  case,  in  the  suit  at  law,  have  been 
advanced  by  the  attorney.  Hall  v,  Adey,  2Bos»  &  PaL  28  ; 
Middletown  v.  Hill,  1  M.  <&  a  240. 

JF2.  Seymour  and  P.  Starr,  solicitors  for  Harriett  S.  Foot. 
The  grounds  on  which  the  offiiet  is  claimed  are — 

I.  That  the  note,  though  nominally  payable  to  Ketchum 
and  Shaw,  is,  in  fact,  due  to  Ketchum  alone.  At  the  time 
the  note  was  given,  it  was  agreed  by  the  parties  to  the  note, 
that  Shaw  was  to  have  no  interest  in  it,  but  that  it  was  to 
become  Ketch um's  property,  and  remain  in  his  possesnon. 
This  was  the  condition  upon  which  Mrs.  Foot  signed  the 
note  ;  and  it  was  so  agreed,  for  the  purpose  of  securing  to 
her  the  application  on  the  note  of  what  Ketchum  owed  her, 
as,  also,  of  the  accruing  rents  and  what  she  should  thereafter 
let  him  have. 

In  conformity  to  this  understanding,  in  the  division  made 
of  the  property  between  Shaw  and  Ketchum,  this  note  was 
set  to  Ketchum  as  his  individual  property.  It  was  never 
cbimed  nor  controlled  by  Shaw,  but  was  in  the  possession 
of  Ketchum  up  to  the  time  he  absconded  in  November,  1837. 
In  equity,  therefore,  the  note  is,  in  every  respect,  as  to  the 
offset,  the  same  as  if  it  had  been  made  payable  to  Ketchum 
alone.  Pond  v.  Smith,  4  Conn.  R.  297  ;  Ferrie  Vi  Burton^ 
1  Vt.  R.  455  ;  2  Story's  Equity,  664. 

II.  This  is  a  case  of  mutual  credit.  Part  of  Mrs.  Foot's 
account,  as  allowed  by  the  auditors,  |(477,  was  for  rents  of 
her  store  and  house,  that  had  accrued  .after  the  disBoIutioD  of 
the  partnership  betweeo  Ketobum  Sl  Shaw;    The  faet  that 
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Ketchum  was  in  poesession,  and  sole  owner,  of  the  note,  was    Aoduov, 
the  inducement  to  Mrs.  Foot  to  permit  the  rents  and  other      'isis'^* 


Eetehum 

9. 

Foot 


claims  against  him  to  accumulate  to  so  large  an  amount.     It       y^^ 
was  on  the  credit  of  this  note  that  Ketchum  was  trusted  so         «• 
largely  and  for  so  long  a  time ;  and  it  was  with  a  view  to  the       sh«w, 
payment  of  this  note  that  Mrs.  Foot  did   not  require  pay-    ^^^^^ 
roent  of  her  rents  and  other  claims.     No  case  of  offset  can 
have  stronger  equity  than  this,  and  no  act  be  more  fraudulent 
than  the  attempt  by  Ketchum  to  transfer  the  note.     2  Equity 
Digest,  93. 

III.  Joseph  C.  Ketchum  was  wholly  insoUent,  and  was 
in  the  act  of  absconding  from  the  state  at  the  time  of  the 
pretended  transfer  of  the  note.  His  insolvency  is  shown  by 
all  the  testimony  in  the  case,  and  Mrs.  Foot's  claims  against 
him,  unless  offset  against  the  note,  must  be  wholly  lost. 
FerrU  v.  Burion,  1  Vt.  R.  455 ;  Lindsey  v.  Jaeksoni  2 
Paige's  Ch.  R.  582;  lUed  ▼.  Bank  of  A.,  1  do.  218. 

The  finding  of  the  auditors,  on  a  full  hearing,  all  the  pari- 
ties interested  being  present,  is  satisfactory  and  conclusive 
proof  of  the  balance  that  is  justly  due.  In  addition  to  the 
report  of  the  auditors,  the  oratriz  has  put  into  this  case  testi- 
mony showing,  beyond  a  doubt,  that  the  services  for  whieb 
•Mrs.  Foot  charged  were  rendered  by  her,  ahd  that  the  rents 
and  property  Ketchum  was  charged  with,  in  her  accoudt,  he 
had  the  benefit  of,  and  ought  to  pay  for,  and  did,  at  the 
time,  expect  to  pay  for. 

The  question,  then,  is,'  how  were  Mrs.  Foot's  rights  affect- 
ed or  .varied  by  the  assignment  to  Allen  Ketchum,  or  by 
what  occurred  subsequently  to  that  time  ?  It  is  insisted  that 
the  transfer  of  the  note  by  Joseph  C.  Ketchum  to  Allen. 
Ketchum  could  have  no  effect  upon  Mrs.  Foot's  right  of  off- 
set, because  the  demands  against  Joseph  C.  Ketchum,  which 
Mrs.  Foot  claims  to  have  offset,  had  all  accrued  previous  to 
the  time  when  it  is  claimed  that  the  note  was  transferred  to 
Allen  Ketchum.  1  Eq.  Dig.  109^  ;  5  Paige's  Ch.  R.  594  ; 
13  Mass.  R.  304 ;  1  Paige's  Ch.  R.  131 ;  2  Eq.  Dig.  93. 
Allen  Ketchum  received  the  note  subject  to  ail  Mrs.  Foot*s 
equities  eiistifig  at  the  time  of  the  transfer.  1 .  Because  the 
note  was  then  overdue,  and  had  been  for  nearly  two  years. 
2.  Because  Allen  Ketchum  advanced  no  vaUie  for  the  notie. 
11  Vt.  R.  TO ;  5  Pick.  R.  316  ;  1  Pdge's  Ch.  R.  181,380;, 
Vol.  XV,     s.  r.  vol.  i.         34 
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ADDisoif,    1  Paige's  R.  366  ;  5  Paige's  C.  R.  594.   It  may  be  observed, 
1843?^'    ^oo»  ^hat  the  note  was  never  endorsed  to  any  one  ;  and  that 


Foot       ^^^  general  description  in  the  assignnnent  to  Alien  Ketchutn 
«•         and  Drury  would  include  this  note,   and  would  seem  to 
Sbaw,      transfer  the  note,  as  well  as  the  account  against  Mrs.  Foot, 
KeS?,«    to  Mr.  Drury. 

V.  The  cross  bill  charges  that  Mrs.  Foot's  account  againsl 

^^**  Ketchum  is  fraudulent  and  false.  The  answer  of  Mrs.  Foot 
denies  this,  directly  and  fully.  The  finding  of  the  auditors 
shows  that  her  account  was  justly  due.  Besides  this,  the 
principal  items  of  the  account  and  almost  the  whole  of  it  is 
shown  to  be  just  and  reasonable  by  the  testimony  of  several 
witnesses.  • 

The  cross  bill  further  charges,  that  some  two  or  three 
weeks  after  Joseph  C.  Ketchum  had  absconded,  Mrs.  Foot, 
on  being  notified  of  the  transfer  of  the  note,  promised  to 
pay  it.  This,  too,  is  denied  by  the  answer.  But  if,  in  the 
conversations  testified  to  by  the  witnesses,  Mrs.  Foot  did,  in 
fact,  say  she  would  pay  this  note,  or  expressly  promised  to 
pay  it,  yet  it  would  have  no  effect  in  this  case,  because  there 
was  no  consideration  for  such  promise.  Allen  Ketchum 
assumed  no  new  liability,  nor  relinquished  any  former  secu- 
rity, by  reason-  df  any  thing  said  by  Mrs.  Foot  in  these  con- 
versations ;  nor  was  there  any  benefit  received  by  Mrs.  Foot, 
nor  any  promised,  that  would  make  a  good  consideration  for 
a  promise  on  her  part. 

It  is  obvious,  from  the  testimony,  that  Mrs.  Foot,  in  these 
conversations,  had  no  intention  of  giving  away  her  right,  or 
of  binding  herself  by  any  new  agreement ;  but  that  she 
wished  to  convince  those  who  took  an  interest  in  the  matter, 
that  whatever  she  did  owe  should  be  paid. 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J. — ^This  case  has  come  before  us  by  an  appeal 
from'  a  decree  of  the  chancellor  of  the  third  judicial  cir- 
cuit, and  we  are  called  upon  to  revise  his  proceedings.  In 
February,  1836,  the  oratrix  was  indebted  to  Ketchum  Sl 
Shaw,  in  about  the  sum  of  four  hundred  dollars,  and  gave 
them  her  note  payable  to  their  order  on  demand.  The  note 
has  been  prosecated  to  final  judgment,  and  the  object  of  this 
bill  is  to  procure  a  set-off  of  a  daim  which  the  oratrix  has 
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•gaiMt  Joseph  C.  Ketchum,  in  payment  of  the  judgment  on    Aodisov, 
the    ROte.  .  The    first    question   which   presents   itself,   is,      ^943^' 
whether  the  oratrix  is  entitled  to  the  prayer  of  her  bill,  as        :j^^ 
against  Ketchum  &  Shaw.     We  think  it  is  well  established         «. 
by  the  testimony,  that  when  the  note  was  given,  it  was  un-     ^shaw 
derstood   by  the  parties  that  it  should  become  the  private        ^^^ 
property  of  Joseph  C.  Ketchum.     The  testimony  of  Chas.         «. 
K.  Foot  is  full  that  such  was  the  previous  understanding       ^^^' 
between  the  oratrix  and  Mr.  Shaw,  and  that  it  was  expected 
that  her  claims  against  Joseph  C.  Ketchum  would  be  ap- 
plied on  the  note.     The  Evidence  is  very  ample  that  the  note 
did,  in  £sct,  become  the  private  property  of  Ketchum ;  and 
no  question  is  made  upon  the  evidence  as  to  his  insolvency, 
and  indeed  none  can  be  made ;  and  the  note  remained  in 
the  possession  of  Ketchum,  up  to  the  time  he  absconded  in 
November,  1837.     Though  the  rule  in  chancery,  as  well  as 
at  law,  to  authorize  a  set-off  requires  the  debts  to  be  between 
the  same  parties,  yet,  if  the  demands  are,  in  reality,  mutual, 
thotigh  not  nominally  so,  and  equity  requires  a  set-off  to  \fe 
made,  chancery  will  make  it.     It  was  so  done  in  the  case 
of  Ferris  v.  Burton,  1  Vt.  439.     This  is  according  to  the 
usual  course  of  chancery  proceeding ;  and  it  is  too  clear  to 
admit  of  debate,  that,  as  between  the  parties  to  the  original 
bill,  this  is  a  proper  case  for  a  set-off. 

But  the  important  question  arises  on  the  cross  bill  of  Allen 
Ketchum,  who  claims  to  come  in  as  the  assignee  of  Joseph 
C.  Ketchum.  Has  he  an  equal,  or  a  superior  equity  to  the 
oratrix,  which  will  enable  him  to  defeat  the  set-off?  There 
seems,  from  the  testimony,  to  be  some  uncertainty  as  to  the 
manner,  the  object,  and  conditions,  upon  which  the  note  of 
Mrs.  Foot  went  into  the  possession  of  Allen  Ketchum.  It 
was  not  included  with  the  other  demands  in  the  written 
assignment  of  Joseph  C.  Ketchum.  It  is  not  endorsed; 
neither  is  its  transfer  evidenced  by  any  note  or  memorandum 
in  writing.  If  Joseph  C.  Ketchum,  as  it  is  claimed,  on  the 
eve  of  his  leaving  the  state,  passed  the  note  over  to  Mr. 
Drury  for  the  benefit  of  the  orator  in  the  cross  bill,  yet  it 
was  to  indemnify  him  against  liabilities  which  he  had  previ- 
ously incurred,  and  not  upon  any  new  consideration  advanced 
at  the  time.  It  was  long  after  the  note  had  ceased  to  be 
ourrent,  and  in  violation  of  all  good  faith  between  Joseph  C. 
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Addiion,  Ketchum  and  his  mother-in-law,  Mrs.  Foot     No  legal  title 

'iQi^i^^  to  this  note  passed  to  Allen  Ketchum,  but,  at  most,  only  an 

P^j  equitable  one  ;  and,  standing  upon  his  equity,  he  cannot  be 

V-  in  a  better  condition  than  Joseph  C.  Ketchum  himself,  and 

Sb»w  no  new  equity  is  created  by  force  of  the  assignment. 

^  *"^  It  is  a  well  settled  doctrine  that  the  assignee  of  a  chose  in 

Mtoham  ....  11    t  ...  ,       . 

V.         action  takes  it,  subject  to  all  the  equity  existmg  at  the  time, ' 

**®^'  in  the  original  obligor  or  debtor.  Turton  v.  Benaon^  1 
Peere  Wms,  496 ;  CkAes  v.  Jmes,  2  Vernon,  692 ;  Mur- 
ry  V.  Lylburn,  2  Johns.  Chan.  442 ;  Norton  v.  /7o9e,  2 
Wash.  R.  233,  254.  Though  the  note  was  negotiable,  yet, 
as  it  was  not  negotiated,  and  passed  after  it  ceased  to  be 
current,  the  law  merchant,  as  applicable  to  commercial  paper, 
cannot  aid  the  orator  in  the  cross  bill.  All  the  claims  of 
Mrs.  Foot  against  Joseph  C.  Ketchum  accrued  before  he 
parted  with  the  note.  When  she  consented  to  give  the  note, 
running  to  Ketchum  &  Shaw,  she  was  assured  the  note  was 
to  become  the  private  property  of  Ketchum  ;  that  any  claims 
wbieh  she  might  have  against  Ketchum  might  be  brought  in 
in  payment  of  it ;  and,  after  the  settlement  between  Ketch- 
um &  Shaw,  by  which  this  note  became  the  property  of  the 
former,  and  while  he  was  renting  the  store  of  Mrs.  Foot,  and 
was  the  owner  and  holder  of  this  note,  there  was  an  express 
agreement  between  them,  that  her  claims  should  be  set-off 
on  the  note,  and  that  the  balance,  if  any,  should  be  paid  out 
.  of  the  sale  of  her  house,  which  Ketchum,  at  that  time,  con- 
templated buying.  But  the  house  was  not  sold  ;  and 
Kertchum  rented  the  same  up  to  the  time  he  left  the  country. 
In  addition  to  this,  Ketchum  is  insoli^ent.  Here,  then,  we 
think  there  is  an  equity  in  Mrs.  Foot  to  have  the  set-off 
made,  superior  to  any  which  attaches  to  Allen  Ketchum,  and 
of  which  she  ought  not  to  be  defeated  by  force  of  the 
assignment. 

It  has  been  said,  in  argument,  that  while  the  note  was  in 
the  hands  of  Allen  Ketchum,  Mrs.  Foot  promised  to  pay  it ; 
and  that  she  has  thus  precluded  herself  from  the  set-off. 
But  from  all  the  testimony  in  the  case,  and  the  circumstances 
attending  the  transaction,  the  fact  of  such  promise  being  un- 
derstandingly  made  rests  in  doubt.  If  such  promise  was 
made,  it  most  probably  had  relation  to  the  payment  of  such 
balance  as,  in  the  end,  might  be  found  due.     It  is  evident 
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tiial  Mrs.  Foot  was  not  in  a  situation  to  liquidate  her  ckims    As»Dito!s 
against  Joseph  C.  Ketchum,  at  any  or  the  interviews  between       IgNid!^' 
her  and  Mr.  Drury;  and,  it  is  quite  probable,  was  not  advised        ^^^ 
as  to  what  the  precise  standing  of  their  relative  claims  in         v. 
justice  should  be.     But  if  there  had  been  an  absolute  prom-     ^Shaw| 
ise  to  pay  the  note,  still  it  would  not  operate  as  an  estoppel    ^Jfk 
to  this  claim  for  the  set-off.     It  was  without  consideration^         «. 
made  after  Alien  Ketchum  had  taken  the  note,  and  while         ^^' 
J.  C.  Ketchum  was  insolvent,  and  out  of  the  country,  and 
was,  in  no  way,  made  a  ground  of  action  by  Allen  Ketchum. 
If  he  had  been  induced  to  act  upon  it  to  his  prejudice,  it 
m^ht  have  merited  a  diflereat  consideration.     Such  evi- 
dence, when  investigating  the  standing  and  amount  of  her 
account,  could  be  urged  with  propriety  upon  the  considera- 
tion of  the  triers  ;  and  probably  it  might  have  been,  in  this 
very  matter,  before  the  auditors. 

Before  a  set-off  can  be  made,  it  is  necessary  that  the  ac* 
count  should  have  been  liquidated  by  a  master,  or  by  some 
other  means.  In  the  present  case,  Allen  Ketchum,  claiming 
to  be  the  assignee  of  the  note,  commenced  his  action  on  the 
note,  and,  as  matter  of  defence,  Mrs.  Foot  filed  her  decla- 
ration on  book  against  Joseph  C.  Ketchum,  in  off-set.  The 
counsel  for  Allen  Ketchum,  who  appear  upon  the  record  for 
Ketchum  &  Shaw,  appeared,  and  submitted,  in  the  declara«- 
tion  on  book,  to  a  judgment  to  account,  and  the  matter  went 
to  auditors.  The  counsel  for  Allen  Ketchum  appeared  be- 
fore the  auditors  with  the  private  account  of  Joseph  C. 
Ketchum  ;  and  there  was  a  full,  and,  for  aught  that  appears, 
an  impartial  trial ;  and  the  allegation  that  the  account  allow- 
ed by  the  airiitors  was  unjust  and  fraudulent  is  without  evi- 
dence  to  support  it.  All  the  evidence  relative  to  the  ac» 
counts  now  before  us  was,  or  might  have  been,  before  the 
auditors.  Mr.  Urury  might  as  well  have  been  examined  at 
a  witness  then  as  now,  and,  for  aught  that  appears,  was 
examined.  The  auditors  were  competent  men,  whose  im- 
partiality and  integrity  is  not  to  be  questioned.  The  claims 
of  Mrs.  Foot  were  defended  against  by  the  same  counsel 
who  now  appear  to  contest  them,  and  who  then  had  the 
same  means  of  knowledge  relative  to  them  which  they  now 
have. 

In  regard  to  the  account  of  Mrs.  Foot,  which  accrued  be- 
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Addisov,    fore  the  settlement  of  Ketchuo)  &  Shaw's  account  by  the 

^''idid^*     giving  of  the  note,  and  about  which  much  has  been  said,  the 

auditors  find  it  was  not  included  in  that  settlement     The 

settlement  was  made  by  Shaw,  and  it  is  quite  reasonable  to 

Shaw  ^  suppose  that  he  might  not  settle  the  private  accounts  of  his 

and        partner.     The  auditors  allowed  to  Mrs.  Foot,  for  washing, 

over  two  years,  for  lamps,  wood,  making  fires,  and  for  watch- 


Foot 
Ketch  am  & 


V. 


Foot.  iQg  i^qJ  nursing,  one  hundred  fifty*8ix  dollars.  Though  this 
might  seem  to  be  a  large  sum,  yet,  whether  reasonable  or 
not,  must  depend  upon  the  circumstances  of  the  case.  The 
physicians  who  attended  Mr.  Ketchum  in  his  sickness,  and 
who  testified  before  the  auditors,  and  whose  testimony  was 
taken  in  the  chancery  court,  did  not  think  it  an  unreasonable 
sum.  They  probably  have  as  good  a  knowledge  about  it  as 
any  one.  The  report  of  the  auditors,  when  returned  to  the 
county  court,  was  accepted  without  objection.  The  auditors 
did,  no  doubt,  what  they  thought  right,  though  their  pro- 
ceedings are  now  strongly  called  in  question  ;  but  if  we  are 
not  to  consider  the  proceedings  upon  the  declaration  on 
book  as  conclusive — as  res  adjudicaia — but  that  it  is  within 
the  power  of  the  court  to  open  the  accounts  to  further  litiga- 
tion before  a  master,  still  there  would  be  no  good  reason  to 
suppose  that  better  justice  would  be  done  by  the  master,  in 
this  respect,  than  has  been  already  done  by  the  auditors. 
Indeed,  considering  there  has  been  the  lapse  of  about  five 
years,  since  the  accounts  have  been  adjusted  by  the  auditors, 
there  is  the  less  probability  of  a  just  result.  On  the  whole, 
though  it  is  possible  injustice  has  been  done,  the  court  see  no 
good  reason  for  sending  these  accounts  to  a  master  ;  and  we 
are  disposed  to  adopt  the  liquidation  by  the  audi|§rs.  Nothing 
should  be  allowed  to  Mrs.  Foot  on  the  Perry  note  ;  but  she 
is  entitled  to  have  allowed  her  the  small  amount  collected  of 
Dunning.  The  amount,  and  the  time  of  its  receipt,  are 
given  in  the  testimony  of  Mr.  Barber.  This,  added  to  the 
amount  reported  by  the  auditors,  with  the  interest,  exceeds 
the  amount  due  on  the  note  in  controversy.  The  set-off  was 
properly  made  by  the  chancellor ;  and  as  Allen  Ketchum  has 
resisted  it  against  equity,  he  should  pay  costs  upon  his 
cross  bill. 

The  decree  of  the  chancellor  should  be  aflirroed,  with  ad- 
ditional costs,  and  the  cause  is  remitted  to  the  court  of 
chancery,  to  be  proceeded  with  accordingly. 
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Addisox, 
JOSBPH  Bl^ANCHARD  aod  ROTAL  W.    PCAKE  V.  GeOROE  E.  "^VSS^^ 

Stone. 


(In  Chancery.) 

8.  took  a  contract  from  D.  to  convey  certain  land,  and  assigned  the  same 
.  to  B.  &,  P.,  who  finding,  as  they  supposed,  that  the  title  was  in  a  third 
person,  obtained  a  conveyance  from  him,  and  gave  np  toD.  the  contract 
executed  by  him.  HMy  that  B.  A  P.  have  no  remedy  in  chancery  against 
8. — the  title  to  the  land  having  failed— even  though  he  might  hare 
fimndalently  represented  to  them,  upon  the  assignment,  that  D.  had  a 
good  title. 
When  a  party  to  a  contract  seeks  to  have  it  rescinded,  he  should  be  able  to 
put  the  other  party  in  statu  quo  ;  or,  if  unable,  it  should  not  be  through 
his  own  negligence  or  ftult. 

This  was  an  appeal  from  a  decree  of  the  court  of  cban- 
oeryi  dismissing  the  orators'  bill. 

The  orators^  in  their  bill,  set  forth  and  chaiged,  in  sub- 
stance, that  the  defendant,  on  the  17th  of  June  1836,  receiv- 
ed from  one  George  D.  Douseman  a  contract  for  the  coovey- 
ance  to  him,  by  a  good  and  sufficient  deed  of  warranty,  of 
seven  and  a  half  acres  of  land  in  Milwaukie,  territory  of  Wis- 
consin, upon  the  payment  of  the  sum  of  $7,000,  in  four  equal 
instahnents — one  of  which  was  paid  down,  and  the  other  three 
were  to  be  paid  semi-annually ;  that,  on  the  10th  of  September 
1836,  the  defendant  proposed  to  the  orators  to  sell  and  trans- 
fer to  them  his  interest  in  said  contract,  upon  the  payment  to 
him  of  $3000,  and,  as  an  inducement  to  such  purchase,  false- 
ly aod  fraudulently  represented  to  them,  that  said  land  was 
owned  by  said  Douseman,  and  was  free  from  incumbrance ; 
that,  relying  on  said  representation,  the  orators  purchased  of 
the  defendant,  his  right  in  said  contract,  and  took  from  him 
an  assignment  thereof,  and  paid  him  a  certain  portion  of 
said  $3000,  and  gave  their  notes  for  the  balance  thereof, 
and  executed  a  bond,  to  convey  a  part  of  said  land  which 
the  defendant  had  covenanted  to  convey  to  another,  and 
also  to  discharge  the  remaining  liabilities  of  the  defendant 
under  said  contract  with  Douseman. 

And  the  orators  further  allied  that,  having  paid  Douse* 
man  the  sums  remaining  due  on  said  contract,  they  discov- 
ered that  he  had  no  title  to  said  land,  but  that  the  title  re- 
mained in  the  United  States,  and  that  there  was  a  pre- 


Blanehard   & 
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r. 
Stone. 
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AoDisos,    tended  title  in  one  Talbot  C.  Donseman,  which  was  encum- 
'iMS?''    bered  by  a  mortgage  to  a  large  amount,  and  had  become 
Blanchard  ^absolute  in  the  mortgagee. 

Peake  And  the  orators  further  alleged,  that  the  defendant  had 

Stone.  commenced  a  suit  on  one  of  the  notes  given  by  them  for  the 
balance  of  the  said  $3,000,  and  prayed  that  he  might  be 
enjoined  from  further  prosecuting  the  same,  and  be  decreed 
to  give  up  the  remaining  securities  in  his  hands,  and  refund 
to  the  orators  the  sums  paid  by  them  as  aforesaid. 

The  defendant,  in  his  answer,  admitted  the  facts  set  forth 
in  the  orator's  bill,  excepting  those  touching  his  alleged  fraud 
in  connexion  with  the  transfer  of  said  contract,  in  regard  to 
which  he  denied  having  made  any  of  the  representations 
charged  upon  him  as  fraudulent  in  the  orator's  bill. 

And  the  defendant  further  alleged  that  the  orators,  having 
paid  the  balance  due  to  Douseman,  and  finding  that  the  title 
was  not  in  him,  but,  as  they  supposed,  in  Tal|)Ot  C.  Douse- 
man, took  a  conveyance  of  the  land  from  said  Talbot  C. 
and  gave  up  to  said  George  D.  Douseman  the  contract  as- 
signed to  them  by  the  defendant  as  aforesaid. 

The  answer  was  traversed  and  testimony  was  taken. 

C  Linsley,  for  orators, 
*    If  the  allegations  of  the  bill  are  sustained,  it  is  a  case  for 
the  court  to  relieve. 

1.  Eveo  if  the  defendant  ignorantly  asserted  the  title  to 
be  in  George  D.  Douseman,  and  the  land  free  from  incum- 
brance, and  orators  relied  on  it,  and  have  acquired  no  title, 
the  contract  may  be  set  aside.  The  land  was  encumbered 
with  a  mortgage.  No  title  could,  therefore,  be  given  by 
Douseman.     7  C.  L.  87. 

There  is  a  material  distinction  between  a  contract  entered 
into  on  the  faith  of  the  representations  of  the  seller,  and  one 
where  the  purchaser  buys  on  view  and  examination  of  the 
thing  sold.  Where  the  purchaser  relies  on  the  representa- 
tions of  an  auctioneer,  or  where  the  properly  is  at  a  distance 
from  the  place  of  making  the  contract,  the  seller  will  be  held 
to  great  precision  in  his  statement.  7  C  L.  87  ;  33  do.  408 ; 
Bank  of  Columbia  v.  Hazen,  1  Peters,  461  ;  McFerren  v. 
Taylor  fy  Co,,  3  Cranch  280;  2  Cowen,  129;  5  Johns 
Ch.R.  174;  9  Yes.  19. 
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2.  Whenever  a  contract  is  tainted  with  fraud,  it  ia  not    Aodisou, 
merely  voidable,  but  is  treated  in  chancery  and  at  law,  as      'i&ia?^' 


utterly  void,  if  the  party  affected  by  it,  chooses  to  bring  the  Bi^iehard  A, 

fraud  to  the  notice  of  the  court     Norfolk  v. ,.  Camp.       P«^o 

R.  337  ;  Story's  Equity,  375  to  379,  196,  203,  246 ;  Chitty      stoM. 
on  Contracts,  113, 114. 

The  fraud  in  this  case  is  not  a  falsehood  about  the  value, 
quantity,  d^c.  of  the  property,  about  which  there  might  be 
an  error  of  judgment,  but  a  palpable  misrepresentation  de« 
signed  to  inspire  confidence  in  the  title.    2  Esp.  N.  P.  262. 

When  a  fraud  is  practiced,  in  making  a  contract,  it  is  a 
reasonable  presumption  that  it  would  not  have  been  made 
but  for  the  fraud  ;  and  hence  it  is  to  be  set  aside.  3  Pet. 
Cond.  R.  527,  533  ;  8  Pet.  218.  A  court  of  chancery  will 
never  permit  a  party  to  obtain  an  advantage  by  the  commis- 
sion of  a  fraud. 

The  title  of  the  land  was  in  the  United  States — not  sub^ 
ject  to  entry.  Hence,  any  contract  for  the  conveyance  of  it 
must  be  held  void,  for,  as  the  whole  people  who  own  it,  have 
a  direct  interest  in  the  most  unrestrained  and  free*competi- 
tion  when  it  is  brought  into  market,  every  act,  having  a  ten* 
dency  to  raise  up  interests  adverse  to  the  public  right,  is 
against  public  policy. 

To  suffer  contracts  to  be  made  in  relation  to  the  public 
domain,  before  a  right  can  be  acquired  therein,  would  foster 
a  dangerous  spirit  of  speculation,  injurious  to  the  public 
interest.  Contracts  injurious  to  the  public  interest  will  not 
be  permitted.  Those  in  restraint  of  trade,  or  affecting  the 
course  of  justice,  and  trading  with  an  enemy  are  familiar 
examples.    Chitty  on  Contracts,  217. 

It  is  insisted  that  orators  should  have  sooner  objected,  and 
that  taking  the  deed  from  T.  C.  Douseman  precluded  fhem 
from  rescinding  the  contract.  But  the  decision  of  the  land* 
office  was  not  till  March,  1838,  when  all  had  been  done  by 
orators  they  have  ever  done.  The  exact  time  when  the 
oratore  knew  of  the  failure  of  the  title  does  not  appear  ;  but, 
it  is  to  be  presumed,  from  their  residing  in  Vermont,  that 
eonsiderable  time  would  elapse.    The  court  can  direct  the  ^ 

oratora  to  release  to  defendant,  and  that  their  names  may  be 
used  in  prosecuting  Douseman.  When  a  contract  is  ob- 
tained by  fraud,  the  court  will  not  allow  technical  objectiotia 

Vol.  XV.   s.  &.  vol.  i.        35 
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AooiBoiCy    or  lapse  of  time  to  screen  the  party  guilty  of  the  fracrcf. 
^iiMsf'     When  the  money  was  paid,  it  was  necessary  to  do  so,  to 


BUnchard  A  ^^^  ^  forfeiture,  and  it  could  not  then  be  known  but  Douse- 

Peak«      man  might  procure  a  title.     If  there  was  some  delay,  after 

81^.      orators  came  to  a  knowledge  of  the  .total  failure  of  title, 

their  rights  should  not  be  affected  by  it,  as  the  situation  of 

the  parties  was,  in  the  mean  time,  changed.     Haddock  ▼» 

tViUiams,  10  Ves.  570 ;  Boyer,  Ex.  v.  Grantly,  3  Pet.  2ia 

E.  D,  Barber,  for  defendant. 

I.  The  orators  are  precluded  from  the  relief  sought,  by 
their  own  acts.  They  proceeded,  after  discovering  the 
allied  fraud,  with  the  contract — ^made  payments  to  George 
D.  Douseman-— discharged  the  bond  between  him  and  de- 
fendant— took  a  deed  from  T.  C.  Douseman,  and,  by  a 
variety  of  acts,  treated  the  contract  as  their  own,  and  put  il 
out  of  their  power  to  place  the  defendant  in  the  same  situa- 
tion he  was  in  wheiTthe  bargain  was  made  between  him  and 
orators.  They  have  never  made  any  offer  to  rescind,  and 
the  contract  still  remains  open.  It  is  a  general  rule  of  law, 
that  a  party  is  not  entitled  to  rescind  a  contract,  unless  the 
other  party  can  be  placed  in'statu  quo.    Chit.  Con.  573. 

Equity  follows  the  law,«and  at  law  a  party  cannot  recover 
back  the  price  of  a  chattel,  while  the  contract  is  left  open 
and  is  treated  by  him  as  a  subsisting  contract,  and,  especially, 
while  he  retains  and  uses  the  chattels  purchased.  Chit. 
Con.  573;  Powers  v.  Barrett,  1  Term  R.  133 ;  Taylor  ▼. 
Hare,  1  New  R.  260 ;  Shqtard  v.  Temple,  3  N.  H.  R.  455 ; 
Ferguson  v.  Carrington,  9  B.  &  C.  59 ;  Hunt  v.  Silk,  5 
East,  440;  Curtis  v.  Hannay,  3  Esp.  80;  Fleming  v. 
Simpson,  1  Camp.  40,  note;  Stark.  Ev.  1646  ;  7  East.  571 ; 
2  Camp.  530;  do.  416;  1  Stark.  R.  140-477;  Archery. 
Barrington,  3  Stark.  R.  175 ;  SpeUer  v.  Westlake,  2  Barn. 
&  AdoLl55  ;  Greenleafv,  Cook,  2  Wheaton,  13  ;  Conner 
V.  Henderson,  15  Mass.  R.  319. 

,  In  Lawrence  v.  Dale  et  al.,  3  Johns.  Ch.  R.  23,  Chan- 
cellor Kent  lays  down  the  rule  as  follows : — "  When  a  party 
'  intends  to  abandon  or  rescind  a  contract,  on  the  ground  of 
<  a  violation  of  it  by  the  other,  he  must  do  so  promptly  and 
'  decidedly,  on  the  first  information  of  such  breach.  If  he 
'  negotiates  with  the  party  after  knowledge,  and  prompts  hin> 
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*  to  proceed  in  the  work,  it  is  a  waiver  of  his  right  to  rescind  Aooisom, 
'the  contract."  Affirmed  in  Error,  17  Johns.  437,  in  '^tSfsT^' 
McNwioM  et  al.  v.  Livingston  ei  al.  I  Am.  Ch.  Dig,  157  ;  Bi^„chard  A 

do.  159.  Peake 

If  a  party  be  induced  to  purchase  a  chattel  by  fraudulent  g^^ 
representations  of  the  seller,  and,  after  discovering  the  fraud, 
continues  to  deal  with  it  as  his  own,  he  cannot  recover  back 
the  money  paid  for  it.  CcimpheU  v.  Fleming,  28  C.  L.  29 ; 
Archer  v.  Bamfard,  3  Stark,  R.  175 ;  Kinibdll  v.  Cunning- 
ham, 4  Mass.  R.  502 ;  Bartm  v.  Stewart,  3  Wendell,  236; 
1  Am.  Ch.  Dig.  159.  And  a  discovery  of  a  new  ingredient 
in  the  fraud  will  not  revive  the  right  to  rescind.  28  C.  L. 
above  cited  ;  Brimley  v.  Tibhetta,  7  Green,  70 ;  Chit.  Con. 
573,  note  1.  And  if,  having  a  right  to  rescind,  he  does  any 
act  to  affirm  the  contract,  he  cannot  afterwards  rescind  it. 
4  Mass.  502. 

By  commencing  a  suit  against  T.  C.  Douseman,  the  orators 
affirmed  the  contract.  When  a  contract  has  been  procured 
by  fraud,  and  the  party  seeks  to  rescind  it  in  equity,  the  rule 
kid  down  by  Mr.  Jeremy,  p.  484,  is : — <<  This  court  will  not, 

*  even  when  some  consideration  is  given,  which  cannot  be 
<  restored,  rescind  a  contract,  unless  it  is  able  to  replace  the 
^  parties  in  the  situation  in  which  they  would  have  been  if 
Mbe  same  had  not  been  entered  into."  1  Hen.  C.  Dig. 
143,  156,  157,  15& 

XL  The  party  who  seeks  a  remedy  by  rescinding  a  con- 
tract, for  some  supposed  wrong,  roust  be  guilty  of  no  default 
himself.  Chit.  Con.  573.  And  the  hardship  cTf  which  he 
complains,  must  not  be  the  consequence  of  his  own  folly  or 
misconduct.    McDonald  v.  Neilson,  2  Con.  R.  139, 

Equity  does  not  favor  him  who  has  been  guilty  of  laches 
himself.  If  he  who  seeks  relief  and  damages  has  been 
guilty  of  an  act  or  neglect,  by  which  the  opposite  party  has 
been  deprived  of  any  right  or  advantage  he  would  otherwise 
have  had,  he  has  forfeited  all  right  to  assistance.  The  ora- 
tors have  been  guilty  in  this  respect.  1 .  Because  they  did 
not  repudiate  the  contract  upon  the  discovery  of  the  fraud. 
2.  Because  they  took  a  deed  from  T.  C.  Douseman,  which 
they  were  under  no  obligation  to  take  by  the  contract  be- 
tween 6.  D.  Douseman  and  defendant.  3.  Because  they 
did  not  refuse  to  take  such  deed  and  pursue  G.  D.  Douse- 
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Addisov,    man  upon  the  contrtct,  if  he  refuaed  to  give  his  own  deed. 
^sSSy^    4.  Becaase  they  did  not  promptly  and  effectually  puraue  T. 


Blmnehard  &  ^*  Douseman  on  the  covenants  of  his  deed.    It  does  not 
Peake      appear  but  that  both  the  Dousemans  are  responsible. 


BtOM. 


The  opinion  of  the  court  was  delivered  by 

Hebard,  J. — ^The  orators  seek  to  recover  back  a  sum  of 
money,  paid  to  defendant,  and  also  to  have  him  enjoined 
from  prosecuting  a  suit  for  the  recovery  of  a  further  sum,  and 
that  he  shall  be  decreed  to  give  up  certain  securities  which 
he  holds  against  the  orators.  The  ground  upon  which  this 
is  sought,  is  that  of  alleged  fraud  in  obtaining  the  money  and 
securities  in  question. 

It  appears  that  that  the  defendant,  having  obtained  a  writ- 
ten obligation  from  George  D.  Douseman,  to  convey  to  him 
certain  land,  upon  payment,  to  be  subsequently  made,  of  cer- 
tain sums  of  money,  sold  and  assigned  his  interest  therein,  to 
the  orators,  upon  the  payment,  by  them,  of  the  money,  and 
execution  of  the  securities  in  question,  among  which  securi* 
ties  was  a  bond  by  which  they  obligated  themselves  to  com- 
plete the  payments  to  Douseman,  necessary  to  perfect  his 
obligation  to  convey. 

In  the  assignment  of  the  contract  from  the  defendant  to  the 
orators,  there  is  nothing  said  about  any  title  in  Douseman^ 
and  no  covenant  or  agreement  in  relation  to  the  title  to  the 
land  in  any  way.  The  orators  paid  the  several  instalments 
to  Douseman,  as  they  became  due,  except  the  last,  which 
they  paid  six  months  in  advance.  At  this  time  the  orators 
had  ascertained  that  George  D.  Douseman  had  no  title  to  the 
land,  but  that  the  title  was  in  one  Talbot  C.  Douseman,  as 
they  supposed,  and  this  subject  to  a  heavy  mortgage. 

The  question  here  arises,  what  ought  the  orators  to  have 
done  ?  Should  they  have  proceeded  to  pay  up  what  was 
behind,  after  learning  that  George  D.  Douseman  had  no  title  ? 
It  is  said,  that  unless  they  did,  they  would  have  had  no  claim 
upon  him  for  what  was  paid,  as  there  was  a  stipubtion  in  the 
contract,  "that  if  said  payments  should  not  be  made  by  (he 
time  specified,  in  said  contract,  said  Stone  should  forfeit  all 
right,  legal  or  equitable,  to  a  conveyance  of  said  premises.^' 
But,  in  that  case,  it  was  not  neoessary  to  make  the  last  pay- 
ment before  the  time.     After  they  had  learned  these  facts, 
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ought  they  not  to  have  notified  the  defendant,  and  given  him  Addisoit, 
the  offer  of  directing  what  should  be  done,  in  case  they  in-  ^i^!^' 
tended  to  have  recourse  to  him  ? — for  it  is  a  maxim  in  chan-  £i^„gi,„j  ^ 
eery,  that  '^  he  that  seeks  equity  should  do  equity."  These  Peake 
are  all  questions  worthy  of  consideration,  when  looking  after  stone. 
the  equitable  relations  of  the  parties.  But  the  orators,  it 
may  be,  in  the  spirit  of  speculation  so  prevalent  at  that  time, 
were  not  admonished  to  hesitate  by  the  discovery  of  defec- 
tive title,  but  consented  to  take  a  deed  from  Talbot  C. 
Douseman,  and  gave  up  their  contract  and  covenant  for  a 
good  title,  from  George  D.  Douseman.  Having  done  this, 
they  had  taken  an  entirely  new  security — such  as  the  defen- 
dant had  never  relied  upon,  and  such  as  would,  under  no 
circumstances,  be  available  to  him.  In  doing  this,  the  ora- 
tors took  a  step  which  they  cannot  retrace.  When  they 
found  the  title  to  be  defective,  and  before  giving  up  the  con- 
tract, if  they  had  chosen  to  have  rescinded  their  contract  with 
defendant,  they  could  have  placed  him  in  statu  quo.  They 
could  have  put  back  into  his  hands,  the  covenants  of  George 
D.  Douseman,  which  would  have  been  good  security  for  the 
defendant, — or  they  might  have  insisted  upon  a  satisfactory 
deed  from  Douseman,  and,  in  case  he  did  not  furnish  it,  ^ 
with  that  paper  they  could  have  called  upon  him  for  their 
recompense.  But  when  they  bargained  away  the  covenants 
and  agreements  of  George  D.  Douseman,  for  those  of  Talbot 
C.  Douseman,  it  became  a  matter  of  their  own,  and  they  have 
induced  a  state  of  things  in  which  the  defendant  did  not  par- 
ticipate, and  for  which,  if  he  is  made  accountable,  he  is  left 
without  a  remedy.  The  transaction  between  the  orators  and 
defendant,  must  be  regarded  as  a  negotiation  for  the  con- 
tract. It  was  not  a  purchase  of  the  land,  for  the  defendant 
had  no  title  to  it,  and  did  not  pretend  to  have  any,  but  merely 
held  the  obligation  of  Douseman  to  give  him  a  title. 

This  view  of  the  case  enables  us  to  pass  over  many  of  the 
points  raised  in  it,  for,  this  point  being  settled,  it  is  of  little 
importance  how  is  the  law,  or  how  are  the  facts  in  other  re- 
spects. For,  even  if  in  point  of  fact,  the  defendant  made 
false  representations  in  relation  to  Douseman's  title  to  the 
land,  that  would  not  justify  the  orators,  after  having  discov- 
ered the  defect  in  the  title,  still  to  go  on  and  experiment 
upon  the  title,  and  if  they,  in  the  chapter  of  accidenU  and 
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^anu^^*    chances,  could  make  something,  to  keep  it,  and  if  not,  after 
1843.        having  thrown  away  all  security  for  themselves  or  the  defen- 
Blancbard  A  dant,  then  to  come  back  upon  him  for  relief. 

Peake  ^pj^g^  ^(^^  defendant  made  some  representations  about  the 

Stone.  title  of  Douseman,  that  were  not  true,  is  very  probable — but 
that  he  knew  them  to  be  false,  we  have  no  very  conclusive 
evidence. 

The  decree  of  the  chancellor  is  affirmed. 
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RUTLAND    COUNTY- 
FEBRUARY  Term,  1843. 


Present  Hon.  CHARLES  K.  WILLIAMS,  Chief  Justice. 
"      STEPHEN  ROYCE,         ) 
"      MILO  L.  BENNETT,       }Assislant  Justices, 
•*      WILLIAM  HEBARD,      ) 


State  of  Vermont  v.  Isaac  A.  Lathrop. 

In  an  indictment  for  obtaining  gooda  and  chattels  by  false  pretences,  it  is 
necessary  to  allege  that  they  were  the  property  of  some  person,  as  in  a  case 
of  larceny,  or  an  excuse  mast  be  stated  for  not  making  the  averment. 

This  was  an  indictment  under  the  statute  for  obtaining 
goods  by  false  pretences,  with  intent  to  defraud,  &c. 

There  was  a  demurrer  to  the  indictment,  which  was  over- 
ruled. This  was  followed  by  a  plea  of  not  guilty,  a  trial  by 
jury  and  a  verdict  of  guilty.  To  a  decision  of  the  court 
upon  a  question  of  variance,  and  the  charge  to  the  jury,  and 
also  to  the  decision  overruling  the  demurrer,  the  respondent 
excepted. 

As  the  case  was  finally  decided  upon  a  single  point  in  the 
demurrer,  no  further  notice  is  here  taken  of  the  excep- 
tions, or  of  the  arguments  of  counsel,  than  as  they  relate  to 
that  point. 

The  indictment  charged  that  ihe  respondent,  '^  contriving 

*  and  intending,  unlawfully,  fraudulently  and  deceitfully,  to 
^  cheat  and  defraud  Roger  Blake  and  German  Hammond, 
'  doing  business  as  copartners,  by  and  under  the  name,  style 

*  and  firm  of  Blake  &  Hammond,  of  their  goods  and  mer- 

*  chandise,  on  the  25th  day  of  January,  1841,  with  force  and 
'  arms,  at  Brandon,  in  the  county  of  Rutland  aforesaid,  did 
'  falsely,  unlawfully,  knowingly  fand  designedly,  fradulently 

*  and  wickedly  pretend  to  the  said  Blake  &  Hammond,"  &c. 
[Here  followed  a  specification  of  the  representations  and  a 
negation  of  their  truth.]     ''And  that  the  said  Isaac  A.  Lath- 
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RUTLAIVD, 

Februariff 
1843. 

State 
Lathrop. 


'  rop,  by  the  said  false  pretences  aforesaid,  did  then  and  therd 

*  unlawfully,  knowingly,  and  designedly,  obtain  from  the  said 
'  Blake  &  Hammond  divers  goods  and  merchandise,  that  is 
'  to  say,  twenty-five  stoves,  of  great  price  and  value,  to  wit : 
'  of  the  price  and  value  of  $&50 ;  four  cauldrons,  of  the  value 

*  of  $40,  and  three  nests  of  merlin  kettles,  of  the  value  of 
'  $16,  with  intent,  then  and  there,  to  cheat  and  defraud  the 

<  said  Blake  &  Hammond  of  the  same,  to  the  great  damage 

<  of  the  said  Blake  &  Hammond,  contrary  to  the  form,  force 
^  and  effect  of  the  statute,"  &c. 

The  following  were  the  assigned  causes  of  the  demurrer, 
to  wit :  '^  That  it  is  not  set  forth  in  said  indictment  who  was 
'  the  owner  of  said  property  in  said  indictment  alleged  to 

<  have  been  obtained  by  said  Lathrop ;  nor  is  it  alleged  in  all 
'  the  material  parts  of  the  indictment  that  the  acts  complained 

<  of  were  done  with  a  view  to  cheat  and  defraud  any  person 

*  or  persons." 

It  appeared  on  the  trial,  that  prior  to  the  delivery  of  the 
goods  to  the  respondent,  Blake  d^  Hammond  had  assigned 
all  their  property  to  trustees  for  the  benefit  of  their  creditors, 
and  were  doing  business  in  the  name  of  the  trustees,  for  the 
creditors,  and  ultimately  for  their  own  benefit. 


C.  Linaley,  for  respondent. 

It  is  not  stated  who  was  the  owner  of  the  property.  It 
might  be  suspected,  from  the  indictment,  that  Blake  & 
Hammond  were  the  owners  ;  but  this  turns  out  to  be  a  mis- 
take, for  they  could  have  no  interest  in  it,  unless  there  was 
an  amount  of  property  in  the  hands  of  the  trustees  beyond 
the  claims  of  creditors,  of  which  there  is  no  proof. 

It  most  be  conceded  that,. in  prosecutions  for  larceny,  the 
ownership  of  the  property  must  be  distinctly  stated  ;  and  it 
is  difficult  to  see  why  there  is  not  the  same  necessity  in  the 
present  case.  It  is  a  part  of  the  description  of  the  offence, 
for  the  same  words  might  be  used  to  several  persons  for  ob- 
taining different  parcels  of  property,  and  if  the  respondent 
were  indicted  for  obtaining  the  same  goods  of  the  trustees,  as 
their  own  property,  it  would  seem  that  the  present  indict- 
ment would  constitute  no  bar,  unless  patched  up  by  parol 
testimony.  Archbold's  P.  C.  123, 497-8 ;  Regina  v.  Nariafiy 
8  Car.  A.  Payjie,  350. 
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fV.  C.  KUtridge,  state's  attorney,  for  prosecotioo. 

The  iDdictinent  is  framed  upon  the  15th  section  of  chap- 
ter 95  of  the  Revised  Statutes,  which  is  nearly  a  transcript" 
of  7  alid  8  Geo.  IV,  chap.  29,  sec.  53.     See  Roscoe  C.  Ev. 
416  ;  Arch!  C.  P.  276. 

The  indictment  sets  forth  with  sufficient  certainty,  that 
Bhke  &  Hammond  were  the  owners  of  the  goods  so  obtain* 
ed.  It  is  unnecessary  to  state  directly,  as  in  larceny,  that 
the  goods  were  the  property  of  the  person  defrauded.  The 
language  of  the  6th  section  of  the  95th  chapter  of  Revised 
Statutes,  relative  to  larceny,  is,  in  this  particular,  materially 
different  from  that  of  the  section  on  which  the  indictment  in 
this  case  is  founded.  See  also  King  v.  Airy^  2  East,  30  ; 
Taung  V.  Jtex,  in  error,  3  Term  R.  99.  See  precedents 
in  Chitty's  C.  L.  1001-16-18 ;  4  Went.  Plead.  78 ;  and 
Arch.  C.  P.  279. 

Although  Blake  &  Hammond  had  assigned  their  property 
for  the  tienefit  of  their  creditors,  the  entire  interest  was  in 
them,  as  it  went  to  extinguish  their  liabilities.  They  were  in 
actual  possession,  and  were  the  persons  actually  defrauded 
as  alleged.  The  case  does  not  show  how  they  became  pos- 
sessed of  the  property  after  a  bona  fide  assignment ;  and  it 
is  to  be  presumed  that  they  were  always  in  possession  by  the 
consent  of  assignees  and  creditors,  so  that  they  were,  in  law, 
the  owners ;  and  any  or  all  of  their  property  was  liable  to  be 
seized  by  any  creditor  who  was  not  a  party  to  the  asngn^ 
ment.    Arch.  C.  P.  300 ;  Rex  v.  Ball,  1  Mood.  C.  C.  30. 


ROTLARD, 

1843. 
Bute 

V. 

Lathrop. 


The  opinion  of  the  court  was  delivered  by  ' 

Williams,  Ch.  J.  —  As  one  of  the  grounds  of  the  deimur* 
rer  is  fatal  to  this  indictment,  the  court  do  not  deem  it  neces- 
sary to  go  into  the  other  parts  of  the  case. 

The  indictment  is  for  obtaining  certain  goods  and  chattels 
of  Blake  &  Hammond  by  false  pretences.  In  an  indictment 
for  larceny  it  must  be  distinctly  and  positively  alleged  that 
the  goods  and  chattels  stolen  were  the  property  of  some  per-> 
son  named,  or  else  some  excuse  must  be  stated  for  not 
naming  the  person  who  owned  the  property,  as  that  it  be-* 
longs  to  some  person  to  the  jurors  unknown,  d^c.  Archbold, 
C.  P.,  in  treating  of  the  proof  under  an  indictment  for  ob^ 
taimng  goods,  &c.,  says  that  the  prosecutor  must  prove  the 

Vol.  zv.  s,  a.  vol.  i.        36 
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ftvTLAv»v  goods  as  stated  in  the  indictment,  for  the  rule  in  this  respect, 
iSS!^*  is  the  same  as  in  larceny.  In  King  ▼.  DouglaaSf  1  Camp. 
"^^Zn  21 2i  it  was  said  to  be  a  fatal  tariance  if,  on  an  indictment 
9.  for  obtaining  money  under  fabe  pretences,  it  appeared  in  evi- 
Lfttbrop.  dence  that  the  money  did  not  belong  to  the  person  stated  in 
the  indictment,  but  to  his  servant ;  and  the  rule,  in  this  par- 
ticular was  recognized  to  be  the  same  as  in  an  indictment  for 
larceny.  A  more  direct  authority  is  found  in  the  case  of 
Begina  ▼.  Norton,  8  Car*  &  Payne,  350,  in  which,  on  an 
indictment  under  the  statute  7  and  8  Geo.  IV,  c.  29, 
similar  to  the  statute  under  which  this  indictment  was  found, 
it  wsfc  held  that  the  indictment  was  not  good  unless,  in  addi- 
tion to  the  false  pretences,  it  contains  the  requisites  of  a 
count  for  larceny  ',  and  if  it  do  not  allege  the  money,  &c. 
obtained  to  be  the  property  of  any  person,  it  will  not  be 
suffident,  inasmuch  as  it  could  not,  in  that  state,  be  pleaded 
in  bar  to  a  subsequent  indictment  for  larceny.  The  prece- 
dents to  which  we  hate  been  referred,  particularly  those  for 
obtaining  money,  &e.  by  false  tokens  or  pretences,  either 
contain  the  all^jation  directly  <<  of  the  moneys,  &c.  of  the 
*  said  A.  B.,"  or  that  which  is  equivalent  to  a  direct  allega- 
tion of  property.  In  this  indictment,  although  it  is  suffi- 
ciently allei^  that  the  intent  was  to  obtain  the  goods  and 
chattels  of  Blake  &  Hammond,  and  to  defraud  them  of  the 
same,  it  is  not  averred  that  the  stoves,  d^c.  were  the  property 
of  Blake  &  Hammond.  The  indictment  is  defective  in  this 
particular,  and  should  have  been  so  adjudged  by  the  county 
court,  when  the  demurrer  was  decided.  The  judgment  of 
the  county  court  is  reversed  and  judgment  rendered  that 
the  iadictanent  is  insufficient. 


OP  THE  STATE  OP  VERMONT-  ^^3 

State  or  Vshmont  v.  The  Town  or  SBRCWsiiv&r*  ^^vSUP^ 


Parol  testimonj  maj  be  admitted  to  prove  the  division  of  a  turnpike  road 
into  sections  bj  the  turnpike  inspectors,  for  the  purpose  of  sale,  under      ^  **     f 
the  act  of  November  1, 1838,  entitled  •<  an  act  to  fa/cililate  the  renderiiif  fiMuvmlNiiy, 
of  turnpike  roads  free  roads." 

fividenee  of  the  motives  with  which  a  sale  and  transfer  of  a  section  of  a 
turnpike  road,  under  that  statate,  were  made,  is  not  admissible. 

The  appointment  of  an  agent  by  a  turnpike  company  to  procure  a  A\t> 
sioB  of  their  road  into  sections,  and  directing  him  to  dispose  lof,  and 
convey  the  same— a  written  applio«tion  of  the  afetti  Ce  the  tvfiipike 
inspectors  to  divide  the  road — a  division  of  the  road  by  the  inspeclort'- 
a  conveyance  of  a  section  of  it  by  the  agent  to  persons  styled  **  a  com- 
pany of  individuals,*'  and  notice  of  the  sale  by  the  agent  to  the  select- 
men of  a  town  through  which  the  section  runs,  are  sufficient  to  estalH 
Itsh  that  such  section  has  become  a  publie  road,  so  as  to  impose  npon  th« 
town  an  obligation  to  keep  the  same  in  repair. 

It  is  not  necessary  that  there  should  be  ade6nite  contract  of  partnership  te 
constitate  **  a  company  of  persons,"  competent  to  take  a  conveyance 
under  said  act. 

This  was  an  indictmeDt  for  not  repairing  a  road.  The 
rood  in  question  was  a  part  of  the  Green  Mountain  Turnpike. 
Plea  not  guilty,  and  trial  bj  jury. 

On  the  trial  in  the  county  court,  the  attorney  for  the  stale 
introduced  the  records  of  the  Green  Mountain  Turnpike 
Company,  showing  the  appointment  of  Alexander  S.  Camp- 
bell, as  agent  of  said  company,  and  giving  him  authority  to 
procure  a  division  of  said  turnpike  road  into  sections,  and 
to  dispose  of  the  same,  agreeably  to  a  law  of  the  1st  No* 
vember,  1838,  entitled  <'  an  act  to  facilitate  the  rendering  of 
turnpike  roads  free  roads."  The  said  attorney  also  introduced 
a  letter  of  said  agent  to  the  turnpike  inspectors  for  the 
county  of  Rutland,  requesting  them  to  make  a  division  of  said 
turnpike  into  sections  agreeably  to  the  provisions  of  the 
said  act 

The  attorney  for  the  state  then  introduced  one  of  the  said 
turnpike  inspectors  to  prove  that  said  turnpike  had  been 
divided  into  sections  by  said  inspectors.  The  testimony  was 
objected  to  by  the  defendant,  but  was  admitted  by  the  coort 
It  was  proved  by  said  inspector,  that  all  that  part  of  the 
Green  Mountain  Turnpike  lying  in  Rutland  county,  was  ap- 
portioned to  one  gate,  without  reference  to  the  length  of  the 
said  turnpike  in  Windsor  county — into  which  it  extended — 
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RrrcASD,    or  the  number  of  gates  on  the  part  of  it  in  that  county,  and 
^^isSs!^*    that  the  said  diTision  and  apportionment  was  made  in  Feb- 
~^       ruary,  1839. 

9.  The  said  attorney  then  introduced  a  deed  from  said  Alex. 

ShrawsbiirT.  ^'  Campbell,  as  agent  as  aforesaid,  to  Thomas  Gould/8am- 

uel  L.  Billings  and  Harvey  Wood,  of  all  that  part  of  said 

turnpike  lying  in  Rutland  county,  for  the   purposes,  and 

agreeably  to  the  provisions,  of  said  act. 

The  attorney  then  introduced  a  notice  which  had  been 
^  left  with  the  selectmen  of  Mount  HoUey,  signed  by  the  said 

Gould,  Billings  and  Wood,  to  the  effect  that  they  had 
become  proprietors  of  the  portion  of  said  road  in  the  county 
of  Rutland,  and  that  they  had  no  intention  of  making  any 
use  of  said  road,  or  taking  any  toll  at  the  gate  on  the  same,  and 
that  they  relinquished  all  right  and  title  to  toll  at  said  gate. 
It  was  admitted  that  the  gate  had  been  open  from  and  after 
said  conveyance. 

The  attorney  then — having  proved  its  destruction — gave 
parol  evidence  of  the  contents  of  a  letter  of  the  said  Camp- 
bell, to  the  selectmen  of  Shrewsbury,  notifying  them  that 
the  Turnpike  Company  had  sold  the  section  of  their  road 
lying  in  Rutland  county. 

The  attorney  also  gave  in  evidence  a  copy  of  the  record 
of  a  warning  of  a  meeting  of  the  town  of  Shrewsbury,  for 
the  purpose,  among  others,  of  determining  what  method  the 
town  would  take  in  regard  to  repairing  the  Green  Mountain 
Turnpike,  and  of  the  proceedings  of  the  meeting,  among 
which  there  was  a  vote  that  the  town  would  not  accept  said 
turnpike. 

No  evidence  other  than  the  foregoing  was  introduced  to 
show  notice  to  the  selectmen  of  Shrewsbury  of  the  transfer  of 
the  turnpike. 

It  was  admitted  that  the  said  grantees  of  the  turnpike 
company  had  no  written  articles  of  partnership. 

The  defendant  offered  evidence  tending  to  show  a  fraudu- 
lent intent  on  the  part  of  the  said  turnpike  company,  and 
the  said  purchasers,  in  making  and  accepting  said  transfer ; 
which  was  objected  to  by  the  attorney  for  the  state,  and 
rejected  by  the  court 

Upon  this  evidence^^the  court  decided,  and  charged  the 
jury,  that  the  said  turnpike  had  become  a  public  road,  and 
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that  the  town  of  Shrewsbury  was  bound  lo  keep  the  same  ia    Rutlavd, 
repair.  ie43/' 


The  jury  returned  a  ferdict  of  guilty,  and  the  defendant       ^^^ 
excepted.  v. 


E.  F.  Hodge$  Sf  R  K  Brigg$,  for  defendant. 

L  Does  the  bill  of  exceptions  set  forth  such  proceedings 
on  the  part  of  the  corporation  as  to  diTest  it  of  the  liabilities 
accruing  under  the  charter,  and  throw  its  responsibilities 
upon  the  town  ? 

1.  The  division  by  the  inspectors  should  have  been  in 
writing.  It  was  not  competent  to  prove  it  by  parol.  The 
R.  S.  146,  provides  that  all  orders  and  decisions  of  the 
inspectors  shall  be  in  writing,  and  filed  in  the  clerk's  office. 
The  same  rule  should  be  applied  in  the  proceedings  under 
the  act  of  1838.     State  v.  Day,  3  Vt.  R.  138. 

2.  The  inspectors,  in  dividing  the  road,  did  not  proceed 
agreeably  to  the  statute  ;  and  the  sale,  under  their  division, 
is  Yoid.  A  legal  division,  under  the  statute,  is  a  conditioo 
precedent,  attached  to  the  right  to  claim  the  benefit  of  the 
act  of  1833.  The  statute  cannot  be  enlarged  by  construc- 
tion for  the  benefit  of  the  corporation.  4  Mass.  R.  195  ;  2 
do.  146  ;  8  Vt.  R.  401. 

3.  The  corporation  should  have  given  notice  to  the  town 
that  this  was  a  free  road.  Dwallis  on  Stat.  662-664-685 ; 
Protedor  v.  Aahfidd,  Hard.  62 ;  19  C.  L.  R.  42 ;  5  Bur. 
R.  2661  ;  3  Vt.  R.  590 ;  6  Bac.  Ab.  387.  The  notice  to 
Mt.  HoUey  was  of  no  efiect  as  to  Shrewsbury. 

4.  The  testimony  furnishes  no  proof  of  notice.  The 
warning  of  the  town  meeting  was  only  the  act  of  the  select* 
men.  The  vote  was  an  express  denial  of  liability.  At  all 
events,  if  notice  were  necessary,  the  court  should  have  left  it 
to  the  jury  to  say  whether  notice  was  proved.  7.  Vt.  R.  125 ; 
3  do.  326,  461 ;  10.  do.  458 ;  Phil.  Ev.  75. 

II.  The  evidence  detailed  in  the  bill  of  exceptions,  and 
upon  which  the  court  decided,  and  charged  the  jury,  that  the 
turnpike  had  become  a  public  road,  and  that  the  defendant 
was  bound  to  repair  it,  was  insufficient. 

1.  The  purchase  of  the  road  by  individuals,  under  the  act 
of  1888,  could  not  make  the  town  liable  to  keep  it  in  repair, 
and  would  not  authorize  it  to  expend  the  highway  taxes 
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upon  ity  because  the  pttrchasere  bad  the  right,  by  the  3d 
section  of  the  act,  to  keep  up  the  gate  and  take  toll.  The 
deed  to  the  grantees,  in  this  case,  was,  by  its  terms,  given  to 
make  the  road  a  free  road  at  the  end  of  five  years  now  unez* 
pired. 

2.  The  obligation  of  towns  to  keep  in  repair  highways, 
refers  to  highways  laid  according  to  law,  by  the  selectmen,  or 
by  the  county  or  supreme  court,  and  perhaps  by  prescription. 
In  Cammamoealih  v.  JVestan,  1  Pick.  186,  it  was  held  that, 
when  a  county  road  was  discontinued,  being  superceded  by 
a  turnpike  road  passing  over,  or  near  it,  and  the  turnpike 
corporation  was,  afterwards,  relieved  from  their  obligation  to 
repair  the  rocul,  the  town  through  which  it  passed  was  not 
bound  to  keep  it  in  repair.  CommonweaUh  v.  Charlestowfty 
1  Pick.  188;  do.  v.  Worcester  T.  Co.,  3.  Pick.  330;  Go^ 
ehen  tf  Sharon  T.  Co.  v.  Sears,  7  Conn.  86. 

3.  The  language  of  the  act  of  1838  does  not  expressly  fas- 
ten liability  upon  the  towns,  which  it  should  do,  in  order  to 
sustain  the  verdict ;  and  a  remedy  by  indictment  for  neglect 
should  also  be  given  by  it.  6  Bac.  Ab.  391 :  2  Johns.  R. 
379 ;  1  Mass.  R.  167. 

4.  A  penalty  will  not  arise  by  implication.  The  general 
statute  on  the  subject  of  highways,  provides  that  certain  pro- 
ceedings shall  be  had,  previous  to  laying  out  and  opening 
roads.  The  words  of  the  act  of  1838  do  not  carry  with  them, 
save  by  a  very  liberal  and  almost  fanciful  implication,  the 
liability  which  exists  in  other  cases,  and  which  is  founded  on 
previous  proceedings  of  a  formal  character,  and  made  noto- 
rious by  public  records.  The  declaration  in  the  Statute  that 
"the  road  or  section  of  road,  so  purchased,  shall  become  a 
town  or  county  road,  as  the  case  may  be,"  cannot  bring  the 
road  within  the  penal  clause  of  the  statute  on  which  this 
indictment  is  founded.  Slade'a  Ed.  Stat.  432  ^13,  436 
^4,  439  ^5 ;  2  Johns.  R.  379 ;  4  U.  S.  Cond.  R.  64,  596, 
283 ;  6  Bac  Ab.  391-2 ;  20  C.  L.  R.  340 ;  I  U.  S.  Cond. 
R.  425 ;  2  Brod.  &  Bing.  30  ;  1  Caine's  R.  260 ;  4  Mass.  R. 
145  ;  Dwallis  on  Stat.  76-7 ;  3  Bing.  R.  580 ;  1.  Pick.  R. 
136 ;  1  Black.  Com.  91 ;  2  Johns.  R.  263 ;  3.  Vt.  R.  590 ; 
I  Mass.  R.  167 ;  2  Barn.  &  Aid.  515  ;  4  do.  200. 

III.  If  the  legislature  intended,  by  the  act  of  1838,  to 


OP  THE  STATE  OP  VERMONT.  287 

rabjecl  the  towns  for  not  repairing  these  roads,  the  act  is    ^'T^!^^ 
unconstitutional  and  void.  1843. 


1.  An  easement  in  the  land  over  which  the  road  was  hid       gtaie 
was  granted  to  the  turnpike  company  for  a  particular  pur-     t  *'  ^f 
pose,  and  upon  certain  conditions.     When  these  purposes  are  Bhreirabarf. 
answered,  or  the  conditions  broken,  the  easement  reverts  to 
the  grantors.     Pamphlet  acts,  1799,  39  ;  11  Vt.  R.  369. 

3.  The  act  of  1838  declares  that,  when  certain  proceed- 
ings have  been  had,  this  easement  shall  cease  to  be  corporate 
property.  The  corporation,  by  complying  with  the  requisi- 
tions of  that  act,  have  become,  so  far  as  this  portion  of  the 
ro^d  is  concerned,  dissolved,  and  the  easement  has  become 
the  property  of  the  landholders.  12  Wend.  873  ;  3  Kent's 
Com.;  19  Johns.  R.  457-74-5. 

3.  The  question  then  arises— can  the  legislature,  by  a  sim- 
ple declaration,  take  this  private  property  for  public  uses  ? 
It  has  no  other  power  over  it  than  it  has  over  any  other 
lands,  and  can  take  it  only  by  paying  the  owners  a  compen- 
sation. Const,  sec.  2 ;  17  Mass.  R.  323  ;  4  Day's  R.  328; 
3  Dal.  R.  386 ;  8  Johns.  R.  388  ;  2  do.  263 ;  20  Com.  L. 
R.  340. 

IV.  The  court  erred  in  excluding  the  evidence  tending  to 
show  a  fraudulent  intent  in  the  conveyance. 

W.  C.  KtUridge,  state's  attorney,  for  prosecution. 

The  road  in  question  was  rendered  a  public  road,  agree- 
ably to  the  provisions  of  the  act  of  1838,  entitled  ^^an  act 
to  facilitate  the  rendering  of  turnpike  roads  free  roads." 
See  acts  of  1838,  page  15. 

1.  The  testimony  of  one  of  the  turnpike  inspectors  was 
properly  admitted,  to  prove  the  division  of  the  turnpike  into 
sections.  The  orders  and  acts  of  such  inspectors,  were  not 
required  to  be  recorded,  or  to  be  in  writing,  at  the  time  of 
the  division  in  this  case. 

2.  There  being  but  one  gate  upon  that  part  of  the  turn- 
pike lying  in  the  county  of  Rutland,  the  inspectors  were 
warranted  in  setting  off  into  one  section  all  that  part  of  the 
turnpike,  within  the  county,  in  accordance  with  the  Ist  and 
3d  sections  of  the  act  of  1838. 

3.  A  company  of  individuals  purchased  of  the  corpora- 
tion that  section,  agreeably  to  the  2d  section  of  said  act. 
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RvTLAVD,    And  the  act  does  not  require  or  imply  that  there  should  be 

^^3!^^*    written  articles  of  copartnership  between  such  indiYiduals,  to 

^1^      give  validity  or  effect  to  such  conveyance. 

9  4.  The  conveyance  of  the  road  in  question  having  been 

ShrewJbii%.  <luly  made  under,  and  agreeably  to,  the  provisions  of  the 

act  aforesaid,  the  road  so  purchased  thereupon  ceased  to  be 

corporate  property,  and  became  a  public  road,  and  thereupon, 

also,  the  obligation  of  the  town  of  Shrewsbury,  to  keep  that 

part  thereof,  situate  within  said  town,  in  repair,  commenced. 

5.  The  case  shows  sufficient  notice  to  the  town  of  the 
sale  of  the  road,  from  the  letter  of  notice  from  the  agent  of 
the  turnpike  company,  the  notice  to  Mount  Holly,  by  tjie 
purchasers  of  said  road,  the  notorious  fact  that  the  gate  was 
kept  open  from  and  after  the  6th  day  of  April  1839,  and  from 
the  fact  that  the  inhabitants  of  Shrewsbury  were  warned  to 
meet,  and  did  meet,  in  town  meeting,  April  27, 1839,  to  act, 
and  they  did  act,  upon  the  question  of  accepting  this  very 
road.     The  jury  found  the  notice  to  the  town  sufficient. 

6.  The  offer  to  prove  fraud  in  the  sale  of  the  road, 
was  properly  rejected  by  the  court.  The  sale  was  made 
agreeably  to  the  authority,  and  under  the  sanction  of  law, 
in  every  particular,  and  the  motive  of  it  was  immaterial  to 
the  issue. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J. — ^The  highway  in  question,  is  that  part  of  the 
Green  Mountain  Turnpike  Road,  within  the  county  of  Rut- 
land, which  passes  through  the  town  of  Shrewsbury.  The 
case  is  to  be  determined  upon  the  statute  of  November  I, 
A.  D.  1838,  entitled  <^  An  act  to  facilitate  the  making  of 
turnpike  roads  free  roads,"  and  the  proceedings  had  under 
it. 

Two  decisions  of  the  county  court,  in  the  progress  of  the 
trial,  were  excepted  to  by  the  defendants : — 1 .  In  permitting 
the  turnpike  inspector  to  testify  to  tlie  division  of  the  road 
into  sections;  and  2.  In  excluding  testimony  to  show  a 
fraudulent  purpose  in  the  corporation,  and  these  to  whom 
this  section  of  the  road  was  sold,  to  cast  the  burden  of  the 
road  upon  the  town. 

It  is  sufficient  to  remark  in  reference  to  the  first  exception, 
that,  as  no  question  wm  nrade  at  the  trial,  as  to  the  due  ap« 
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pointment  of  the  inspectors,  no  objection  can  now  be  sas-    Rutlavd, 
tained  for  want  of  proof    upon  that   point ;   and  as  the      '1843'^^* 
statute,  at  the  time  of  dividing  the  turnpike  road,  had  not       ^^ 
required  the  doings  of  inspectors  to  be  recorded,  or  even  to     rp  *''    > 
be  entered  down  in  writing,  there  could  be  no  error  in  ad-  1 
mitting  the  parol  testimony. 

The  other  exception  proceeds  upon  a  ground  which  is 
inadmissible.  If  the  proceedings  did  not  conform  to  the 
requirements  of  the  statute,  they  were  invalid  for  that  rea- 
son ;  but  if  in  conformity  with  the  law,  they  are  not  to 
be  adjudged  void  on  account  of  the  motives  which  may  have 
actuated  the  parties  concerned.  The  evidence  offered  to 
show  those  motives,  was,  therefore,  correctly  excluded. 

The  only  remaining  exception  was  to  the  charge  of  the 
judge, — ^'  that  the  turnpike  had  become  a  public  road,  and 
the  town  of  Shrewsbury  was  bound  to  repair  the  same." 
The  sufficiency  of  the  evidence  to  establish  every  necessary 
fact  was  assumed  by  the  court ;  and  in  order  to  determine 
the  correctness  of  the  charge,  it  becomes  necessary  to  no- 
tice the  evidence,  as  it  applies  to  the  provisions  of  the  stat- 
ute. It  appears  that  the  records  of  the  corporation  were  in 
evidence,  showing  the  appointment  of  their  annual  officers  in 
January,  A.  D.  1839,  and  a  vote  then  passed,  directing  the 
agent  to  procure  a  division  of  the  road  into  sections,  in  pursue 
anceof  the  act  of  A.  D.  1838,  and  directing  said  agent  to  dis- 
pose of  and  convey  *^  so  much  of  said  road,  or  the  whole,  as  he 
shall  think  for  the  interest  of  the  corporation  and  the  public" 
Next  followed  a  written  application  of  the  agent  to  the  turn- 
pike inspectors  for  the  county  of  Rutland,  requesting  them 
to  divide  the  road  into  sections.  The  division  was  then 
proved,  making  one  section  of  what  was  within  the  county 
of  Rutland.  A  conveyance  of  this  section  of  the  road  was 
next  shown,  executed  by  the  agent  to  three  persons  styled 
<^  a  company  of  individuals."  Notice  of  this  sale  was  com- 
municated by  said  agent  to  the  selectmen  of  Shrewsbury, 
and  the  grantees  also  notified  the  town  of  Mount  Holly.  If 
these  proceedings  were  such  as  the  statute  contemplated, 
this  portion  of  the  turnpike,  in  the  language  of  the  act,  ceas- 
ed to  be  ^corporate  property,  and  became  a  town  or  county 
road.  And  if  so,  the  towns  became  bound,  by  general  lawf 
to  keep  it  in  repair. 
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It  is  objected  that  the  diyision  was  uDJust  in  apportioniogso 
much,  and  so  expensive  a  part  of  the  road  to  one  gate.  But 
the  doings  of  the  inspectors  can  scarcely  be  avoided  collat- 
erally, on  the  mere  ground  of  indiscretion  ;  and  since  there 
was  but  one  gate  upon  the  road,  within  the  county,  it  is  not 
readily  seen  how  they  could  have  divided  the  road  difier- 
ently.  Had  they  attempted  a  different  division,  they  must 
have  made  a  section  without  a  gate,  and  the  purchasers  of 
each  section  could  not  have  reimbursed  themselves  from 
,tbe  subsequent  tolls. 

It  is  further  objected,  that  no  definite  contract  of  partner- 
ship was  shown  to  exist  between  the  purchasers  of  this  sec- 
tion. This  does  not  seem  to  be  required  by  the  act.  It  is 
only  necessary  that  they  should  agree  to  become  joint  own- 
ers of  the  property. 

The  objection  that  the  original  rights  of  the  land  owners 
are  infringed  by  these  proceedings,  does  not  properly  arise 
as  a  defence  to  this  indictment. 

The  respondents  can  take  nothing  by  their  exceptions, 
and  judgment  must  be  entered  on  the  verdict. 


State  or  Vermont  v.  Carlton  A.  Munger. 

In  an  indictment  agtinit  a  person  for  selling  spiritnous  liquors  by  the 
small  measure,  without  a  license,  it  is  not  necessary  that  it  should  be 
averred  to  nvhom  thej  were  sold,  or  the  number  of  the  persons. 

An  averment  that  the  respondent  sold  t^m,  brandy  and  gin^  is  sufficient, 
without  an  averment  that  they  were  spirituous  liquors. 

The  negation  of  license  must  be  broad  enough  to  cover  all  the  sources  from 
which  it  might  have  been  obtained. 

If  the  negation  of  license  to  sell  is,  as  to  quantity,  coextensive  with  the 
quantity  charged  to  be  sold,  it  is  sufficient. 

The  general  negation — "  not  having  a  license  to  sell  said  liquors,  as  afore- 
said^'* relates  to  the  time  of  sale,  and  not  to  the  time  of  finding  of  the 
bill,  and  is  sufficient. 

It  is  not  necessary  that  the  offence  of  selling  spirituous  liquors  without 
license,  should  be  charged  to  have  been  committed  with  force  and  arms. 

Where  a  distinct  sale  of  spirituous  liquors  is  alleged  to  have  been  made  on 
a  day  certain,  the  count  is  not  vitiated  by  adding  an  averment  of  sales  at 
divers  times  between  that,  and  the  finding  of  the  bill ;  but  the  averment 
may  be  regarded  as  surplusage. 

The  respondent  being  one  of  the  firm,  and  having  made  out  a  bill  of  the 
sale  of  goods  at  sundry  times,  in  Mi  o*  .«  iitAd  writifig,  upon  which  was 
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entered  the  sale  of  Bpiritnoui  liqaon  by  the  amaU  meteare,  at  different 
times,  and  which  had  been  receipted  bj  him,  snch  bill  of  sale  is  compe- 
tent evidence  to  go  to  the  jury  to  prove  a  sale;  and  the  person  to  whom 
the  sale  was  made  need  not  be  produced. 

It  is  no  valid  objection  that  the  sale  purports,  by  the  bill,  to  have  beea 
made  on  a  different  day  from  the  one  chared  in  the  indictment. 

It  is  not  error  for  the  court  to  charge  the  jury  that,  upon  such  evidence, 
they  could  find  the  respondent  guilty. 

This  was  an  indictment  as  follows,  for  selling  spirituous 
liquors  by  small  measure. 

'<  State  of  Vermont,  Rutland  County y  ss. 

'  Be  it  remembered  that,  at  a  term  of  the  county  court 
^  begun  and  holden  at  Rutland,  within  and  for  the  county  of 

*  Rutland  aforesaid,  on  the  second  Tuesday  of  September,  in 
'  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty, 
'  the  grand  jurors,  within  and  for  the  body  of  the  county  of 

*  Rutland  aforesaid,  now  here  in  court  duly  impannelled  and 
'  sworn,  upon  their  oath  present,  that  Carlton  A.  Munger,  of 

*  Rutland,  in  the  county  of  Rutland  aforesaid,  on  the  first 
'  day  of  September  in  the  year  of  our  Lord  one  thousand 

*  eight  hundred  and  forty,  at  Rutland  aforesaid,  did  sell  and 

*  dispose  of,  at  his,  the  said  Carlton  A.  Munger's  store,  in 

*  Rutland  aforesaid,  one  gill  of  rum,  one  gill  of  brandy,  one 
'  gill  of  gin,  to  divers  persons,  he  the  said  Carlton  A.  Munger 
'  not  having  a  license  to  sell  said  liquors  as  aforesaid,  con- 
'  trary  to  the  form,  force  and  effect  of  the  statute  in  such 
'  case  made  and  provided  and  against  the  peace  and  dignity 

<  of  the  state. 

^  And  the  grand  jurors  aforesaid,  on  their  oath  aforesaid, 
'  further  present,  that  the  said  Carlton  A.  Munger,  not  hav- 
'  ing  a  license  to  sell  rum,  brandy  or  giaby  the  half  gill,  gill, 
'  or  half  pint,  did,  on  the  first  day  of  August,  in  the  year  of 
'  our  Lord  one  thousand  eight  hundred  and  forty,  and  at 

<  divers  other  times  between  the  day  last  aforesaid,  and  the 
'  time  of  this  presentment,  sell  rum,  brandy  and  gin,  by  the 

<  gill,  half  gill,  and  half  pint,  at  his,  the  said  Carlton  A.  Mun- 
'  ger's  store  in  Rutland,  aforesaid,  to  divers  citizens  of  this 
^  state,  contrary  to  the  form,  force  and  effect  of  the  statute 

<  in  such  case  made  and  provided,  and  against  the  peace  and 
'  dignity  of  the  state." 

Plea,  not  guilty. 


Rutland, 

February^ 

1843. 

8Ute 

9 

Manger. 
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Rutland,        The  attorney  for  the  state  introduced  a  bill  of  sale  from 
1843!^'    the  firm  of  Paige  &  Munger  to  one  Samuel  Stocker,  in 


State       which  were  entered  numerous  half  pints  of  rum  and  brandy, 


Hunger. 


as  sold  to  said  Stocker,  under  dates  previous  to  the  first  of 
August,  1840,  and  which  was  receipted  in  full,  by  the  respon- 
dent under  date  of  September  2,  1840.  It  was  proved 
that  the  respondent  was  one  of  the  said  firm  of  Paige  & 
Munger,  and  that  the  said  bill  was  in  his  hand  writing. 

The  respondent  objected  to  the  reading  of  the  bill  in  evi- 
dence, because  the  person  to  whom  it  purported  to  have 
been  made,  and  who  appeared  by  it,  to  have  purchased  the 
liquor,  was  in  the  neighborhood,  and  might  have  been  pro- 
duced ;  and  also  for  the  reason  that,  by  the  bill,  no  liquor 
appeared  to  have  been  sold  after  the  first  of  August,  1840. 

The  court  overruled  the  objection,  and  the  bill  was  read  in 
evidence.  The  attorney  for  the  state  introduced  no  evidence 
of  the  sale  of  spirituous  liquors  by  the  respondent,  other 
than  the  said  bill  of  sale. 

The  court  charged  the  jury,  that  if  they  believed  the  bill 
to  have  been  made  by  the  respondent,  it  would  be  evidence 
upon  which  they  could  find  him  guilty.  The  jury  returned 
a  verdict  of  guilty. 

The  respondent,  after  verdict,  moved  in  arrest  of  judg- 
ment for  insuflSciency  of  the  indictment,  which  motion  was 
overruled  by  the  court. 

To  the  admission  of  the  bill  of  sale,  the  charge  of  the 
court,  and  the  overruling  of  the  motion  in  arrest,  the  respon- 
dent excepted. 

HodgeSy  for  respondent. 


I.  Judgment  cannot  be  rendered  upon  this  indictment, 
because  of  its  insufliciency. 

1 .  The  indictment  does  not  set  forth  to  whom  the  liquor 
was  sold.  The  respondent  is  entitled  to  full  notice  of  the 
offence,  of  his  accusers,  and  of  such  circumstances  as  will 
put  him  upon  his  defence,  and  to  have  such  a  description  of 
the  matter  charged  as  will  enable  him  to  plead  his  acquittal 
or  conviction  in  bar  to  a  subsequent  prosecution.  1  Stark. 
Ev.  63,  64  ;  1  Chit.  C.  L.  169,  172,  21 1,  212,  229  ;  9  Conn. 
R.  560 ;  2  Roll.  Ab.  79 ;  2  Straoge's  R.  699  ;  King  v. 
Home,  Cowp.  R.  682 ;  Kirby  v.  PerrM,  2  M.  &  S.  R.  386  ; 


OP  THE  STATE  OP  VEEMONT. 


Cro.  Eliz.  490 ;  Cro.  Jac  20 ;  3  Bac.  Ab.  558  ;  ComnCUh 
y*  MaxwMy  2  Pick.  R.  139.     The  iDdictment,  if  the  names 
are  not  stated,  should,  at  least,  aver  that  the  purchasers  were* 
unknown  to  the  jurors.    4  Com.  Dig.  684,  n. ;  3  Chit.  C.  L. 
672 ;  2  Hale's  P.  C.  184  ;  3  Mass.  R.  126. 

2.  The  second  count  is  bad,  for  not  alleging  a  particular 
day.  An  indictment  with  a  cofUinuando  is  a  novelty,  and 
there  can  be  found  no  authority  to  sustain  it.  3  Bac.  Ab. 
561  ;  10  Vt.  R.  91  ;  5  T.  R.  607  ;  2  Cowp.  R.  828 ;  1 
Saund.  R.  24,  n.  1 ;  3  T.  R.  509. 

3.  There  is  no  aufficietU  denial  of  license.  If  the  indict- 
ment negatives  the  license  at  all,  it  must  bring  the  denial 
within  the  statute.  2  Burr.  R.  679 ;  3  Vt.  R.  156 ;  1  T. 
R.  144  ;  1  Chit.  C.  L.  284  ;  1  Burr.  R.  148 ;  2  do.  1035  ; 
Statute,  397,  sec.  1. 

4.  The  act  of  selling  <<  foreign  or  domestic  distilled  spirit- 
'  uous  liquors"  is  a  penal  offence  only  by  virtue  of  the  pro- 
hibitory clause  of  the  statute.  The  penal  clause  describes 
the  offence  in  similar  language,  '<  spirituous  liquors  or  wine." 
To  charge  the  sale  of  brandy,  rum,  or  gin,  without  averring 
that  they  are  foreign  or  domestic  distilled  spiritous  liquors, 
as  an  offence  under  this  statute,  is  a  legal  absurdity.  Stat, 
p.  400,  ^  25,  p.  397,  ^  1 ;  1  Chit.  C.  L.  275-81-83  ;  4  Com. 
Dig.  539,  n.  q  1  ;  1  Mass.  R.  516  ;  3  Bac.  Ab.  569-70 ; 
1  Chit.  Plead.  267-8 ;  2  Ld.  Ray.  R.  791  ;  6  U.  S.  Cond. 
R.  573,  587 ;  8  Mass.  R.  59 ;  1  Saund.  135,  n.  3  ;  7  Pet. 
R.  139 ;  I  Show.  48  ;  2  Burr.  679  ;  1  T.  R.  219 ;  8  T.  R. 
536  ;  6  Conn.  R.  9. 

II.  The  testimony  objected  to  by  the  respondent  was 
improperiy  admitted. 

1.  It  is  essential  for  the  prosecuting  officer,  in  criminal 
cases,  to  prove,  1,  that  some  offence  has  been  committed. 
2.  That  the  respondent  is  the  wrong-doer.  To  prove  these 
points,  the  best  evidence  the  nature  of  the  case^ill  admit  of 
must  be  produced,  if  it  is  at  hand.  The  testimony  objected 
to  is  not  of  this  character,  and  the  best  testimony  waa  to  be 
had.  4  Mass.  R.  646  ;  3  East's  R.  193  ;  1  Cowp.  R.  439  ; 
15  Com.  L.  R.  399  ;  4  Esp.  Cas.  163 ;  Phil.  Ev.  167-8,  HI; 
9  Cow.  R.  30 ;  1  Chit.  C.  L.  566 ;  7  do.  563 ;  1  Pet.  R. 
596;  9  Conn.  R.  278;  Swift's  Ev.  157;  12  Vt.  R.   Ill  ; 
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22  C.  L.  R.  305  ;  5  (Jo.  377  ;  1  Pick.  R.  375  ;  1  Root's  R. 
159 ;  10  Vt.  R.  458 ;  3  do.  236  ;  2  Hale's  P.  C.  289. 

2.  If  the  testimony  was  admissible,  it  should  have  beea 
taken  from  the  jary,  as  too  remote  to  justify  a  verdict. 
11  Johns.  231  ;  2  Pet.  133  ;  1  Day's  R.  312;  3  do.  227. 

3.  By  the  bill,  no  offence  appears  to  have  been  committed 
after  the  1st  of  August,  though  a  number  of  times  previous. 
For  which  of  these  did  the  jury  convict?  But  one  offence 
can  be  proved  previous  to  the  time  set  in  the  indictment. 
I  Stark.  R.  351. 

III.  The  charge  of  the  court  was  incorrect,  in  that  the 
jury  were  told,  if  they  believed  the  respondent  made  the  bill, 
it  would  be  evidence  upon  which  they  could  find  him  guilty. 
1  Day's  R.  312 ;  3  do.  327  ;  5  Conn.  R.  406 ;  6  do.  453 ; 
15  Wend.  R.  147 ;  6  Pet.  R.  621 ;  2  do.  133 ;  3  Vt.  R. 
236;  10  do.  464. 

In  further  support  of  the  motion  in  arrest,  we  insist, 
1.  That  the  indictment  is  bad,  as  not  containing  the  words 
force  and  arms.  2.  The  county  court  have  no  original  ju- 
risdiction of  the  offence.  Rev.  Stat.  160,  ^  S,  170,  ^  1, 
400,  ^24,  466,  ^  2  ;  1  Caine's  R.  37. 


fV.  C  KUtfidge^  state's  attorney,  for  prosecution. 

1.  The  bill  of  sale  being  proved  to  be  in  the  hand  writing 
of  the  respondent,  and  receipted  by  him,  was  proper  evi- 
dence for  the  jury  to  weigh  as  an  admission  that  he  had  sold 
the  liquors  as  specified  in  the  bill.  Roscoe's  C.  Ev.  34, 44  ; 
Derningtan'a  case,  19  Eng.  C.  L.  R.  199. 

2.  Rum,  gin  and  brandy  are  different  and  distinct  species 
of  spirituous  liquors.  The  latter  term,  as  it  is  used  in  the 
statute,  being  a  generic  term,  it  is  necessary  to  state  the 
species  according  to  the  truth  of  the  case,  and  the  indictment 
would  otherwise  be  insufiicient.  Arch.  C.  P.  47-8,  326 ; 
King  V.  ChaJkey,  R.  &  R.  258  ;  Paty^s  case,  1  Leach,  72 ; 
Roscoe's  C.  Ev.  337;  2  East's  P.  C.  1074. 

3.  Time  and  place  need  not  be  proved  as  laid  in  the  in- 
dictment.    Arch.  C.  P.  37. 


The  opinion  of  the  court  was  delivered  by 
Bennett,  J. — Under  the  motion  in  arrest,  several  objec- 
tions are  urged  against  the  sufficiency  of  this  indictment,which 
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we  will  first  consider.  The  general  requisites  of  an  indict- 
ment require  it  to  be  framed  with  so  much  certainty,  as  to 
identify  the  offence,  that  the  grand  jury  may  not  find  a  bill  for " 
one  offence,  and  the  prisoner  be  tried  for  another  ;  and  that 
he  may  know  what  accusation  he  has  to  meet,  and  the  jury 
be  able  to  give  a  verdict  upon  it,  and  the  court  to  see  such  a 
definite  crime,  that  they  may  apply  the  punishment  which 
the  law  has  prescribed,  and  the  prisoner  be  able  to  plead  his 
conviction  or  acquittal,  in  bar  of  a  second  prosecution  for  the 
same  ofience.  It  is  said  that  the  indictment  is  bad,  because 
it  is  not  averred  to  whom  the  liquor  was  sold,  or  that  the  per- 
son or  persons  are  unknown.  It  is  of  no  importance  that  the 
indictment  should  contain  such  an  averment.  The  offence 
complained  of,  works  no  injury  upon  the  individual  rights  of 
the  person  to  whom  the  sale  was  made,  and  none  are  sup- 
posed to  be  violated.  It  has  no  analogy  to  an  indictment 
for  theft,  to  which  it  was  likened  by  the  counsel,  where  the 
violation  of  private  right  enters  into  the  very  essence  of  the 
crime.  The  case  of  the  CommantveaUh  v.  Maxwell,  2  Pick. 
R.  139,  which  has  been  much  relied  upon,  is  not  in  point. 
The  indictment,  in  that  case,  was  upon  a  statute  which  in- 
flicted a  specific  penalty  upon  an  inn-holder  who  should  en-- 
tertain,  on  the  Lord's  day,  any  persons  who  were  aot  trav- 
ellers, strangers,  or  lodgers ;  and  the  penalty  was  a  fixed  sum 
for  each  individual  so  entertained.  In  some  of  the  counts  in 
the  indictment,  it  was  alleged  the  respondent  had  entertained 
esftotii  individualSy  and  in  others,  divers  persons,  &c.  It 
was  no  objection,  in  that  case,  that  the  names  of  the  persons 
were  not  given,  but  the  want  of  the  number,  without  which, 
as  the  statute  gave  a  per  capita  penalty,  the  court,  upon  con- 
viction, could  not  know  what  sentence  to  pass. 

The  statute  upon  which  this  indictment  is  founded,  gives 
but  one  penalty  for  a  single  violation,  and  it  is  immaterial, 
whether  the  sale  is  to  one,  or  divers  individuals. 

It  is  said  the  indictment  is  bad,  for  the  want  of  an  aver- 
ment that  rum,  brandy  and  gin  were  spirituous  liquors, 
but  this  objection  is  without  foundation.  Rum,  brandy  and 
gin  are  different  species  of  spirituous  liquor,  considering  that 
the  genus ;  and  the  words,  in  and  of  themselves,  import  them 
to  be  spirituous  liquors.  Where  the  words  have  a  settled,  uni- 
form and  known  meaning,  and  are  universally  understood  as 
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RuTLAitD.    importing  certain  species  of  spirituous  liquors,  I  Icnow  of  no 

1843!^'    rule  of  pleading,  that  requires  an  avermeni,  that  they  belong 

^^       to  their  appropriate  genus. 

V*  It  is  said  there  is  no  sufficient  negation  that  the  sale  was 

""^  '    without  license.     It  is  true,  as  was  held  in  the  case  of  the 

State  V.  SommerSf  3  Vt  R.  157,  that  the  negation  must  be 

broad  enough  to  cover  all  the  sources  from  which  a  license 

might  have  been  obtained.    If  it  does  it  is  sufficient.   Unlike 

the  case  of  State  v.  SommerSy  the  first  count  alleges  that 

the  respondent  sold-one  gill  of  rum,  &.a,  not  having  a  lioetiM 

to  sell  said  liquors  as  aforesaid. 

Here,  the  words  of  negation  are  general,  and  without  re- 
striction ;  and  we  think  they  relate  to  the  time  of  the  sale, 
and  not,  as  has  been  contended,  to  the  time  of  finding  the 
bill.  If  there  was  otherwise  doubt,  yet  when  the  pleader 
adds  to  his  words,  denying  that  the  respondent  had  any 
license  to  sell  said  liquors,  the  words  "as  <itforesaid"  these 
latter  words  clearly  point  to  the  time  of  sale. 

In  the  second  count,  the  allegation  is,  that,  not  having  a 
license  to  sell  rum  &c.,  by  the  half-giU,  gill,  orhalf-pini,  the 
respondent  did  sell  rum,  &c. ,  by  the  gill,  half-giU  and  Aoj^- 
pint.  In  this  count,  no  question  is  made,  but  what  the  time 
of  the  negation  is  the  time  of  the  sale,  and  the  words  of  nega- 
tion, relative  to  the  quantity  of  the  liquor  which  the  respon- 
dent had  no  license  to  sell,  are  coextensive  with  the  quan- 
tity which  ho  is  charged  to  have  sold. 

It  is  objected,  that  it  is  not  alleged  that  the  oflfence  was 
eommitted  mih  force  and  arms. 

At  the  common  law,  in  indictments  for  ofiences,  which 
amounted  to  an  actual  disturbance  of  the  peace,  and  were 
attended  with  forcible  injuries,  as  an  assault  and  battery, 
false  imprisonment,  and  the  like,  the  words  tn  el  amUs  were 
held  necessary ;  but  in  a  case  like  the  present,  it  would  be 
absurd  to  require  them,  jf  not  to  use  them  ;  as  much  so  as  in 
indictment  for  libels,  conspiracies,  and  the  like.  In  such 
cases,  they  never  were  held  necessary.     3  Bac.  Ab.  564. 

It  is  said  the  second  count  is  bad,  on  the  ground  that  the 
ofience  is  laid  with  a  continuando. 

But  it  is  to  be  remarked,  that  a  single  and  distinct  offence 
is  charged  to  have  been  committed  on  a  day  certain  ;  and 
what  fdbws  by  way  of  a  continuando,  is  clearly  bad  and 


OP  THE  STATE  OP  VERMONT. 


297 


would  be  insuiScient  of  itself  to  sustain  a  verdict.  But  the 
question  now  is,  does  the  allegation  of  the  commission  of  the 
offence,  at  divers  other  times  between  the  1  st  of  August,  1 840, 
and  the  time  of  the  presentment  of  this  bill,  vitiate  this  count, 
80  that  as  to  this,  the  motion  in  arrest  should  prevail.  The 
whole  of  this  averment  may  be  stricken  out,  and  yet  leave 
.the  count  a  perfect  one.  It  is  in  noway  inconsistent  with 
the  other  foots  alleged.  It  is  altogether  superfluous  and 
useless,  and  may  well  be  rejected  as  surplusage,  according 
to  the  maxim,  '^  uiUe  per  intUile  non  pUiatur.'*  If  an 
offence,  sufficient  to  maintain  an  indictment,  be  well  laid^ 
it  is  good  enough,  allhoogh  other  facts  be  ill  laid.  3  Jacobus 
L.  D.  by  Tomlins,  410. 

On  the  whole,  then,  we  think  the  motion  in  arrest  was 
properly  overruled. 

In  regard  to  the  admissibility  of  the  bill  of  goods  sold  to 
Samuel  Stocker,  there  can  be  no  doubt.  It  was  proved  that 
the  respondent  was  one  of  the  firm  of  Page  &  Munger,  and 
that  the  bill  was  made  out  by  the  respondent  himself.  It 
contains  sundry  charges  for  the  sale  of  rum  and  brandy  by 
the  half  pint,  and  must  be  regarded  as  a  direct  admission 
by  the  respondent  of  such  sale.  There  is  nothing  in  the 
objection  that  Stocker  should  have  been  produced  as  a  wit- 
ness, or  that  it  does  not  appear  from  the  bill,  that  any  sale 
was  made  after  the  first  day  of  August,  1840.  Stocker's 
testimony  was  no  better  in  the  degree,  th^n  the  admissions 
of  the  respondent,  and,  perhaps,  might  have  been  less  satis- 
factory. And  the  government  were  not  bound  to  prove  the 
sale  on  the  precise  day  alleged  in  the  indictment.  Whether 
the  evidence,  in  the  opinion  of  the  jury,  would  have  been 
sufficient,  is  quite  another  question.  It  was  undoubtedly 
necessary  that  the  jury  should  have  been  satisfied  that  this 
respondent  was  engaged,  personally,  in  the  sale ;  and  that 
this  testimony  bad  a  tendency  to  prove  it,  no  one  can  doubt. 
The  court  in  their  instructions  to  the  jury,  told  them,  if  they 
believed  the  bill  to  have  been  made  out  by  the  respondent, 
it  would  be  evidence  upon  which  they  could  find  the  respon* 
dent  guilty. 

The  respondent,  in  making  out,  and  receiving  pay  upon, 
the  bill  as  one  of  the  partners,  thus  clearly  recognised  the 
sale  as  having  been  in  bet  made  by  the  firm^  and  it  is  evi-* 
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RoTLiRD,    dence  to  the  jury,  tending  to  prove  he  was  personally  con^ 

1843!^'    cerned  in  it.     The  courts  in  effect,  refer  its  sufficiency  to  the 

g^^       jury.     The  charge  is  not  given,  at  length,  and  we  are  not  to 

V.         presume  that  adequate  instructions  were  not  given.     We  do 

itoey.    ^^^  ^^^  ^1^^^  there  was  error  in  the  court's  telling  the  jury 

they  couldy  upon  such  evidence,  find  the  respondent  guilty. 

The  party  excepting  must  state  so  much  of  the  proceedings 

below  as  show  affirmatively,  that  error  has  intervened. 

The  result  is,  the  respondent  takes  nothing  by  his  excep* 
tions.  He  was  sentenced  to  pay  a  fine  of  $20  and  costs  of 
prosecution. 


State  v.  Benjamin  Whitney. 

Id  an  iDdictment  for  selliDg  spirituous  liquors  by  the  small  measure,  with- 
out license,  the  omission  of  the  auxiliary  verb  <*  did"  which  should 
have  been  joined  with  the  words  ^*seH  and  dispose  of,"  is  not  fatal  upon 
a  motion  in  arrest. 

The  county  court  have  original  jurisdiction  in  such  case,  though  the  fine 
is  limited  to  ten  dollars. 

This  was  an  indictment  for  selling  spirituous  liquors  by 
small  measure,  which  charged, — '^  That  Benjamin  Whitney, 
*of  Castleton  in  the  county  of  Rutland  aforesaid,  on  the  first 

*  day  of  August,  in  the  year  of  our  Lord,  one  thousand 
^  eight  hundred  and  forty  two,  at  his,  the  said  Benjamin 
<  Whitney's  dwelling  house  in  Castleton  aforesaid,  sell  and 
^  dispose  of,  to  divers  persons,  foreign  and  domestic  distill- 

*  ed  spirituous  liquors,  in  a  less  quantity  than  one  pint,  to 
'  wit,  by  the  gill,  half  gill  and  half  pint,  he,  the  said  Benja- 
'  min  Whitney,  not  having  a  license  to  sell  such  liquors  as 
^  aforesaid,"  &c. 

Plea,  guilty. 

After  the  plea,  and  before  sentence,  the  respondent  mov- 
ed in  arrest  of  judgment,  upon  the  ground  that  the  court  had 
not  jurisdiction  of  the  offence  charged  in  the  indictment, 
but  that  the  same  was  within  the  jurisdiction  of  a  justice  of 
the  peace ;  and  also  for  that  the  matters  contained  in  said 
indictment,  were  insufficient,  in  law,  to  warrant  any  judg- 
ment to  be  rendered  thereon  against  him. 

The  county  court  overruled  the  motion,  to  which  decision 
the  respondent  excepted. 


OF  THE  STATE  OF  VERMONT, 


for  the  respoDdent 

The  respondent  contends,  that  the  county  court  cannot 
take  cognisance  of  the  offence  (if  any)  charged  in  the  in-  ' 
dictment,  but  that  the  same  is  within  the  exclusive  jurisdic- 
tion of  a  justice  of  the  peace.  Revised  Statutes,  170,  sec- 
tion 1  ;  400,  ^  24;  469,  ^26^  78,  ^49;  94,  ^  68;  174, 
^46;  467,  ^6;  176,  ^66;  466,  ^2. 

The  oflfence  charged  is  an  act  expressly  prohibited  by 
statute,  and  imports  a  breach  of  the  peace ;  but  the  indict* 
ment  does  not  allege  that  it  was  done  with  force  and  arms, 
which  is  necessary  in  all  cases,  where  it  would  not  be  absurd 
to  use  those  words,  2  Hawk.  P.  C.  ch.  25,  ^  90. 

Neither  is  it  alleged  that,  at  the  time  of  doing  the  act, 
the  respondent  had  not  a  license  to  keep  an  inn  or  house  of 
entertainment  The  allegation,  not  having  a  licenae  to  sM 
acAd  KquorSy  fyc,  refers  to  the  time  of  finding  the  indictment, 
and  cannot,  by  intendment  be  made  to  refer  to  the  time  of 
the  sale.  Hawk.  P.  C.  ch.  64,  ^  38  ;  King  v.  Hazen,  13 
East.  141. 

It  is  not  alleged  in  the  indictment  that  the  respondent  did 
any  thing. 
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fV.  C.  KUtfidgey  state's  attorney,  for  the  prosecution. 

Justices  of  the  peace  have  not  jurisdiction  in  cases  like 
the  present,  because : 

L  The  fine  and  cost  are  payable  into  the  treasury  of  the 
county,  and  costs  of  prosecuUon  are  to  be  paid  out  of  the 
same  treasury.  Rev.  Stat.  400,  <^  93  ;  446,  4  2  &  4.  Jus- 
tices have  no  authority  to  draw  orders  for  cost  on  the  county 
treasury,  but  upon  the  town  treasuries  only.  Rev.  Stat.  467, 
^  6.  Supreme  and  county  courts  only  are  empowered  to 
draw  orders  on  the  county  treasury.     Rev.  Stat.  467,  ^  5. 

2.  Justices  are  required,  under  a  penal  forfeiture,  to  de- 
liver an  abstract,  annually,  of  ail  fines  and  -penalties  imposed 
by  them,  to  the  treasury  of  the  town,  &c. ;  but  are  not 
required  to  make  any  such  returns  to  the  county  treasury. 
Rev.  Stat.  176,  ^66&  67. 

State's  attornies  are  required  to  pay  over  to  the  county 
treasuries,  all  fines  and  penalties  belonging  to  the  same. 
Rev.  Stat.  ch.  11,  ^  49.,  and  county  clerks  are  required  to 
return  a  statement  of  fines  and  penalties  assessed  by  the 
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courts,  to  the  clerk  of  the  House  of  Representatives.  Rev. 
Stat.  ch.  11,  <^63,  Subd.  6. 

3.  It  isy  and  should  be,  the  policy  of  the  legishituiey  to 
place  all  public  officers  who  have  power  to  assess  or  collect 
fines,  under  specific  responsibilities  by  way  of  recognisance 
for  the  faithful  execution  of  every  particular  trust.  No  such 
obligation  is  imposed  on  justices  in  respect  to  fines  belonging 
to  the  county  treasury. 

4.  The  intention  of  the  legislature  to  give  the  county 
court  jurisdiction  of  these  cases  sufficiently  appears  from  the 
29tb  section  of  chapter  83,  Revised  Statutes ;  also  see  469, 
sec.  26  of  same. 


The  opinion  of  the  court  was  delivered  by 
Benn£tt,  J. — We  have  had,  at  the  present  term  of  the 
court,  an  indictment  before  us,  (State  v.  Munger)  which 
was  exposed  to  many  of  the  objections,  that  are,  and  might 
be,  raised  to  this.  So  far  as  the  objections  are  the  same,  in 
the  two  cases,  we  need  not  repeat  what  was  said  in  that  case. 
We  will  only  consider  the  points,  wherein  they  diflfer.  It  is 
said,  the  omission  of  the  auxiliary  verb,  duf,  which  should 
have  been  joined  with  the  verb,  sell,  (^the  use  of  which  is  as 
a  helper  to  form  the  modes  and  tenses  of  other  verbs)  is  fa* 
tal ;  that  without  it,  there  is  no  averment  that  the  respondent 
has  done  any  illegal  act.  If  this  conclusion  is  to  follow, 
most  certainly  the  objection  is  well  taken.  In  fViUiame  et 
at  V.  Wilson  e^  o2,  1  Vt  R.  271,  it  was  held,  on  special  de- 
murrer, that,  in  a  replication,  the  omission  of  the  nominative 
pronoun,  "  they,"  which  should  have  preceded  the  verbs 
<<  were  damnified  and  did  pay,"  was  not  fatal.  In  this  in- 
dictment it  is  alleged,  that  the  respondent,  on  the  1st  day  of 
August,  A.  D.  1842,  at  &c.  sell  9Lnd  dispose  of,  &c.  It  is 
evident  the  omission  is  purely  a  clerical  one,  and  the  auxili- 
ary verb  may  bcsupplied  by  intendment.  In  indictments^ 
as  well  as  in  declarations,  only  the  second  degree  of  certain- 
ty is  required,  that  is,  certainty  to  a  certain  intent,  in  general, 
as  it  is  usually  expressed.  5  Coke's  Rep.  181.  It  was  ako 
held,  that  false  LAtin  did  not  hurt  an  indictment,  if  by  any 
intendment,  it  could  be  made  good.  Nor  would  it  be  set 
aside  for  a  false  concord  in  the  grammatical  construction  of 
a  sentence,  the  expressions  being  sufficiently  significant  to 
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make  the  sense  appear.  5  Jac  L.  D.  by  Tomlins,  406 ; 
Cro.  Jac.  465;  5  Coke's  R.  121.  The  words,  ''sell  and 
dispose  of,"  express  all  the  actUm  which  is  imputed  to  the  * 
respondent,  and  no  one  can  misapprehend  their  sense,  in 
the  connection  in  which  they  are  used,  and  the  helping  verb 
will,  at  once,  be  supplied  by  intendment. 

A  question  has  been  raised,  as  to  the  jurisdiction  of  this 
court. 

The  penalty  upon  a  conviction  in  this  case,  is  limited  to 
ten  dollars.  By  the  Revised  Statutes,  p.  170,  every  justice 
of  the  peace  is  authorized  to  try  and  determine  prosecutions 
of  a  criminal  nature,  where  the  punishment  is  by  fine,  not 
exceeding  ten  dollars.  The  words  of  the  statute  are  broad 
enough  to  include  the  prosecution  before  us ;  and  its  obvi- 
ous effect  would  be  to  give  the  jurisdiction,  in  cases  like  this, 
to  a  justice  of  the  peace,  unless  we  are  satisfied,  from  an 
examination  of  the  different  provisions  of  the  statute,  that 
this  was  not  the  intention  of  the  legislature.  No  mode  is 
specially  provided  for  the  recovery  of  penalties  for  a  breach 
of  the  license  laws  ;  and  in  all  cases,  in  which  there  is  no 
special  provision,  the  statute  496,  sec.  29,  provides,  that 
the  penalties  may  be  recovered  by  information  or  indictment. 
No  indictment  can  be  had  before  a  justice  of  the  peace. 
The  penalty,  in  this  case,  goes  to  the  county  treasury. 
Statute,  400,  sec.  25 ;  and  the  costs  of  prosecution  are 
to  be  paid  out  of  the  same  treasury.  Statute  467,  sec.  4. 
By  the  Revised  Statutes,  p.  467,  sec.  5  and  6,  the  supreme 
and  county  courts,  alone,  could  draw  orders  upon  the  sever- 
al county  treasurers,  and  justices  of  the  peace  upon  the 
treasurers  of  towns,  liable  for  the  costs  pf  any  prosecuti<H). 
If,  in  this  case,  the  prosecution  is  to  be  had  before  a  justice, 
there  is  no  provision  in  the  statute  for  the  payment  of  costs. 
It  is  made  the  duty  of  justices  of  the  peace  to  return  ab- 
stracts of  all  fines  by  them  assessed,  to  the  treasurer  of  the 
town,  but  they  are  not  required  to  make  any  returns  to 
county  treasurers.  And  state's  attornies  are  under  bonds  to 
pay  over  to  the  county  treasurers,  all  fines  belonging  to  the 
same.  Statute,  176-78.  In  the  construction  of  statutes, 
the  court  should  endeavor  to  give  them  effect  according  to 
the  intention  of  the  legislature,  although  it  seem  contrary  to 
the  letter.  6  Bac.  Abr.  384.    In  some  cases  the  letter  of  the 
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Rutland,    Statute  is  restrained;  in  others,  it  is  enlarged;  while  in  others 

^  1843?^'    ^^^  construction  is  contrary  to  the  letter,  6  Bac.  Ab.  386  ; 

~,     .    ^    Zouck  V.  SiovoeU,  Plow.  365.    In  construing  a  statute,  it  is 

V.         an  established  rule  of  law,  that  all  acts  in  ^^pari  materia" 

Woodward.  ^^^  ^^  j^  taken  together,  as  if  they  were  one  law.    AiUbu- 

ry  V,  Pattieon.  Doug.  R.  30.     We  cannot  think  the  legisla^ 

lure  intended  to  give  to  justices  jurisdiction  in  such  cases  as 

this,  though  included  in  the  general  words  of  (he  statute. 

The  result  is,  the  respondent  takes  nothing  by  his  excep- 
tions. 

He  was  sentenced  to  pay  to  the  county  treasury  a  fine  of 
ten  dollars  and  costs. 


Chester  Cleveland  v.  Martin  Woodward. 

C  had  dealings  with  W.,  and  W.  employed  him  to  labor  on  a  farm  which 
wu  owned  and  carried  on  by  W,  and  another,  in  partnership ;  but  the 
partnership  was  not  known  to  0.  until  afler  suit  commenced  :  Held,  that 
C.  might  recover  in  the  action  against  W.  for  the  labor  done  for  the 
partnership. 

This  was  an  action  on  book.  There  was  a  judgment  to 
account,  and  reference  to  an  auditor. 

The  auditor  reported  that  the  parties  had  appeared  before 
him  and  exhibited  their  respective  accounts,  which  accom- 
panied his  report ;  that  '*  the  defendant  objected  to  the  four 

<  last  items  in  the  plaintiiF's  account,  and  contended  that 
'  they  were  improperly  charged  to  him^  because,  at  that  time, 
^  he  was  in  partnership  with  one  Stillman  Woodward,  and 
'  said  items  were  properly  chargeable  to  the  company.     In 

<  relation  to  this,  the  auditor  finds  that  said  Martin  and  Still- 
'  man  Woodward  had,  a  short  time  previous  to  the  labor's 
*  being  performed,  for  which  said  four  charges  are  made, 

<  purchased  the  farm  and  stock,  and  carried  on  the  same  in 
'  company  ;  that  Martin  Woodward  contracted  with  the 
'  plaintiff  for  the  labor  of  his  boys — which  was  the  subject  of 
'  three  of  said  charges — which  was  performed  upon  said  farm 
'  for  the  benefit  of  said  company ;  and  that  the  plaintiff  did 
^  not  know  of  the  existence  of  said  partnership,  until  after  the 

<  commencement  of  this  suit." 

The  auditor  thereupon  reported  that  if,  upon  this  finding. 
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the  court  should  be  of  opinion  that  the  diarges  in  question    Rutland, 

were  properly  made  to  the  defendant,  then  he  finds  and  al-    '^^J!^* 

lows  a  balance  for  the  plaintiff  of  $27.56  ;  but  if  the  court "     \     ~" 
.,.         ^..         .  .,.  ,  ,        ,  ,     Cleveland 

should  be  of  opinion  that  said  items  ought  not  to  be  charged         «. 
to  the  defendant,  then  he  finds  and  allows  a  balance  for  the  Woodward, 
defendant  of  $9.04. 

The  auditor  further  reported  that  the  last  of  said  four 
items,  being  a  charge  of  one  dollar,  had  been  specifically  paid 
in  an  article  chaiged  the  plaintiff  in  the  company  account. 

Upon  this  report  the  court  rendered  judgment  for  the 
plaintiff,  to  which  the  defendant  excepted. 

,  for  defendant. 

It  is  not  pretended  that  Stillman  Woodward  was  a  dor- 
mant partner,  or  that  there  was  a  secret  partnership,  or  that 
Martin  Woodward  made  any  agreement,  in  his  individual 
capacity,  to  be  separately  liable.  It  only  appears  that  one 
of  the  partners  contracted  for  the  work — not  for  his  individ- 
ual  interest,  but  for  the  company  ;  the  services  were  ren- 
dered for  the  company,  and  the  company  were  liable  for 
them,  and  not  the  individual  partner  alone.  The  case  of 
Loamis  v.  Barrett,  4  Vt.  R.  450,  is  analogous  to  this. 
There,  Barrett  made  the  contract  to  build  the  school-house, 
and  for  the  brick,  and  Loomis  had  no  knowledge  of  his  hav- 
ing a  partner,  and  brought  the  suit  for  the  brick  against 
Barrett  alone.  Barrett  proved  that  McGrath  was  his  part- 
ner, who  was  not  joined  in  the  suit,  and  the  court  held  that 
the  suit  could  not  be  sustained  against  Barrett  alone. 

It  is  unlike  the  case  of  Qoddard  v.  Brown,  4  Vt.  R.  279, 
for,  in  that  case,  the  court,  in  giving  their  opinion,  go  upon 
the  ground  that  the  partnership  was  virtually  dissolved,  by 
one  of  the  parties  having  left  the  state,  though  there  had 
been  no  formal  dissolution. 

This  is  unlike  the  case  of  Taggart  v.  Phdps,  10  Vt.  R. 
318.  In  that  case,  Phelps  contracted  with  Taggart  to  board 
his  driver,  on  the  13th  of  January,  1832,  and  he  continued 
to  board  with  him  until  the  15th  of  July,  1832.  Taggart 
sold  out  one-half  his  stage  property  on  the  24th  of  February, 
1832,  to  Chamberlin,  but  gave  no  notice  to  Phelps  to  chaise 
the  board  from  that  time  to  him  and  Chamberlin,  but  Phelps 
continued  to  board  the  driver  upon  the  original  contract  with 
Taggart. 
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S.  H.  Hodge$  and  E.  F.  Hodges,  for  plaintiflf. 

The  auditor  has  found  that  the  last  item  in  the  plaintiff's 
~  account  was  paid,  and  has  allowed  nothing  for  it  in  effect. 
It  may,  therefore;  be  laid  out  of  the  case.  The  only  other 
items  in  the  plaintiff's  account,  objected  to,  are  the  three 
preceding  the  last.  To  exonerate  himself  from  them,  it  is 
not  enough  for  the  defendant  to  show,  as  he  has  done,  that 
he  had  formed  a  partnership  with  another,  embracing  those 
items  in  its  scope  of  business.  He  must  show  farther — 
I.  That  the  partnership  had  the  benefit  of  the  services 
charged,  respecting  which  it  would  seem  that  he  offered  no 
testimony  '^  and  2.  That  the  plaintiff  contracted  with  the 
partnership ;  which  is  expressly  contradicted  by  the  finding 
of  the  auditor. 

Where  a  secret  partnership  is  concerned  in  a  purchase, 
the  vendor  may,  indeed,  embrace  the  dormant  partners  in  his 
action  ;  but  it  is  at  his  election  to  pursue  the  acting  partner 
only.  IkHMS  v.  Drummandj  4  Esp.  N.  P.  C.  89.  In  order 
to  restrain  him  from  pursuing  one  alone,  it  must  be  shown 
that  he  contracted  with  the  partnership.  This  may  be.  pre- 
sumed, we  admit,  from  his  knowledge  of  the  existence  of 
such  a  partnership,  embracing  the  business.  But  where  it 
appears,  as  in  this  case,  that  the  plaintiff  had  no  knowledge 
of  the  partnership,  there  is  no  room  for  such  a  presumption, 
and  he  may  seek  his  remedy  against  the  contracting  party 
alone  ;  especially  where  the  party  making  the  contract  has 
previously  been  accustomed  to  deal  with  the  plaintiff,  he 
must  not  only  apprise  him  that  he  has  formed  a  partnership, 
but  also  notify  him  that  he  is  acting  in  behalf  of  it,  before  he 
can  turn  the  plaintiff  over  to  an  action  against  it.  Taggart 
V.  Phelps,  10  Vt.  R.  818  ;  Goddard  v.  Broton,  11  do.  278 ; 
Baidney  v.  RUchey,  I  Stark.  N.  P.  C.  338 ;  Doe  v.  Chip* 
penden,  there  cited  ;  Stanfield  v.  Levy,  3  Stark.  N.  P.  C.  8 ; 
Mantori  v.  Saunders,  1  B.  4&  Ad.  398 ;  Mallet  v.  Hook, 
1  M.  &  M.  88. 


The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  —  This  case  seems  to  be  conclusively 
settled  by  authority.  The  plaintiff  had  dealings  with  the 
defendant.  The  only  dispute  is  in  relation  to  the  four  last 
items  in  the  plaintiff's  account,  which  were  for  labor  per* 
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formed  on  a  farm,  of  which  the  defendant  and  Stillman  Rctlavd, 
Woodward  were  owners,  and  which  they  carried  on  in  com«  1343!^* 
pany.  The  defendant  contracted  with  the  plaintiff  for  the  cieveltnd 
labor,  who  did  not  know  of  the  existence  of  the  company  «. 
until  after  the  commencement  of  this  suit.  If  these  items 
are  disallowed,  the  balance  would  be  due  to  the  defendant. 
It  is  to  be  remembered  that  it  is  only  in  this  action  that  ad* 
vantage  can  be  taken  of  the  non-joinder  of  a  joint  debtor,  on 
trial  of  the  merits.  It  is  settled  that  a  plaintiff  cannot  be  com- 
pelled to  be  a  creditor  of  two,  one  of  whom  he  did  notknow, 
as  his  joint  debtors,  and  not  be  the  sole  creditor  of  the  one 
he  does  know.  In  the  case  of  Dubois  v.  Ludert^  5  Taunt 
609,  it  was  decided  that  if  a  man  enters  into  a  contract  with 
one  person,  not  knowing  he  has  a  partner,  it  is  competent 
for  that  partner,  being  sued,  to  plead,  in  abatement,  that  he 
has  other  partners  who  are  not  joined.  That  case,  however, 
stands  alone,  and  is  opposed  to  the  decision  in  the  case  of 
Baldney  v.  Ritcheyy  1  Stark.  N.  P.  C.  338,  Doe  v.  CAip- 
penden,  there  cited ;  to  the  opinion  of  Lord  Eldon,  in  ex  parte 
Noifolky  1 9  Ves.  455,  and  direcdy  overruled  by  Lord  Ten- 
terdon,  in  MaUet  v.  Hook^  I  M.  &  M.  88,  and  by  the  court 
of  king's  bench,  in  the  case  of  Maniort  v.  Saunders,  1  B.  <& 
Ad.  398.  By  these  cases,  it  is  fully  settled  that,  even  in  the 
case  of  a  general  partnership,  if  a  contract  is  made  with  one 
of  two  partners  alone,  and  the  plaintiff  is  not  aware  that  he 
is  dealing  with  tlie  partnership,  and  it  is  not  disclosed  to  him 
by  the  defendant  with  whom  he  deals,  the  non-joinder  can* 
not  be  pleaded  in  abatement.  A  fortiori,  it  cannot  be  done 
in  the  action  on  book,  where  a  failure  to  recover  might 
endanger  all  the  security  he  may  have  by  attachment  for  his 
debt.  The  judgment  of  the  county  court  is,  therefore, 
^firmed* 


Vol.  xv.s.  b.  vol.  i»      39 
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^^SSs^*  ^^^^  Plumlbt  V,  William  Marsh. 


PIsmley  ^^  ^ghi  of  a  plaintilF,  after  a  review  by  the  defendant  in  an  actioo  of 
«.  anawlt  and  battery,  t»  racoTer  full  eoata  apon  the  reeovery  of  a  ■«■!  in 

^"**'*'  davagea  not  ezeeedinf  aeven  dollara,  ia  reatrieted,  under  the  twenty- 

aeoondand  twenty-third  aectione  of  chapter  106  of  the  Reriaed  Statates, 
to  caaea  in  which  the  damagei  in  the  judgment  reviewed  from,  did  not 
•xceed  aeven  dollara. 

Thi»  was  a  writ  of  error  broogfat  to  reverse  a  judgment 
rendered  by  the  county  courts  in  favor  of  the  defendant  in 
error  against  the  pkintiff  in  error,  in  an  action  for  assault  and 
battery. 

It  appeared  by  the  record,  that  the  action  was  commenced 
by  the  defendant  in  error,  at  the  April  term,  1839,  and  that, 
at  the  September  term,  1840,  he  recovered  a  judgment 
against  the  plaintiff  in  error,  for  ^15  damages,  from  which 
judgment  the  defendant  in  that  action  reviewed ;  and  that,  at 
the  next  term,  the  plaintiff  in  that  action  recovered  a  judg- 
■lent  for  ^6.50  damages,  together  with  full  costs^  allowed  by 
the  court  at  ^67. 17 — ^for  which  decision,  allowing  full  costs, 
error  was  brought, 

JL  R.  TTurall  and  J.  CcUamitrj  for  phiintiff  in  error. 

I.  This  action  was  brought  under  the  former  statute,  be* 
fore  the  present  revision,  and  by  the  terms  of  the  repeal,  the 
cause  is  to  be  governed  entirely  by  the  old  law,  unless  as  to 
the  forms  of  proceeding  and  trial.    Rev.  Stat.  510,  ^5. 

II.  Such  would  have  been  the  law  governing  the  case 
even  if  this  section  had  not  been  inserted  in  the  statute. 
Aimr.  ^  Slade  Y.  Heirs  of  SladSy  10  Vt.R.  192. 

III.  By  the  law  governing  this  case — ^the  judiciary  act  of 
1797,  ^97 — the  plaintiff  below  was  not  entitled  to  any  more 
costs  than  his  damages.  Slade's  Comp.  Stat.  87,  ^97; 
Parsons  v.  Toting,  2  Vt.  R.  434 ;  Robinson  v.  fVhUcher, 
lb.  563. 

IV.  The  present  statute  is  the  same  as  the  former,  with 
the  exception  of  leaving  out  what  related  to  appeal^  and 
should  receive  the  same  construction,  especially  where  the 
^view  was  successful  in  reducing  damages.  The  revision 
was  not  intended  to  alter  the  law,  and  the  old  law  is  proper 
to  aid  a  construction  of  the  new.  Rev.  Stat.  473,,  <^22  &  23. 
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iS.  Foot  and  »S>.  H.  Hodges^  for  defendant  in  error. 

Although  the  Revised  Statutes,  510,  ^5,  provide  that  the 
repeal  of  the  previous  statutes  shall  not  affect  ''any  right" 
accruing  or  accrued,  or  established,  or  any  suit  or  proceedings 
bad  or  commenced,  in  any  civil  case,  before  the  time  when 
said  repeal  shall  take  effect,"  yet  the  plaintiff  in  errmr  ha4 
acquired  no  right  upon  the  subject  of  coats  before  the  judg- 
ment below,  from  which  he  took  a  review.  Thia  was  at  the 
September  term,  1840,  after  the  Revised  Statutes  went  into 
operation.  On  the  other  hand,  the  same  section  requtrea 
the  proceedings  in  every  such  case  to  be  conformed  to  the 
provisions  of  the  Revised  Statutes.  BumHdfi  v.  Newton^ 
1  Metcalf,  426. 

The  defendant  in  error  is  entitled  to  recover  fuH  costs  un-^ 
der  the  23d  section  of  chapter  106  of  the  Revised  Statutes, 
page  473.  In  reference  to  this  question,  the  language  of  the 
Revised  Statutes  is  widely  different  from  that  of  the  statute 
repealed,  and  is  not  subject  to  the  construction  put  upon  that 
statute  by  this  court  in  Parsons  v.  Young,  and  RoMnaon  v. 
WkUcho',  2  Vt.  R.  434  &  563. 


RuTLAiro, 

1843. 
Flvmlej 

V. 


The  opinion  of  the  court  was  delivered  by 

RoTCE,  J. — ^This  writ  of  error  is  brought  to  reverse  d 
judgment  of  the  county  court,  in  an  action  for  assault  and 
battery,  in  favor  of  the  present  defendant  against  the  plain- 
tiff in  error.  It  appears,  by  the  record,  that  the  action  was 
originally  commenced  in  the  county  court;  that  at  the 
September  term,  A.  D.  1840,  the  plaintiff  recovered  jod^ 
ment  for  fifteen  dollars  damages,  from  which  judgment  the 
defendant  reviewed, — and  that,  at  the  next  term,  the  plain- 
tiff again  recovered,  but  the  damages  awarded  him  were 
only  six  dollars  and  fifty  cents.  That  was  the  final  judg- 
ment in  the  action  ;  and  the  question  is,  was  the  plaintiff 
entitled  to  recover  full  costs,  or  was  he  restricted  in  costs  to 
the  amount  of  damages  finally  recovered. 

It  is  first  insisted  by  the  plaintiff  in  error,  that  this  ques- 
tion should  be  governed  by  the  statute  of  A.  D.  1791^,  under 
which  the  suit  was  commenced.  And  if  he  is  right  in  this, 
then  it  is  already  settled,  by  the  cases  of  Parsons  v.  Youngs 
and  Robinson  v.  WhUcher  and  toife,  2  Vt.  R.  434,  and  568, 
that  the  plaintiff  below,  was  only  entitled  to  costs  eomoien- 


M«nh. 
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KiTTLAHD,    surate  with  the  damages  finally  recovered.     We  consider, 

1843?^*    however,  that  the  question  must  be  determined  upon  the 

Pl^jj^j       Revised  Statutes.     Each  review  in  the  cause  had  vacated 

V.  ^       the  previous  judgment,  so  that  the  action  was  open  and 

pending  when  these  statutes  commenced   their  operation. 

At  that  time,  neither  party  had  established  a  legal  right  to 

costs,  nor  had  the  defendant,  as  we  think,  any  accruing 

right  to  a  future  exemption  from  costs.     The  old  law  would, 

indeed,  regulate  the  taxation  of  costs  whilst  the  suit  was 

progressing  under  its  operation,  but  we  are  not  aware  of  any 

further  effect  that  can  properly  be  given  to  it. 

The  question  must,  therefore,  depend  upon  the  construe* 
tion  to  be  given  to  the  22d  and  23d  sections  of  chapter  106  of 
the  Revised  Statutes.  The  22d  section  corresponds  to  the 
enacting  clause  of  the  97th  section  of  the  old  statute,  and 
enacts,  that  in  the  action  of  assault  and  battery,  and  some 
others  there  specified,  if  the  plaintiff  shall  not  recover  dam* 
ages  above  the  sum  of  seven  dollars,  he  shall  recover  no 
more  costs  than  damages.  But  there  was  a  proviso  to  that 
section  of  the  old  statute,  that  '<  if  the  defendant  appeal  from 
'  such  judgment,  or  review  the  cause,  and  final  judgment 
*  shall  be  rendered  for  the  appellee  or  reviewee,  he  shall  re- 
^  cover  full  costs."  It  was  settled  under  that  statute,  by 
the  cases  already  cited,  that  <'  such  judgment "  in  the  pro- 
viso, meant  the  judgment  before  described  in  the  enacting 
clause,  namely,  a  judgment  not  exceeding  spven  dollars  in 
damages ;  and  that  the  appeal  and  review,  there  spoken  of, 
alike  had  reference  to  such  a  judgment  and  no  other. 

We  have  now  to  inquire  whether  the  23d  section  of  the 
new  statute  corresponds,  in  its  operation,  to  the  old  proviso 
just  recited.  The  words,  directly  applicable  to  the  present 
case,  are — ''  If  the  defendant  shall,  in  any  such  action,  review 
the  cause,  .  .  •  •  the  plaintiff  shall  recover  full  costs."  On 
the  part  of  the  defendant  in  error,  this  is  claimed  as  a  general 
enactment,  giving  full  cosU  to  the  plaintiff,  in  the  actions 
specified,  if  the  defendant  shall,  under  any  circumstances, 
review  the  cause,  and  ultimately  fail  in  his  defence ;  whilst 
the  other  party  9laims  to  treat  it  as  a  provision,  intended  to 
i^pply  only  when  one  of  those  actions  may  happen  to  be  in 
the  state  or  condition  mentioned  in  the  preceding  section. 
It  is  obvious  that,  as  a  general  provision,  this  section  was 
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not  needed.  Other  statutes  had  given  to  the  successful  par- 
ty in  a  suit,  his  legal  costs,  and  that  without  regard  to  the 
number  of  reviews  or  new  trials  which  might  have  intervene 
ed  in  the  progress  of  the  suit.  Besides,  the  106th  chapter 
professes  to  be  a  law  restricting  cost.  Its  general  scope  and 
object,  throughout,  is  to  limit  and  abridge  costs.  In  such  a 
statute,  we  should  scarcely  expect  to  find  an  unqualified 
provision  for  giving  costs, — a  provision  which,  in  most  cases, 
as  before  remarked,  would  be  altogether  needless.  This 
chapter  was  designed  to  modify  and  vary  the  operation  of 
other  statutes,  which  allowed  costs  generally  to  the  party 
finally  prevailing  in  a  suit.  The  remainder  of  the  section 
will  be  found  to  assist  in  giving  a  construction  to  the  words 
under  immediate  consideration  ; — **  or,  if  the  court  shall,  in 
^  either  of  said  actions  of  trespass  on  the  freehold,  or  for  as- 
'  sault  and  battery,  be  of  opinion  that  the  trespass  was  wil- 
<  ful  and  malicious,  and  shall  certify  the  same,'' — the  plain- 
tiff shall  recover  full  costs.  This  provision  is  expressed  in 
terms  equally  unqualified  and  comprehensive  as  that  concern- 
ing a  review  of  the  cause.  It  would  literally  apply  to  all 
<<  such  actions,"  whatever  amount  of  damages  had  been  re- 
covered. It  is  manifest,  however,  that  no  such  general 
application  could  have  been  intended.  As  the  law  had  im- 
posed no  restriction  upon  the  plaintiff's  right  to  recover  his 
ordinary  costs,  except  when  his  damages  were  not  above 
seven  dollars,  the  object  and  effect  of  the  certificate  are 
necessarily  limited  to  such*a  case.  The  only  purpose, 
then,  of  this  provision,  is  to  qualify  and  control  the  restric- 
tion upon  costs  imposed  by  the  22d  section.  And  since  the 
two  provisions  are  blended  together  in  one  sentence,  there 
is  no  good  reason  to  doubt  that  they  both  originated  in  the 
same  purpose.  As  the  23d  section  is,  therefore,  to  be  regar- 
ded in  the  nature  of  a  proviso  to  the  22d,  the  reasoning  of 
Prentiss,  J.  in  Robinson  v.  WhUcher  and  wife,  may  be  ap- 
pealed to  as  conclusive  of  the  present  case. 

The  23d  section  of  the  present  act  will  thus  stand  as  a 
substitute  for  the  entire  proviso  in  the  old  statute.  The  dif- 
ference of  phraseology,  occasioned  by  the  words  '^  in  any 
&uch  action  "  inserted  in  the  new  section,  does  not  necessa- 
rily create  a  difference  in  the  sense  ;  because  these  words 
may  be  supplied  by  implication  in  the  former  proviso,  when 
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ROLAND,    that  jg  considered  with  a  proper  reference  to  the  enacting 
1843.       clause.     Moreover,  as  these  words  are  found  not  to  enlarge 
KeUy       the  provision  relating  to  a  certificate,  it  is  not  perceived  why 
Dexter  a<  a/   ^^^y  ^^^^'^  ^^^^  *  greater  effect  in  this  instance.     The  con- 
clusion is,  that  the  review,  taken  by  the  defendant  below, 
being  from  a  judgment  for  damages  above  the  ^m  of  seven 
dollars,  was  not  such  a  review  in  the  action,  as  the  23d  sec- 
tion was  designed  to  affect ;  and,  therefore,  as  the  plaintiff 
below  finally  recovered  a  sum  in  damages  not  exceeding 
seven  dollars,  that  his  right  to  tax  costs  in  the  suit  became 
subject  to  the  restrictive  operation  of  the  22d  section. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
for  the  defendant  in  error  to  recover  costs  equal  to  his  dam- 
ages. 


David  Kellt  v.  Joseph  C.  Dexter,  Dennis  Horton  and 
Ezra  Andrus. 

Where  property  had  been  attached,  and  receipted  to  the  officer,  and  was 
Boon  after,  and  before  any  demand  for  it  had  been  made,  sold  by  the  offi- 
cer at  public  auction,  by  the  mutual  consent  of  the  officer,  the  attaching 
creditors^  the  debtors  and  receiptors,  it  was  held  that  such  sale  was  an 
implied  rescinding  of  the  contract  evidenced  by  the  receipt,  notwith- 
standing the  sale  might  have  been  made  under  the  direction  of  the 
receiptors,  and  operated  for  their  benefit,  and  the  avails  of  the  sale  were 
paid  into  their  hands. 

This  was  an  action  of  assumpsit  founded  on  the  following 
receipt : 

<'  Received  of  D.  Kelly,  constable  of  Danby,  the  following 
'  described  property^  to  wit,  fifteen  cows  of  the  value  of  two 
'  hundred  and  forty  dollars,  also  eight  yearlings  of  the  value 
'  of  forty  dollars,  and  seven  calves  at  three  dollars  and  fifty 
*  cents  per  head,  which  property  we  are  to  return  on  demand, 
<  or  pay  said  Kelly  the  aforesaid  sums,  at  our  choice,  when 
'  called  for,  after  judgments  are  recovered  on  the  demands  on 
'  which  said  property  is  attached.  We  are  to  pay  sfiid  Kelly 
'  for  said  property  according  to  the  above  valuation,  and  if 
'  any  man  claims  said  property,  Kelly  is  to  pay  us  back,  ac* 
^  cording  to  the  above  valuation. 

(Signed)     J.  C.  Dexter, 

Dennis  Horton, 
<  Danby,  23  February,  1836.  Ezra  Andrus.'* 


Dexter  «(  id. 
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The  plaintiff  averred,  in  his  dedarationy  that  the  said    Rvtlavd. 
property  had,  before  the  execution  of  said  receipt,  been  taken    ^  1^3!^'' 
by  him,  aa  cooatable  of  Danby,  on  divers  writs  of  attachment      ^^^jT 
at  the  suit  of  Thomas  McDaniels,  and  T.  &  J.  McDaniels,  _     v. 
against  Jared  L,  Huiett,  and  A.  B.  Hulett,  in  which  suits 
judgments  were  rendered  at  the  then  following  April  and 
September  terms  of  the  Rutland  county  court,  and  that  said 
property  had  been  demanded,  &c. 

The  defendants  pleaded  the  general  issue. 

The  plaintiff  offered  in  evidence  the  foregoing  receipt,  to- 
gether with  the  following  endorsement  thereon,  signed  by 
the  defendants : 

''  Danby,  9  May,  1836.  We  hereby  acknowledge  that 
'  the  within  named  property  has  been  legally  demanded 
*  of  us." 

The  defendants  offered  evidence  tending  to  show  that, 
soon  after  the  execution  of  the  receipt,  the  property  therein 
mentioned  was,  by  the  consent  of  the  plaintiff  and  defend- 
ants, and  the  creditors  and  debtors,  sold,  by  the  plaintiff,  at 
auction ;  that  the  defendant?  were  present  at  the  sale,  which 
was  made  under  their  direction  and  for  their  benefit,  and  that 
the  money  received  therefrom  was  paid  to  them.  And  the 
defendants  proved  that  two  of  said  cows  attached  were  given 
up  as  not  being  the  property  of  the  debtors ;  and  that  a  part 
of  said  cattle  were  claimed  by  the  firm  of  S.  &  N.  J.  Smith, 
and  w^e  recovered  by  them  in  a  suit  against  the  plaintiff 
and  others,  and  that,  in  consequence  of  said  recovery,  the 

sum  of  was  paid  to  S.  &  N.  J.  Smith,  by  T. 

McDaniels,  the  creditor  in  the  execution  against  said  J.  L. 
Hulett.  The  defendants  further  proved  that  the  said  Dexter, 
one  of  the  defendants,  was  the  attorney  of  the  said  McDan- 
iels. 

The  defendants  also  offered  evidence  tending  to  show  that 
a  part  of  the  property,  so  receipted  and  sold,  was  sold  to 
irresponsible  persons,  and  that  the  avails  had  not  been  re- 
ceived, and  probably  could  not  be  collected  ;  but  the  court 
rejected  this  evidence  as  irrelevant-— as  the  sale  was  in  the 
presence,  and  under  the  direction,  of  the  defendants — unless 
they  could  show  that  such  property  was  sold  to  such  persons 
against  the  consent  of  the  defendanU. 

The  defendants  requested  the  court  to  charge  the  jury 


Dexter  tt  at. 
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Rutland,  that  it  was  necessary  for  the  plaintiff  to  prove  the  rendition 
^13^^^*  of  the  judgments  as  described  in  his  declaration,  and  that 
jj^^jj  writs  of  execution  had  been  duly  issued  thereon,  and  placed 
«•  ,  in  the  hands  of  the  officer  attaching  the  property,  within 
thirty  days,  or  if  placed  in  the  hands  of  another  officer,  that 
it  was  necessary  to  prove  that  a  demand  of  the  property  re- 
ceipted had  been  duly  made  of  the  plaintiff. 

The  defendants  also  requested  the  court  to  charge,  that  the 
liability  of  the  receiptors  was  discharged  by  the  sale  of  the 
property,  as  above  described. 

But  the  court  refused  so  to  charge,  and  charged  the  jury 
that  the  plaintiff  was  entitled  to  recover  on  the  evidence  he 
had  introduced  as  above  described. 
The  defendants  excepted. 

,  for  the  defendants. 

1.  It  was  incumbent  on  the  plaintiff  to  prove  the  rendi- 
tion of  the  judgments,  and  the  issuing  the  executions,  as  set 
forth  in  his  declaration. 

2.  The  defendants  were  discharged  from  their  receipt  by 
the  public  sale  of  the  property  by  the  plaintiff.  A  new  con- 
tract was  thereby  instituted  ;  and,  if  liable  at  all,  they  were 
liable  for  the  money  they  had  received,  and  not  on  the  re- 
ceipt they  had  given. 

3.  The  defendants  ought  not  to  be  charged  for  property 
sold  by  the  officer  to  irresponsible  persons,  unless  they  ex- 
pressly assented  thereto. 

S.  Foot,  for  plaintiff. 

Proof,  aliunde,  of  the  rendition  of  the  judgments  described 
in  the  declaration,  would  have  been  a  matter  of  supereroga- 
tion, inasmuch  as  by  the  acknowledgment  of  the  defendants 
on  the  back  of  the  receipt,  the  property  had  been  legally 
demanded  of  them. 

The  property  being  sold,  under  the  direction,  and  in  the 
presence,  and  with  the  consent,  of  the  defendants,  such  sale 
could  in  no  wise  discharge  them,  even  if  made  to  irresponsi- 
ble persons — the  defendants  not  objecting  to  such  sale. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.— The  property,  which  the  plaintiff,  a  con- 
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stable  of  Danby,  had  attached,  on  sondry  writs  aglunst  the    RofLAUD, 
Hulelts,  in  favor  of  sundry  persons,  the  defendants  bad      ^843?^^ 


receipted,  and  by  the  terms  of  the  receipt  they  assumed  to  j^^jj 
return  the  property  to  the  officer,  or  pay  for  it,  according  to  v. 
a  given  valuation,  at  their  election,  on  demand,  after  judg^ 
ments  should  have  been  obtained  on  the  demands  upon 
which  the  property  had  been  attached.  It  further  appears 
from  the  case  that,  soon  after  the  receipt  was  executed,  the 
officer  sold  the  property  at  public  auction,  with  the  consent 
of  the  creditors,  and  debtors,  and  also  the  receiptors.  The 
sale,  as  the  case  finds,  was  for  the  benefit  of  the  receiptors, 
and  under  their  direction ;  and  the  avails  of  the  sale  were 
paid  into  their  hands. 

The  question,  then,  arises,  what  must  be  the  efiect  of  such 
a  state  of  facts  upon  the  contract  evidenced  by  the  receipt  ? 
The  defendants  stood  as  bailees  of  this  property,  without  any 
beneficial  interest  The  possession  of  receiptors  has  been 
frequently  called  a  naked  possession.  When  the  property  is 
returnable  on  demand,  the  officer  has  the  right,  at  any  time, 
to  take  it  from  the  possession  of  the  receiptors  by  means  of 
his  original  lien ;  and  when  thus  taken,  no  action  can  be 
sustained  upon  the  receipt. 

When  a  statute  is  passed,  inconsistent  with  a  former  one, 
upon  the  same  subject,  the  latter  is  an  implied  repeal  of  the 
former.  The  same  principle  will  well  apply  to  contracts.  It 
has  been  expressly  adjudged  that  a  contract  is  impliedly  fs* 
adnded  by  a  new  and  inconsistent  agreement.  Taylor  v. 
JffiUary,  1  Crompton,  Mason  &  Roscoe's  R.  741  ;  also  Pat^ 
mart  v.  Coliurn,  Idem.,  65.  This  principle  must,  at  once, 
.  commend  itself  to  every  lawyer.  The  property,  in  the  case 
before  us,  was  sold  by  the  officer,  with  the  consent  of  all  iH 
int$n9i ;  and  it  was  thus  put  beyond  the  power  of  the  de- 
fendants to  return  it.  The  arrangement  is  entirely  incom- 
patible with  the  idea  that  the  property  should  be  returned  by 
the  defendants  in  their  discharge,  as  contemplated  in  their 
receipt  The  sale  being  by  the  etpress  consent  of  all  con- 
cerned, a  new  liability  is,  by  implication  of  law,  imposed 
»pon  the  defendants,  from  their  receipt  of  the  avaik  of  the 
sale ;  and  it  being  before  any  action  bad  accrued  upon  the 
receipt,  it  must,  in  eflfect,  be  hn  implied  rescit^ing  of  the 
oontraot.    After  such  sale,  I  think  it  clear  that  the  officer 

Vol.  XV.   s.  r.  vol.  i.        40 
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RvTLAfiDv    could  not  maintain  trover  for  the  property  attacked,  against 

l843r^*    ^^  receiptors.     When,  by  the  consent  of  all  parties,  and  be- 

H.  &0.  Vail  ^^^  ^^^  breach  of  an  executory  contract,  it  is  pot  out  of  the 

9.         power  of  the  party  to  perform,  it,  it  is  most  reasonable  thai 

J«ckioD.     ^^  should  be  discharged  from  its  obligations. 

If  the  defendants  are  to  be  charged  upon  the  receipt,  thai 
must  measure  the  extent  of  their  liability,  and  not  the  amount 
of  sates,  whether  greater  or  less.  It  can  make  no  difference 
that  the  sale  might  have  been  under  the  direction  of  the  de* 
fendants.  It  was  none  the  less  by  the  consent  of  all  con- 
oerned.  It  being  for  their  interest  to  have  such  sale  made, 
cannot  alter  the  case.  If  such,  course  was  adopted,  as  to 
excuse  the  receiptors  from  the  responsibility  of  sustaining  the 
property  until  it  should  be  demanded  on  execution,  it  might, 
indeed,  be  for  their  benefit ;  but  what  then  2  It  does  not 
follow  that  they  continue  liable  upon  the  receipt.  Such  sale 
might  have  been  beneficial  to  the  others.  They,  doubtless, 
judged  it  would  be,  or  they  would  not  have  consented  to  it. 
It  can  make  no  difference  with  the  question  before  as,  that 
the  moneys  arising  from  the  sale  were  paid  into  the  hands  of 
the  defendants.  They,  doubtless,  hold  them  in  trust  for 
some  one.  Whether  the  attaching  creditors,  or  the  ofllicer 
in  their  behalf,  could  call  them  out,  either  at  law  or  in  chan- 
cery, or  whether  the  attachments  were,  in  effect,  dissolved 
by  the  sale,  so  that  the  moneys  are  held  by  the  defendants  in 
trust  for  the  original  debtors,  are  questions  not  now  before 
the  court. 

The  decision  of  the  question  which  we  have  considered 
will,  of  course,  put  an  end  to  the  present  action  ;  and  there 
is  no  occasion  to  consider  any  other  questions  raised  upon 
this  bill  of  exceptions. 

Judgment  of  the  county  court  reversed. 


H.  &  6.  Vail  v.  John  A.  Conant,  Administrator  of 
John  Jackson. 

I  The  power  of  an  attorney  is  confined  to  the  prosecution  of  a  suit  and 
the  incidents  properly  connected  therewith ;  and  does  not  extend  to 
the  compromising  and  discharging  of  his  client's  caose  of  action,  with- 
oat  receiying  his  fall  claim.         ^ 

This  was  an  action  of  covenant  broken,  brought  upon 
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the  covenant  of  seizin  contained  in  a  deed  executed  by    Rotlahd, 
John  Jackson,  the  intestate,  to  the  piaintifTs,  on  the  10th  of       i843. 
December,  1829,  conveying'to  the  piaintifis,  for  the  consider-  h.  a  q.  Viul 
ation  of  $800,  four  hundred  acres  of  land  in  Hydepark  in       .  *     « 
this  state.  JackMm. 

The  defendant  pleaded  nan  est  factuntj  and  accord  and 
satisfaction.  The  pleas  were  traversed,  and  issue  joined  to 
the  country. 

Under  the  plea  of  accord  and  satisfaction,  the  defendant 
offered  in  evidence  the  following  discharge,  signed  by  tlie 
attorneys  of  record  of  the  plaintiffs. 

"  Hydepark,  January  1 2, 1839.  Received,  of  John  A.  Co- 
nant.  Esquire,  administrator  upon  the  estate  of  John  Jack* 
son.  Esquire,  deceased,  five  hundred  dollars,  by  a  draft  on 
Boston,  agreeably  to  said  Conant's  letter,  dated  Janmiry 
8,  1839;  which  sum  is  in  full  for  the  adverse  squatter 
claim,  or  possession,  and  a  full  quietus  of  the  title  of  the  fol- 
lowing tracts  or  parcels  of  land  lying,  and  being  situate,  in  said 
Hydepark,  and  described  as  follows,  to  wit,  two  hundred 
acres,  being  the  third  division  of  Ransford  Rose ;  also  two 
hundred  acres,  being  the  third  division  of  the  original  right 
of  Giles  Mumford,  and  being  the  same  land  conveyed  by 
said  Jackson,  in  his  lifetime,  deeded  to  Henry  &  George 
Vail  of  Troy,  N.  Y.  for  the  consideration  of  eight  hundred  dol- 
lars ;  said  deed  dated  on  the  10th  day  of  December  ,1829,  and 
acknowledged  on  the  same  day  ;  said  deed  containing  cove- 
nants of  seizin  and  warrantee, — and  upon  which  an  action  is 
now  pending  in  favor  of  said  Vails  against  said  Conant,  as  ad- 
ministrator of  said  Jackson's  estate  ;  and  which  suit  I  hereby 
agree  is  fully  settled  and  discharged,  and  the  title  quieted  in 
said  Vails ;  and  which  suit  I  hereby  agree  shall  be  discon- 
tinued and  dismissed  from  the  docket  of  said  Rutland  county 
court,  on  the  first  day  of  the  coming  term  thereof,  without 
costs  to  either  party ;  and  hereby  direct  the  clerk  of  said 
court  so  to  do.     (Signed)  Joshua  Sawveh,  Att'y  to 

said  Vails,  plaintiffs  in  said  action." 

"  I  hereby  agree  that  the  above  named  suit  shall  be  dis- 
continued at  the  next  term  of  the  Rutland  court. 

16  January,  1839.  S.  Foot,  Att'y  for  Vails." 

The  defendant  also  offered  in  evidence  a  deposition  of 
the  said  Joshua  Sawyer,  stating,  in  substance,  that,  in  the 
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BvTtAifD,  jear  1886,  he  was  employed  by  the  plaintiffs,  to  examine 
^848^^'  into  the  title  to  the  said  land,  and  prosecute,  ir  necessary, 
H.  A,  O.  Vafl  '^  ^®  enforcing  of  their  supposed  right  thereto  ;  that  he 
V.  commenced  suits  for  that  purpose  (the  said  land  being  in 
™'^  two  distinct  lots)  against  one  Flanders,  who  was  in  possess- 
ion thereof,  claiming  title  ;  in  both  which  cases,  after  a  trial 
in  one  of  them,  he  deemed  it  expedient  to  enter  nonsuits ; 
that  he,  thereupon,  consulted  the  plaintiffs  in  regard  to  fur- 
ther proceedings,  and,  having  received  from  them  a  letter  [a 
copy  of  which  was  offered  in  evidence  subsequent  to  said 
deposition,  and  made  part  of  the  case]  he  commenced  this 
suit,  and  employed  the  Hon.  Solomon  Foot  to  attend  to  the 
same  ;  that,  pending  said  suit,  and  under  the  discretionary 
clause  in  said  letter,  he  held  interviews  with  the  "  possessory 
claimants,"  and  having  ascertained  that  they  would  accept 
of  ^500,  and  release  their  <'  possessory  title  "  tothe  plaintiffs, 
be  consented  to  accept,  and  did  accept,  of  the  said  $500 
flrom  the  defendant,  in  satisfaction  and  discharge  of  the 
plaintiffs'  claim  on  account  of  the  said  covenant  of  seizin  ;  and 
that  he  considered  this  an  advantageous  arrangement  for  the 
plaintifis — securing  to  them,  as  he  believed,  a  title  to  the 
land,  which,  had  they  ratified  and  confirmed  his  doings,  he 
testified  would,  in  his  opinion,  have  been  worth  to  them 
twelve  hundred  dollars. 

The  defendant  also  offered  in  evidence  the  said  letter  of 
the  plaintiffs  to  Sawyer,  as  follows. 

«  Troy,  18  July,  1837. 
<  J.  Sawyer,  Esq.  Dear  Sir :  Your  favor  of  the  29th  June, 
'  came  to  hand ;  and  in  reply  would  remark,  we  wish  our 

*  debt  against  Jackson  to  be  kept  secure,  and  put  into  a  shape 
^  so  that  we  shall  realize  the  money,  as  soon  as  will  be  con- 

*  sistent.     As  we  are  not  familiar  with  your  laws,  we  shall 

<  have  to  rely,  in  a  measure,  on  your  judgment  and  discre- 
'  tioD  in  managing  the  business.  It  appears  to  us,  from 
^  your  statement,  we  should  not^permit  the  covenant  in  the 
^  deed  to  expire,  and,  consequently,  proceeding  should  be 
<4iad,  forthwith,  to  prevent  this  result.  And  should  this  be 
*your  impression,  we  wish  you  to  take  this  step  in  time  to 

*  secure  the  desired  result.    You  will  be  so  good  as  to  inform 

<  OS  of  the  couse  you  think  best  to  pursue  in  relation  to  this 
'  business.  Yours  respectfully,  &c. 

(Signed)  H.  &  G.  Vail." 
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•  ^To  the  adminbn  of  the  said  discharge^  and  deposition  B«tlavd, 
and  letter,  the  frfaintiffs  objected,  and  the  coort  rejected  the  i843?^' 
same  ;  whereupon  there  was  a  verdict  and  judgment  for  the^l^ 


plaintiffs,  and  the  defendant  excepted.  «• 


Briggs  and  /tine,  for  defendants. 

1.  The  evidence  offered  ought  to  have  been  submitted  to 
the  jury  with  instructions.  The  letter  of  the  plaintiffs  to 
Sawyer  tended  to  prove  an  authority.  The  evidence  should 
not  have  been  rejected  because  it  was  insufficientlto  prove 
the  whole  issue,  for  other  evidence  might  have  been  offered 
connected  with  the  rejected  evidenoe,  to  make  out  the  de- 
fence. Whether  the  discharge. was  to  be  admitted  or  not, 
was  a  question  depending  upon  the  authority  of  Sawyer  and 
Foot  to  make  it ;  and  evidence  was  offered  tending  to  show 
that  they  had  authority,  which  was  a  question  of  fact. 

2.  The  disclmrge  was  sufficient  evidence  under  the  plea  of 
accord  and  satisfaction.  Sawyer  and  Foot  were  the  attor- 
neys, of  record  for  the  plaintiffs,  in  &  suit  of  &  disputable 
character  and  uncertain  damages.  The  question  then  arises 
— what  authority  and  discretion  have  attorneys  of  record  io 
adjusting,  settling,  discharging,  or  discontinuing  suits? 
Without  special  authority,  they  have  a  right  to  refer  suits, 
and  enter  into  a  rule  of  reference.  Holmes  et  al.  v.  Parker^ 
7  Cranch,  436.  In  Gailord  v.  Smarty  6  Cowen,  386,  it  was 
held  that  an  attorney,  under  a  general  power,  might  discon- 
tinue a  suit.  He  may  waive  objections  to  evidence,  make 
admissions  in  pleading,  or  by  parol,  and  enter  nonsuits  or 
defaults,  execute  releases,  &c.  Alton  v.  GUmanton,  2  N. 
H.  R.  520.  He  may  bind  his  client,  as  that  a  judgment 
shall  be  final,  so  that  the  client  cannot  appeal  or  review  the 
action.     Pike  v.  Emerson,  5  N.  H.  R. 

An  attorney  is,  in  some  degree,  the  agent,  as  well  as 
lawyer,  of  the  plaintiff.  When  execution  is  issued,  he  may 
give  time  to  the  defendant,  and  direct  the  sheriff  to  postpone 
a  sale,  advertise,  &c.  Lynch  et  al.  v.  Commanwealthy  16 
S.  Sl  R.  368.  It  was  decided  in  Gorham  v.  Gale^  7  Cowen, 
789,  that  the  plaintiff's  attorney  might  give  directions  to  the 
sheriff  as  to  the  manner  of  collecting  the  execution.  An 
attorney  may  enter  a  remittis  damna,  as  to  part,  and  take 
judgment  for  the  rest.     2  Ld.  Ray.  1142;  1  Salk.  70.    In 
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Rutland,    the  oase  of  Craig  V.  Turner,  6  Johns,  R.  53,  it  i«  stated,  hs 
1843!^^*    ^  doubtful  point,  whether  the  attorney  of  record  could  not 


J["]j^"^r"^  discharge  the  debt,  without  any  satisfaction.  The  law 
9.^  necessarily  confides  to. him  a  large  discretion  over  the  suit. 
Jackton.  1°  this  state,  the  practice  has  always  been  for  the  attorney 
of  record,  especially  when  his  client  resides  at  a  distance,  as 
in  this  case,  to  control  the  suit,  and,  without  special  authority, 
to  compromise,  settle,  and  discharge  it,  or  compound  with 
the  debtor ;  and  to  exercise  a  discretion  in  claims,  doubtful, 
either  as  to  the  ability  of  the  debtor  or  the  validity  of  the 
claim. 

Policy  requires  that,  where  a  defendant  has  acted  in  good 
faith,  and  paid  the  claim  to  the  attorney,  he  should  be  pro- 
tected ;  and  if  the  attorney  should  be  unfaithful,  the  loss 
should  fall  upon  the  person  who  has  given  credit  to  him  and 
put  it  in  his  power  to  obtain  money  from  the  defendant. 

It  is  said  in  Lewis  et  qL  v.  Oamage^  i  Pick.  347,  that  the 
attorney  cannot  discharge  the  debtor  upon  the  payment  of  a 
less  sum  than  the  amount  of  the  judgment.  The  question, 
however,  in  that  case,  was  on  a  suit  upon  a  bond  for  prison 
limits,  and  it  appeared  clearly  that  the  discharge  was  obtained 
by  fraud  of  the  judgment  debtor.  There  is  no  pretence  of 
fraud  or  collusion  in  the  present  case.  No  debt  was,  in  this 
case,  fixed  by  a  judgment.  It  was  uncertain  whether  the 
plaintiff  could  make  out  his  case,  and  whether  the  estate 
was  solvent  to  pay  any  part  of  the  claim,  if  established. 

Smdlley  fy  Adams^  for  plaintiffs. 

I.  The  deposition  offered  could  not  be  received  to  vary 
the  terms  of  the  discharge,  or  to  show  with  what  intent  it 
was  executed.  But,  if  admitted,  it  only  proves  that  nothing 
•  was  paid  or  intended  to  be  paid  to  the  plaintiffs,  or  received 
by  them,  in  satisfaction  of  Jackson's  covenant,  but  that  which 
the  deponent  received  from  defendant,  was  received  for  the 
adverse  squatter  daim,  under  an  agreement  that  Sawyer 
should  purchase  that  claim,  quiet  the  title  to  the  land  in  the 
plaintiffs,  and  discontinue  the  suit.  But,  throughout  the 
V  whole  transaction.  Sawyer  professes  to  act  for  himself,  and 
consequently,  he  alone  is  bound  by  his  acts.  He  has  agreed 
that  the  suit  is  settled,  that  the  title  is  quieted,  &c.,  but  all 
for  himself.     He  is  not  admissible  to  prove  his  authority  as 
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against  the  plaintiffs,  for  that  would  be  to  exonerate  himself.     Rvtlaitd, 
Shiras  v.  Morris  et  al.  8  Cow.  R.  60 ;  4  Day.  458.  '^iS?'^' 

II.  Assuming  that  Sawyer  intended  to  bind  the  plaintiffs,  h  ^  ^  vilH 
it  is  clear,  from  the  deposition  and   letter  of  the  plaintiffs,  v. 
referred  to,  that  he  bad  but  a  bare  authority  to  prosecute  the     'jtokMB. 
suit  to  judgment,  without  any  special  power  to  compromise 

or  commute  the  demand.  What  is  the  power  of  an  attor- 
ney ?  He  is  an  officer  of  the  court,  with  special  and  lim-> 
ited  powers,  well  defined  and  established,  by  usage  and  au- 
thority ;  and  it  would  be  impolitic  and  dangerous  to  enlarge 
them,  or  leave  them  indefinite  or  doubtful.  ^An  attorney, 
by  virtue  of  his  general  authority,  cannot  compromise  a  suit, 
nor  can  he,  having  a  demand  for  collection,  assign  or  com- 
pound it.  Penniman  ei  al.  v.  Patching  5  Vt.  R.  352  ;  Car' 
ter  V.  T\aeoit  10  Vt.  R.  471 ;  Parat  v.  fVeUs  et  al.  2  Vern.  ^ 
127.  ^ 

/T  He  cannot  discharge  his  client's  debt  on  receiving  a  part  ;/^ 
and  if  he  give  a  receipt  when  nothing  is  paid,  it  cannot  affect 
his  client.  Paley,  221,  222.  He  cannot  enter  a  retraxit,  or 
discharge  a  defendant  from  execution,  without  payment. 
Lewis  V.  Oamage,  1  Pick.  347 ;  Kellogg  v.  Gilberty  10 
Johns.  R.  220,  229  ;  Oorham  v.  Gale,  7  Cow.  739  ;  Jack* 
son  y.  Barlleit,  8  Johps.  R.  281.  Even  a  general  agent  can- 
not commute  the  payment  of  the  debt  or  demand  of  his  prin- 
cipal, by  receiving  some  other  thing  in  discharge  of  the  debt. 
Paley,  221. 

III.  The  evidence  was  inadmissible,  because  it  only  tended 
to  prove  a  mere  executory  i^reement ;  whereas,  to  be  perti- 
nent to  the  issue,  it  should  have  tended  to  prove  the  agree- 
ment between  the  defendant  and  plaintiffs  to  accept  the  sat- 
isfaction, and  that  such  satisfaction  was  reasonaUe,  perfect, 
certain  and  executed.  For,  an  accord,  before  it  can  have  any 
legal  obligation  or  effect,  must  be  comfrfetely  executed.  1 
Saunders,  P.  &  E.  30,  and  33,  and  authorities  there  cited. 

IV.  This  action  is  founded  on  the  deed  ;  and  the  right  of 
action  was  perfect,  on  the  etecution  of  the  deed.  The  duty 
sought  to  be  enforced  by  the  action,  must  be  avoided  by  mat- 
ter of  as  high  a  nature  as  the  deed.  The  receipt  or  acknowl- 
edgment, not  being  under  ^e^,  cannot  be  received  as  evi^ 
dence,  under  the  plea.     1  Swift,  669,  670,  673. 
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R0TLAIID,       The  opioion  of  the  court  was  delivered  by 
laS^!^*        Hebard,  J. — Has  an  attorney,  without  special  authority. 


HAG.  VtU  ?^^^^  ^^  compromise  and  settle  his  client's  cause  of  acUon, 
V.  without  receiving  the  full  amount  of  his  claim  ?    It  has  been 

Jaeluoal  insisted,  in  argument,  that  the  attorney,  in  this  case,  had  some 
more  general  powers  conferred  upon  him,  by  the  terms  of  his 
«.  employment,  than  is  incident  to  an  attorney  in  ordinary 
cases ; — and  this  is  sought  to  be  established  by  a  letter  from 
the  plaintiffs  to  Joshua  Sawyer,  Esqr.,  one  of  the  plaintiffs' 
attorneys.  But  it  cannot  fairly  be  established  from  the  let- 
ter. Sawyer,  before  that,  had  been  employed  by  the  plain- 
tiffs, and  this  letter  was  written  in  answer  to  one  from  Saw- 
yer to  them.  In  the  letter,  the  plaintiffs  say, — '^  We  wish 
our  debt  against  Jackson  to  be  kept  secure,  and  put  in  a 
shape  that  we  shall  realize  the  money,  as  soon  as  will  be  con- 
sistent.    As  we  are  not  familiar  with  your  laws,  we  shall 

'  have  to  rely,  in  a  measure,  upon  your  judgment  and  discre- 
tion, in  managing  the  business."  From  the  foregoing,  we 
see  that  the  plaintiffs  declined  giving  their  attorney  any 
directions,  only  to  pursue  out  the  original  purpose,  in  his 
judgment  and  discretion  ;  and  from  that,  also,  we  learn  that 
the  only  purpose  was  the  collection  of  the  money.  Hating 
received  a  letter  from  their  attorney,  it  would  be  very  natu- 
ral to  make  some  reply,  and  we  can  hardly  see  what  they 
could  have  said  less  than  they  did.  As  there  is  nothing  con- 
tained in  the  letter  which  varies  the  powers  and  discretion  of 
^  the  attorney,  it  becomes  important  to  inquire  what  are  the 
powers  and  authority  of  an  attorney,  which  are  incident  to 
the  trusts  and  duties  he  has  to  perform. 

//  An  attorney  ai  law,  in  Jacob's  Law  Dictionary,  is  defined 
to  be  ^'a  person  who  takes  upon  himself  the  business  of 
other  men,  by  whom  he  is  retained/'/  The  particular  duties, 
and  powers  of  an  attorney,  to  bina  his  client  by  his  acts, 
have  been  somewhat  considered  by  courts.  At  one  time  it 
was  doubted  whether  payment  to  an  attorney,  was  payment 
to  his  principal ;  but  this  was  decided  as  being  incident  to  his 
powers,  in  1  H.  Black.  R.  8.  Since  that,  the  power  of  attomies, 
as  agents  for  their  employers,  has  been  variously  considered. 
It,  however,  has  been  fully  ^ttled,  that  they  have  the  con* 
trol  of  the  suit  in  which  they  are  retained,  so  far,  at  least, 
as  to  bind  their  clients  by  all  their  agreements  in  relation  to 
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all  the  circumstance  of  the  trial.     He  may  agree  to  a  con-    Rvtlaxd, 
tinuance ;  or  he  may  admit  a  fact  on  trial,  which,  otherwise,       184^^^' 
the  opposite  party  must  prove.  He  may  agree  upon  the  formjj  ^q  viii 
and  time  of  trial ;  and  it  would  seem  by  the  authorities  refer-         «; 
red  to  in  the  case  of  Oorham  v.  Gale,  6  Cow.  739,  that  he    ja^^n. 
may  submit  his  client's  cause  to  an  arbitration,  so  as  to  bind 
his  client.     But  it  is  held,  in  the  same  case,  that  an  attorney 
cannot ''  enter  a  retraxit,  or  discharge  a  defendant  from  exe- 
cution without  payment."     But  it  is  urged  that  the  attorney, 
in  this  case,  did  not  intend  to  bind  his  principal ;  or  if  he  so 
intended,  that  the  writing  is  not  so  drawn  as  to  have  that 
effect.     We  think  the  paper,  although  inartificially  drawn, 
is  well  enough  to  bind  the  plaintiffs,  if  he  had  that  power. 
He  describes  the  suit  and  the  cause  of  action,  and  the  parties, 
.  and  signs  his  name  as  attorney,  which  is  sufficient  in  a  case 
where  he  has  power  to  do  so.     But  we  think  he  has  not  that 
power.    The  current  of  authorities  is  against  it.     In  the 
case  of  BM  v.  Mason,   10  Vt.  R.  509,  the  judge,  in  deliv- 
ering the  opinion  of  the  court,  says,  that  it  may  be  doubted 
whether  an  attorney,  in  any  case,  can  borrow  money  to 
prosecute  an  action,  and  pledge  the  credit  of  the  client,  and 
render  him  responsible.''    If  the  attorney  could  not  borrow 
money  to  prosecute  his  client's  suit  in  a  case  of  necessity^ 
to  save  the  suit  from  being  lost,  and  bind  his  client  for  the  \ 
payment  of  it,  it  is  most  clear  that  the  powers  of  the  attorney 
are  confined  to  the  prosecution  or  defence  of  the  suit,  and/ 
that  he  has  no  power  to  compromise  and  agree  upon  ter 
^od  conditions  of  settlement 

In  Penniman  v.  Patchin,  5  Vt.  R.  352,  a  similar  doctrine 
is  held.  In  that  case,  the  power  of  the  attorney  to  make 
any  disposition  of  a  demand,  is  denied. 

The  case,  of  GaUard  v.  Smart,  6  Cow.  385,  cited  by 
defendant's  counsel,  clearly  recognizes  the  doctrine  that  an 
attorney  cannot  give  a  release  to  a  cause  of  action,  although 
he  may  enter  a  discontinuance, — because  that  does  not  dis- 
charge the  dause  of  action,  The  plaintiff  may  commence  a 
new  suit  in  that  case* 

Judgment  affirmed. 


Vol.  XV.  s.  a,  vol.  f.  41 
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RffTLAlAi 

jSST*  Rowland  P.  Coolet  v.  Edward  U.  Aii^en. 


Coolej       The  court  will  not  dlsmifli  a  caase  for   want  of  juriBdiction  of  the  countjr 
Aik*  eonrtf — when  no  each  motion  was  made  there,  and  the  ad  iatmnmm  ia  over 

one  hundred  dollars,  and  it  does  not  appear  that  the  plaintiff,  in  laying 
bis  damages,  improperly  attempted  to  give  jurisdiction  to  that  court. 
The  selectmen  of  a  town  refused  to  receive  the  disclosure  of  a  person  asses- 
sed for  money  at  interest,  and  he  afterwards  agreed  to  appear  before  them 
and  make  his  disclosure,  and  neglected  so  to  do,  and  there  was  no  sub- 
sequent refusal  or  neglet  on  their  part,  to  reeeiye  such  disclosure.  HM 
that  his  agreement  and  neglect  was  a  waiver  of  any  claim  on  account  of 
the  refusal. 

This  was  an  action  on  the  case  against  the  defendant^ 
who  was  one  or  the  selectmen  of  the  town  of  Benson,  for 
refusing  to  administer  to  the  plaintiflf  the  oath  provided  by 
the  statute,  in  the  case  of  persons  aggrieved  by  reason  of  the 
assessment  of  money  on  hand,  debts  due,  d^c,  by  the  listers, 
and  for  refusing  to  receive  and  return  to  the  town  clerk  the 
plaintiff's  disclosure,  under  the  statute,  by  reason  of  which 
he  was  unjustly  taxed,  &c. 

Plea,  not  guilty, -atid -trial  by  jury. 

On  the  trial  in  the  countjf  court,  it  was  agreed  by  the 
parties,  that  at  the  annual  March  meeting  of  the  town  of 
Benson  in  1836,  Daniel  Oofoot,  Dan'Higgins,  and  the  de* 
fendant,  were  duly  appointed  and  sworn  as  selectmen  in 
and  for  said  town  of  Beiison,  for  the  year  then  next  ensuing, 
and  that,  at  the  same  meeting,  Seth  Wood,  Isaac  Dickinson, 
and  Hubbard  N.  Griswold,  were  duly  elected  and  sworn  as 
listers;  that  said  listers  made  out,  and  signed,  a  list  of  pro- 
perty by  them  assessed,  including  money  on  hand,  debts  due, 
&c.f  with  the  names  of  the  persons  assessed,  in  due  form  ; 
and,  on  the  18th  day  of  June,  1836,  lodged  the  same  with 
the  town  derk  of  Benson ;  that  the  name  of  the  plaintiff 
was  placed  in  said  assessment,  with  the  sum  of  five  thousand 
ddlars  thereto  annexed,  for  moneys  on  hand,  and  debts  due 
hkn,  Ac. ;  that,  in  the  grand  list  of  Benson  for  1836,  the  sum 
of  three  buodred  dollars,  being  six  per  cent,  on  the  said  sum 
of  five  thousand  dollars,  was  included  in  the  list  set  to  the 
name  of  the  plaintiff,  and  included  in  the  respective  balances 
aet  to  his  name  for  state,  highway,  county,  town,  and  other 
taxes ;  that  school,  town,  highway,  and  state  taxes  were  duly 
i  to  the  plaintiff  on  said  three  hundred  dollars,  amount- 


Aikeo. 
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ing,  in  the  whole,  to  sixty  one  dollars  and  fifty  cents,  and    R^tlavd, 
that  said  Cooley  was  compelled  to  pay,  and  did  pay,  the       iSSS7* 
same,  previous  to  the  20th  day  of  June,  A.  D.  1837,  and      q^^ 
before  the  commencement  of  this  suit,  to  the  several  collec*         «• 
tors  of  the  said  taxes,  who  held  tax  bills  and  warrants,  duly 
made  out,  for  the  collection  of  the  same. 

The  plaintiff  then  offered  evidence  tending  to  show,  that 
on  the  29th  day  of  July,  A.  D.  1836,  he  went  to  the  store  of 
the  defendant,  in  said  Benson,  and  there  found  the  defen* 
dant  and  the  said  Dan  Higgins,  (being  two  of  the  selectmen 
of  said  town)  together,  and  oflRsred  to  make  his  disclosure, 
under  the  statute,  in  relation  to  his  money  on  hand  and 
debts  due,  &c. ;  and  then  wrote  a  paper  stating,  substan- 
tially, that  on  the  first  day  of  April  then  last  past,  the 
amount  of  his,  the  plaintiff's,  money  on  hand,  or  obligationa 
for  money  or  any  other  property  then  due,  or  to  become  du0 
or  payable,  at  any  after  day,  which  he  deemed  good  and 
collectable,  was  not  over  and  above  what  was  then  due  and 
owing  from  him  ;  and  that  he  then  presented  it  to  the  d^ 
fendant,  and  requested  him  to  adni^l^nl^ttth  provided 
by  law,  and  to  receive  his  <yiclpi|i»  7  -tMi^jplpdefendant 
refused  so  to  do,  and  said  tRkt^Tie  would  as  s jpn  take  bit 
disclosure  without  oath  as  ^i^lfjMf  tSCSnff^  tin  course  of 
the  conversation,  the  defendnt  contended  that  the  had  a 
right  to  inquire  what  particula%  pfiiJI^mfVrUp  plaintiff, 
and  how  much  ;  and  what  parttclilix.  xgr8Qp04re  owed,  and 
how  much  ;  that  the  plaintiff  pressed  tne  subject  upon  tbe 
defendant,  and  said  Higgins,  and  appeared  anxious  to  close 
the  business,  but  both  declined ;  and  that  plaintiff  then  left 
the  store,  saying  that  he  had  done  all  that  he  was  bound  to 
do,  and  that  he  should  not  take  any  more  trouble  about  it. « 

The  defendant  then  offered  evidence  tending  to  show 
(hat,  in  the  course  of  the  conversation  between  the  parties, 
which  followed  the  application  of  the  plaintiff  at  tbe  store 
of  the  defendant,  a  subsequent  meeting  of  the  selectmen 
was  proposed  by  the  defendant  and  Higgins ;  that  the  de* 
fendant  was  then  about  going  on  a  journey,  and  left  said 
town  the  same  afternoon  for  that  purpose ;  and  that,  when 
the  plaintiff  requested  said  Aiken  to  administer  the  oath,  tbe 
plaintiff  had  not  finished  writing  out  his  disclosure. 
The  defendant  then  offered  testimony  tending  to  show 
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F^ruarUf 
1843. 

Cooley 
Aiken. 


that  on  the  1 1th  day  of  August  1836,  a  meeting  o(  the  three 
selectmen  was  held  at  the  town  clerk's  office  in  said  Benson, 
for  the  purpose  of  taking  and  certifying  disclosures,  under 
the  statute,  and  that  said  Higgins,  one  of  the  selectmen,  gave 
notice,  early  in  the  afternoon  of  that  day,  that  this  meeting 
would  be  held  at  that  time  and  place,  in  the  presence  and 
hearing  of  the  plaintiff;  that  the  plaintiff  said  that  he  had 
done  all  that  he  was  bound  to  do,  and  that  he  would  not  go 
before  said, Aiken  at  any  rate,  for  he,  Aiken,  had  misused  or 
abused  him  ;  that  the  plaintiff  did  not  attend  this  meeting  of 
the  selectmen,  and  that  his  dwelling  house  was  but  about  ten 
rods  distant  from  the  place  of  said  meeting ;  that  after  the 
meeting  was  over,  two  of  the  selectmen,  to  wit,  the  said 
Higgins  and  Daniel  Crofoot^  went  to  the  plaintiff's  house 
to  see  him,  but  could  not  find  him,  and  that  Higgins 
went  home ;  that  Crofoot  went  again  to  the  plaintiff's 
house,  and  found  him  at  home,  and  th&t,  in  the  course  of 
the  conversation  upon  the  subject,  the  plaintiff  said  that 
he  had  applied  once  to  Aiken  and  Higgins,  and  they  had 
refused  him,  and  he  was  not  bound  to  pursue  them ;  that  he 
would  not  go  before  Aiken  again,  for  he,  Aiken,  had  abus* 
ed  him,  but  that  he,  the  plaintiff,  was  willing  to  go  before 
aaid  Crofoot  and  Higgins,  and  transact  the  business  with 
them,  at  any  time  and  place,  they  might  appoint ;  and  that 
Crofoot  proposed,  and  the  plaintiff  agreed  upon,  the  next 
Tuesday  evening  at  the  plaintiff's  house  for  that  purpose ; 
that  Crofoot  then  wrote  a  line  to  Higgins,  informii^  him  of 
this  appointment ;  and  that  on  the  said  Tuesday  evening  Cro- 
foot went  into  the  village  of  Benson,  and  was  told  that  the 
plaintiff  had  left,  on  a  journey  to  Massachusetts  or  Con- 
necticut on  the  Monday  morning  before,  and  that  Crofoot 
did  not  go  to  the  plaintiff's  house  for  that  reason  ;  that  Hig- 
gins did  not  attend  on  said  Tuesday  evening ;  and  that,  after 
the  commencement  of  this  suit,  the  plaintiff  told  said  Cro- 
foot that  he  could  not  have  agreed  to  a  subsequent  meeting 
on  said  Tuesday  evening,  because  he  had  been  making  pre- 
parations to  leave  the  state,  on  a  journey,  on  the  Monday 
before,  and  did  leave  accordingly.  The  defendant  also  gave 
evidence  tending  to  prove  that  previous  to  the  said  Tuesday 
evening,  and  after  the  1 1  th  August,  the  plaintiff  said  he  did 
not  like  the  course  the  selectmen  were  taking  with  him, — 
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that  be  should  be  too  quick  for  them,  and  if  they  wanted  to 
see  him,  they  would  have  to  come  to  Connecticut  or  Massa- 
chusetts. The  admission  of  this  testimony,  as  to  what  took 
place  on  the  1 1th  August  and  after,  was  objected  to  by  the 
plaintiff,  but  the  objection  was  overruled  by  the  court,  and 
the  testimony  was  admitted. 

The  court  chaiiged  the  jury,  that  if  this  last  testimony,  as 
to  what  took  place  on  the  11th  August,  and  after,  was  be- 
.  lieved,  the  defendant  was  not  liable  ;  and  that  if  the  plain- 
tiff did  agree  to  meet  the  selectmen  on  the  Tuesday  evening 
as  testified,  and  neglected  and  refused  so  to  attend,  it  released 
or  discharged  any  right  of  action  that  might  have  previously 
accrued  to  the  plaintiff,  or  that  was  relied  upon  by  the  plaintiff 
in  support  of  the  issue  on  his  part.  The  jury  returned  a 
verdict  for  the  defendant. 

To  the  said  decision  and  chaise  of  the  court,  the  plaintiff 
excepted. 


ROTLAITD, 

Cooley 

V. 

Aiken. 


L.  C.  KeUoggy  for  plaintiff. 

I.  The  testimony  offered  by  the  plaintiff  shows  a  complete 
cause  of  action.  It  has  been  decided  by  this  court  that  the 
duties  of  the  selectmen,  in  reference  to  disclosures  under  the 
listing  act  of  1825,  (Rev.  Stat,  p.  543,)  are  of  a  ministerial 
character.  Kellogg  v.  Biggins  et  al.,  11  Vt.  R.  240. 
Consequently,  the  refusal  of  the  selectmen  to  administer  to 
the  plaintiff  the  oath  provided  by  law,  in  such  cases,  and  to 
receive  bis  disclosure,  at  the  time  he  applied  to  them  for  that 
purpose,  gave  the  plaintiff  a  right  of  action  against  those  of 
the  selectmen  so  neglecting  or  refusing  to  do.  The  testi- 
mony shows  that  all  that  was  necessary  to  be  done  on  the 
part  of  the  plaintiff,  in  order  to  perfect  that  right,  was  done. 

II.  The  testimony  offered  by  the  defendant,  as  to  what 
took  place  after  the  29th  July,  (when  the  plaintiff  made  his 
application  to  the  selectmen,  and  was  refused,)  ought  not  to 
have  been  admitted,  for  the  plaintiff's  ri^t  of  action  was 
complete  on  that  day,  and  this  testimony  does  not  show  a 
discharge  of  that  right.  The  appointment  made  with  Crofoot 
was  nugatory,  since  it  was  made  with  one  of  the  selectmen 
only.  It  could  have  no  binding  effect  on  the  plaintiff,  so  far 
as  this  action  is  concerned,  because  it  was  made  without 
consideration,  and  does  not  amount  to  a  waiver  of  any  right 
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Rutland,   which  had  previously  accraed  to  him.     In  fact,  a  waiver  of 
1843!^*    such  right  is  expressly  guarded  against  in  the  language  at* 

The  cause  of  ac- 


Cooley 

9. 

Aik«B. 


tributed  to  the  plaintiff  on  this  occasion, 
tion,  once  accrued,  must  have  been  discharged,  if  at  all,  by 
some  act  either  of  the  plaintiff  or  the  defendant  No  such 
act  of  the  latter  is  pretended  on  the  part  of  the  defence. 
Can  the  mere  assent  of  the  plaintiff  to  the  proposition  of 
Crofoot  be  construed  to  have  the  effect  of  such  an  act  on  his 
part,  when  it  was  not  even  valid  and  binding  on  Crofoot  ? 

III.  If  this  testimony  ought  not  to  have  been  admitted, 
by  parity  of  reasoning,  the  charge  of  the  court  was  erro- 
neous. 


JS.  N.  BriggSy  for  defendant. 

I.  We  contend  that  the  county  court  had  not  jurisdiction 
in  this  case,  upon  the  plaintiff's  declaration.  The  question 
of  jurisdiction  can  be  taken  at  any  stage  of  the  proceeding  in 
a  suit,  and  if  a  want  of  jurisdiction  appear,  it  is  the  duty  of 
the  court  to  dismiss  the  suit. 

The  injury  sustained  by  the  plaintiff,  as  stated  in  the 
declaration,  and  shown  on  the  trial,  amounted  to  $61.50, 
and  it  is  not  alleged,  nor  is  any  testimony  offered  to  show, 
that  the  plaintiff  sustained  any  other  injury.  The  rule  of 
damages  is,  we  believe,  as  stated  by  the  judge  who  tried  the 
case,  this  sum  and  the  interest  thereon.  The  action  of  tres- 
pass de  bonis  asportatis  would  imply  that  there  might  be 
more  damages,  beyond  the  value  of  the  property,  than  in  the 
action  of  trespass  on  the  case,  where  the  damages  seem  to 
be  settled,  or  nearly  so,  by  the  declaration  itself.  The  case 
ofEUtridge  v.  RoUihs,  12  Vt.  R.  541,  if  good  law,  must 
settle  the  question.  A  justice  has  jurisdiction  in  this  case. 
Kdlogg  V.  Aiken,  1 1  Vt.  R.  243. 

II.  Did  the  county  court  err  in  admitting  testimony  as  to 
what  took  place  on  the  1 1th  August  and  after?  We  contend 
that  the  testimony  was  correctly  admitted.  The  testimony 
previously  admitted  was  conflicting  as  to  the  fact,  whether 
plaintiff  had  made  and  offered  his  disclosure  to  defendant 
Defendant  had  also  given  evidence  tending  to  show  that  a 
subsequent  meeting  of  the  selectmen  would  be  held  for  the 
purpose  of  receiving  disclosures,  and  that  defendant  was 
about  going  a  journey,  and  had  not  time  to  do  the  basinets 
then. 


Aiken. 
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The  selectmen  were  not  bound  to  attend  to  the  bumnett    lUrrLAirD, 
of  receiving  and  certifying  a  disclosure  at  any  time,  but  had    ^^3^^' 
a  right  to  consult  their  own  as  well  as  other's  convenience      r~T 
for  such  a  purpose,  and  might  properly  fix  upon  a  time  and         «. 
place,  and  give  notice  thereof  to  the  persons  interested,  for 
transacting  the  business.     The  plaintiff  had  no  reason  to 
complain  of  defendant's  acts,  if  plaintiff  had  an  opportunity 
to  make  his  disclosure  and  refused  to  avail  himself  of  it. 

It  is  contended,  by  the  plaintiff,  that  a  right  of  action  ac- 
crued upon  the  defendant's  refusing  to  certify  his  disclosure. 
If  defendant  did  refuse  to  certify  plaintiff's  disclosure,  and 
bad  no  reasonable  excuse  for  such  refusal,  still,  if  plaintiff  had 
an  opportunity,  and  might  have  had  his  disclosure  certified 
subsequently,  it  cannot  be  said  that  the  injury  complained  of 
by  plaintiffs,  accrued  in  consequence  of  the  act  of  defendant. 

III.  Was  the  chaise  of  the  court  correct  ?  The  court 
charged  that,  if  the  testimony  was  believed,  the  defendant 
was  entitled  to  recover.  The  testimony  was  full,  that  there 
was  a  meeting  of  the  selectmen  for  the  express  purpose  of 
receiving  disclosures  —  that  plaintiff  had  notice  of  this  meet- 
ing—  that  a  subsequent  meeting  was  agreed  upon  by  plain- 
tiff and  the  selectmen,  which  meeting  plaintiff  agreed  to 
attend  and  make  his  disclostire,  and  that  he  failed  to  do  so. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — The  question,  whether  the  county 
ooort  had  jurisdiction,  is  presented  now  for  the  first  time,  the 
same  not  having  been  raised  in  the  county  court.  The  only 
ground  on  which  the  court  can,  with  propriety,  dismiss  a 
cause  for  want  of  jurisdiction,  in  a  case  where  the  damages 
aie  laid  within  the  jurisdiction  of  the  county  court,  is  when 
it  appears  that  the  party  has  fraudulently  attempted  to  give 
jurisdiction,  by  laying  his  damages  above  one  hundred  dollars 
for  the  sole  purpose  of  giving  jurisdiction.  It  was  on  this 
ground  that  the  case  of  KUtridge  v.  RoUin$,  12  7t.  R.  541, 
was  decided  ;  and  though  I  was  opposed  to  the  decision  in 
that  case,  on  the  ground  that,  in  trespass  de  bonis  iupartoHa 
the  value  of  the  goods  are  never  the  criterion  of  damages, 
yet  it  is  to  be  considered  that  the  law,  as  established  in  that 
case,  is  to  govern  in  all  cases,  when  the  county  court  believe 
that  the  party  has  wrongfully  attempted  to  give  them  juris* 
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RuTLAvo,    dicticm.    In  a  subsequent  case  of  Spafford  v.  Bichardson^ 
\S!^^    where  the  plaintiflf  decfaired  on  a  contract  for  one  hundred 
~~         bushels  of  corn,  to  be  delivered  at  a  day  certain,  and  no  evi- 
V.         dence  was  given  to  show  that  the  value  of  the  corn  was,  or 
^^*°'      could  be,  over  eighty-three  dollars,  it  was  determined  that 
the  county  court  erred  in  dismissing  the  cause  for  want  of 
jurisdiction.     As  this  question  was  not  raised  at  the  county 
court,  we  cannot  determine  that  the  plaintiff  attempted  im- 
properly to  give  jurisdiction  to  the  county  court. 

It  appears  from  the  exceptions  that,  on  the  29th  of  July, 
1836,  the  plaintiff  appeared  before  the  defendant  and  Mr. 
Higgins,  two  of  the  selectmen  of  the  town  of  Benson,  and 
offered  to  make  his  disclosure  under  the  statute,  in  relation 
to  his  money  on  hand  and  debts  due,  &c.,  he  having  been 
previously  assessed  by  the  listers  in  a  sum  which  he  thought 
was  too  much.  It  was  the  duty  of  the  selectmen  to  receive 
this  disclosure ;  their  duties,  in  this  respect,  being  purely 
ministerial,  according  to  the  decision  in  the  case  of  KMogg 
V.  Aiken,  11  Vt.  R.  243.  If  nothing  further  had  taken 
place,  the  plaintiff,  when  he  was  compelled-  to  pay  taxes  on 
the  sums  assessed  against  him,  would  have  had  an  undoubted 
right  of  action  against  the  selectmen.  No  action  accrued  to 
him  from  this  refusal,  until  he  was  thus  compelled  to  pay. 
Hence  if  the  selectmen  had,  afterwards,  offered  to  take  his 
disclosure,  or  if  he  agreed  again  to  appear  before  them  for 
that  purpose,  no  injury  would  have  arisen  from  their  first  re- 
fusal, unless  they  afterwards  neglected  their  duty  in  this 
particular. 

It  appears  that,  on  the  evening  of  the  II th  of  August, 
1836,  the  plaintiff  did  agree  with  Mr.  Crofoot,  the  other 
selectman,  to  meet  him  and  Mr.  Higgins  on  the  following 
Tuesday  evening  for  the  purpose  of  attending  to  the  business 
of  bis  disclosure.  This  was  equivalent  to  a  waiver  of  any 
advantage  he  might  have  had,  or  any  claim  on  the  selectmen 
for  their  previous  refusal  to  take  his  disclosure,  unless  the 
meeting  failed  on  account  of  their  neglect.  The  failure  to 
attend  this  meeting  was  on  the  part  of  the  plaintiff ;  and, 
indeed,  it  was  in  evidence  that  be  purposely  avoided  it.  It 
is  true  the  two  selectmen  did  not  come  together  on  the  eve- 
ning proposed,  though  one  of  them  appeared  there.  As  the 
plaintiff  had  left  the  state,  it  would  have  been  wholly  useless 
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for  the  other  selectmen  to  have  met.  We  think,  therefore,  RvrLAUD, 
the  connty  court  took  a  correct  view  of  the  law,  as  appHeable  ^^843?^' 
to  the  case,  both  in  admitting  the  testimony  and  in  their' 
charge  to  the  jury. 

The  judgment  of  the  county  court  is  affirmed. 


Ball 
Niehol*. 


Katt  Bull,  Administratrix  of  Nehemiah  Bull,  appellant,  t>. 
Barbara  Nichols,  appellee% 

Al though,  by  the  laws  in  force  in  1793,  at  the  decease  of  a  teetator,  thA 
deTiieee  coold  have  compelled  a  diTision  of  the  estate  held  under  the 
will,  only  in  the  supreme  ooart,  yet  it  was  competent  for  the  legislature 
to  change  the  tribunal  for  making  the  partition  ',  and  when  made»  it  must 
be  according  to  the  laws  then  in  force. 

It  is  no  valid  objection  to  the  jurisdiction  of  the  court  of  probate,  under  the 
act  of  1821,  in  making  partition  of  lands  held  jointly  by  seTeral  deviieest 
that  some  of  them  had  alienated  their  interest  before  the  commission  was 
applied  for. 

Though  an  assignee  of  some  of  the  devisees,  may,  while  holding  the  lands 
in  common,  have  put  betterments  thereon,  yet  the  commissioners  to 
divide  it,  must  appraise  it  at  its  then  value,  and  make  the  division  accor- 
dingly. 

The  appellant  from  a  decree  of  the  probate  court,  having  filed  exceptions 
to  whicb  the  appellee  has  demurred,  must  be  confined  to  such  excep- 
tions. 

This  was  an  appeal  from  a  decree  of  the  court  of  probate, 
accepting  the  return  of  commissioners  appointed  to  divide 
the  estate  of  Stephen  Nichols,  deceased. 

It  appears  that,  on  the  first  day  of  April,  1840,  the  court 
of  probate,  for  the  district  of  Rutland,  appointed  Ira 
Edmonds  and  Caleb  Randall,  commissioners,  with  authority 
as  follows : — 

'<  To  appraise  all  the  real  estate  whereof  Stephen  Nichols, 

*  late  of  Mount  Tabor,  in  said  district,  died  seixed  and  pos* 

*  sessed,  in  said  state,  each  piece  and  parcel  by  itself,  at  the 
'  present  true  value  thereof,  in  lawful  money*     When  you 

<  have  perfected  your  ioyentory,  you  are  faithfully  andimpar* 
'  tially  to  divide,  and  make  partition  of,  the  estate  therein 

*  appraised,  among  the  children  or  heirs  of  said  deceased,  in 

<  the  manner  and  form  following,  that  is  to  say — ^To  Elcy 
^  Wing,  wife  of  Benjamin  Wing,  Drusillft,  wife  of  Joim  Car^ 
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RuTLAHDi 

February^ 
1843« 

Bull 

o. 

Nioholt. 


^  penter,  Catharine,  wife  of  William  Carpenter,  Patty,  wife  of 

'  Joseph  Conger,  and  Barbara  Nichols,  their  respectiye  heini 

' '  or  assigns,  each  one-fifth  part  of  a  certain  portion  of  land, 

*  devised  to  said  heirs,  by  the  aforesaid  Stephen  Nichols, 
'  consisting  of  about  seventy  acres,  situate  in  Mount  Tabor. 

<*  You  will  take  notice  that  Gideon  S.  Tabor  is  appointed 

agent  for  Elcy  Wing,  Drusilla  Carpenter,  Catharine  Carpen- 

'  ter,  and  Patty  Conger,  their  heirs  and  assigns.     When  yoa 

'go  about  your  work,  let  all  parties  concerned  have  notice.'' 

The  commissioners,  on  the  20th  of  April,  1840,  made 
return  to  the  court  of  probate,  that  they  had  **  appraised  all 
'  the  real  estate  whereof  Stephen  Nichols,  late  of  Mount 
'  Tabor,  deceased,  died  seized,  within  this  state,  consisting  of 

*  seventy  acres  of  land,  and  the  buildings  situate  on  the  same, 
'  at  the  sum  of  $875,  the  one  fifth  of  which  sum,  being 
'  $175,  is  the  share  of  each  of  the  heirs  respectively.'' 

The  commissioners  then  proceeded  to  say,  that  they  had 
set  out  and  divided  said  estate  to,  and  among,  the  said  heirs 
as  follows, — "To  the  said  Barbara  Nichols,  a  certain  tract  of 
'  land,  situated  on  the  east  end  of  said  farm,  [here  follows 
'  the  description,]  containing  twelve  acres,  which  we  have 
'  appraised  at  the  sum  of  $  175,  which  is  her  full  share  of  said 
'  estate  :  To  Elcy  Wing,  fourteen  acres  and  a  half,  appraised 

*  at  $175  ;  to  Drusilla  Carpenter,  fourteen  acres  and  a  half, 
'  appraised  at  $175  ;  to  Catharine  Carpenter,  fourteen  acres 
'and  a  half,  appraised  at  $175;  to  Patty  Conger,  fourteen 
'  acres  and  a  half,  appraised  at  $  175.  To  have  and  to  hold," 
&c. 

It  does  not  appear  from  the  return,  that  notice  was  given 
to  the  "parties  concerned." 

From  the  decree  of  the  court  of  probate,  accepting  the  said 
return,  Katy  Bull,  administratrix  of  Nehemiah  Bull,  assignee 
of  the  four  last  named  of  the  said  heirs,  appealed. 

Upon  the  entering  of  the  appeal  in  this  court,  the  appel- 
lant filed  the  following  objections. 

"  The  appellant  objects  to  the  report  of  the  said  committee 
and  its  acceptance  by  the  probate  court,  for  the  following 
reasons : 

I.  Because  the  said  Stephen  Nichols,  during  his  life,  to 
wit :  on  the  35th  day  of  September,  1787,  made  and  pub* 
lished  his   last  will  and  testament,   in  which,  among  other 


OP  THE  STATE  OP  VERMONT* 


lliiogB,  was  the  following  bequest.     <<  I  give  and  bequeath  to 

*  my  beloved  wife,  Anne,  during  her  natural  life,  all  my  lands, 

*  tenements,  goods,  chattels,  and  whatever  estate  or  interest,  ^ 

*  either  real  or  personal,  that  I  shall  die  seized  of,  in  posses- 
'  sion  or  reversion,  with  all  the  profits  arising  from  the  same. 

*  After  that,  I  will  and  ordain  that  the  same  be  equally  shared 
'among my  children,  which  I  do  give  to  them,  their  heirs  and 
assigns  forever  ;"*-^s  by  the  said  will,  now  on  file  in  the  pro* 
bate  office  for  the  district  of  Rutland,  will  appear.  After 
which,  to  wit :  in  1798,  the  said  Stephen  Nichols  died 
seized  of  the  said  seventy  acres  of  land,  so  divided  by  the 
said  committee,  and  leaving  the  said  Anne,  his  wife,  and  five 
children,  to  wit :  the  said  Elcy,  Drusilla,  Catharine,  Patty, 
and  Barbara  Nichols.  The  appellant  avers  that,  afterwards, 
to  wit :  in  1808,  Nehemiah  Bull  purchased  the  shares  of  the 
said  Elcy,  Drusilla,  Catharine  and  Patty,  in  said  land,  and 
entered  upon,  and  took  possession  of,  the  same,  and  contin- 
ued in  the  occupancy  thereof,  until  the  day  of  his  death,  to 
wit :  until  1825.  After  the  death  of  the  said  Nehemiah,  the 
appellant,  as  his  administratrix,  continued  in  possession  of 
the  land,  and  has  so  continued  until  the  present  day. 

The  appellant  further  says  that  the  said  Anne  died  in  Jan- 
uary, A.  D.  1840. 

The  appellant,  thereupon,  insists  that  the  probate  court 
has  no  power  to  order  a  division  of  said  estate. 

2.  The  appellant  also  objects  to  the  said  report,  be- 
cause the  committee  appraised  the  said  land  at  its  pres- 
ent value,  with  the  buildings  thereon.  The '  appellant 
avers  that,  when  the  said  land  came  into  the  possession  of 
the  said  Nehemiah,  it  was  not  worth  more  than  one  fourth 
i)s  present  value  ;  that  it  has  been  thus  increased  in  value  by 
the  buildings  erected,  and  the  clearings  made,  by  the  said 
Nehemiah,  and  the  appellant. 

The  appellant  insists  that  the  committee  should  have  set 
off  to  the  said  Barbara,  but  one-fifth  of  the  value  of  said  land, 
appraised  without  the  buildings  and  improvements. 

Katt  Bull,  By  £.  F.  Hodges,  her  Attorney." 

To  these  objections  the  appellee  demurred. 


Rutland, 

Fthitary, 

1843. 

Bull 

NichoU. 


S.  H.  Hodges  and  £.  F.  Hodges,  for  appellant. 
I.  The  probate  court  should,  of  right,  take  no  jurisdiction 
over  the  estate  in  question. 
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Nicholf. 


I.  The  pleadings  disclose  a  case  of  great  hardship  to  the 
appellant,  against  which  she  can  have  no  remedy  at  coainMMt 

'  law,  or  under  the  statute  of  partition.  In  such  cases  the 
parties  are  remitted  to  a  court  of  chancery,  as  alone  eompc' 
tent  to  do  them  justice.  Arms  t.  Lyman,  5  Pick.  R.  210 ; 
(kmant  v.  SmUh,  I  Aik.  R.  67  ;  Brown  v.  Turner^  lb.  350. 
S.  When  the  estate  in  remainder  in  the  premises,  vested 
in  the  devisees,  at  the  death  of  the  testator,  in  1793,  they 
could  have  been  compelled  to  divide  them  in  the  supreoie 
court,  and  there  only.  Of  this  right  they  have  never  been 
deprived,  but  it  has  been  carefully  saved  on  the  repeal  oT 
the  then  eiisting  statute.  Stat,  of  1787,  pp.  57  i&  120 ; 
2  Tolman's  Ed.  of  Statutes,  414. 

3.  Tlie  control  of  the  probate  court  over  lands  devised, 
must  evidently  be  terminated  at  some  period.  We  contend 
this  is,  when  any  of  the  devisees  alien  their  shares  or  take 
possession  of  them ;  since  they  are  no  longer  in  the  hands 
of  the  executor,  as  estate  of  the  testator.  Pond  v.  Pood, 
13  Mass.  R.  413  ;  Cook  v.  Daoenporty  17  da  345  ;  Steams 
V.  Steamsy  16  do.  167  ;  Stat.  Mass.  1817,  ch.  190,  ^  24, 
cited  in  Big.  Dig.  449,  Joint  Tenants,  c.  7. 

4.  The  statute  gives  no  authority  to  the  probate  courts  to 
interfere  where  all  the  devisees,  save  one,  have  alienated  ;  but 
only  where  a  devisee  holds  lands  in  common  with  any  other 
devisee  or  devisees.     Slade's  Comp.  350,^  83. 

II.  The  records  of  the  probate  court  (a  court  of  limited 
jurisdiction)  should  show  that  all  the  proceedings  have  been 
correct.  There  are  defects  apparent  upon  the  fae^  of  the 
proceedings  in  this  instance,  which  render  them  void.  2 
Mass.R.213;4do.  121  ;  11  do.  507  ;  14  do.  22;  17 do.  81. 

1.  The  committee  have  made  no  just  division,  and  are 
not  directed  to,  by  the  court,  but  have  set  off  the  land 
according  to  its  present  value,  not  according  to  its  value 
when  the  estate  vested  ;  and  have  paid  no  regard  to  the 
rights  of  the  claimants.  Webster  v.  Msrriamy  9  Conn.  R.  225. 

2.  Notice  was  not  given  to  the  husbands  of  the  devisees, 
nor  to  .their  assignee,  neither  of  the  order  of  division  by  the 
court,  nor  of  the  division  by  the  committee.  In  re  Rebin* 
son,  1  D.  Chip.  R.  357  ;  Chase  v.  Hathaway,  14  Mass.  R. 
222 ;  Shumway  v.  Shpmway,  2  Vt.  R.  339 ;  Souton  v. 
NeOson,  3  Johns.  R.  474  ;  Bathbun  v.  MUler,  6  do.  281 ; 
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Harper  v.  QtrTf  7  T.  R.  870.     See  the  express  directions 
of  the  probate  coart  in  the  warrant. 

3.  Admitting  that  the  probate  court  could  take  notice  of" 
the  asBignment,  and  had  done  so,  the  return  does  not  de« 
scribe  the  portion  set  off  to  the  assignee,  and  is  therefore 
void  ;  for  though  transfers  bj  private  individuals  may  have 
their  words  of  description  aided  by  evidence  cdiunde,  this 
will  not  be  allowed  in  official  conveyances.  Harrington  v« 
^ar(ofi,ll  Vt.R.31;  Slade's  Comp.  351,^86;  do.349,  ^79; 
2  Cruise's  Dig.  469, 485 ;  1  Inst.  164,  b. ;  MOer  v.  MiUer, 
16  Pick.  R.  215.  Proceedings  in  partition  imply  a  war- 
ranty, and  the  return  should  furnish  either  party  with  a  reiiH 
edy,  should  he  be  evicted  of  his  property  by  an  older  title. 
Com.  Dig.  Pare*  C.  B.,  Guaranty  A  ;  Co.  Lit.  178,  b  ;  Lit. 
^272 ;  SavUle  R.  113  ;  2  Cruise  Dig.  470 ;  2  Black.  Com. 
300 ;  Bac.  Ab.  Warranty,  E. 

4.  We  insist,  however,  that  neither  the  probate  coort 
nor  its  committee,  could  take  notice  of  the  assignment.  It 
was  their  duty,  in  dividing  the  land,  to  set  out  property  to 
each  devisee,  by  metes  and  bounds.  The  obvious  design  of 
the  statute  was,  that  this  proceeding,  which  is  at  the  ex- 
pense of  all  the  devisees,  should  not  be  used  for  the  benefit 
of  one  alone,  but  should  ascertain  the  respective  portions  of 
all.  Arms  v.  Lyman,  5  Pick.  R.  210;  Pond  v.  Pond,  13 
Mass.  R.  417. 


838 

J843. 

Ban 

Nkbolv. 


Clark  tf  Pierponiy  for  appellee. 

It  was  in  the  power  of  the  probate  court  to  make  thedivi* 
ston  of  the  real  estate,  devised  by  the  will  of  Stephen  Nicb- 
ols,  after  the  decease  of  his  wife^  Anne,  among  the  children 
of  the  said  Stephen,  to  whom  he  devised  the  land.  Slade's 
Comp.  351,  <^83. 

The  committee  properly  appraised  the  land»  at  its  present 
value,  including  the  improvements  made  thereon.  If  one  ten- 
ant has  a  claim  upon  a  co-tenant  for  repairs,  it  may  be  col- 
lected, like  other  debts  ;  but  he  cannot,  by  making  repairs^ 
purchase  the  interest  of  the  co-tenant.  In  this  case,  however^ 
Nehemiah  Bull,  or  his  administratrix,  cannot  have  any  claim 
upon  Barbara  Nichols,  for  improvements  made  on  the  land» 
for  he  acquired  no  right  to  the  possession  of  it  by  the  con- 
veyance from  Elcy,  Drusilla,  Catharine  and  Patty,  during  the 
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Rutland,  life  of  Anne.    If  he  was  in  possession,  he  must  have  been  ia 

1843!^^  under  the  tenant  for  life,  or  as  a  trespasser.     If  as  a  trespas* 

'       Z^  ser,  he  has  no  claim  on  any  one ;  and  the  remainderman  is 

V.     «  not  accountable  for  improvements  made  by  tenant  for  life. 

NichoU. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J. — This  case  comes  up  by  an  appeal  from  a 
decree  of  the  probate  court,  accepting  the  return  of  the  com* 
missioners,  dividing  the  estate  of  Stephen  Nichols  among  the 
devisees.  This  division  having  been  made  before  the  Revi- 
sed Statutes  went  into  operation,  the  questions  must  be  deci* 
ded  under  the  law  then  in  force. 

It  is  objected  to  the  jurisdiction  of  the  probate  court,  that, 
by  the  laws  in  force  at  the  death  of  the  testator,  in  1793,  the 
devisees  could  only  have  compelled  a  division  in  the  supreme 
court.  If  this  were  so,  still  the  legislature  might  chftnge  the 
tribunal  for  making  the  partition,  as  the  right  would  not  be 
thereby  affected,  but  simply  the  mode  of  seeking  the  remedy. 

It  is  also  said  that  the  jurisdiction  of  the  probate  court, 
under  the  act  of  1821,  was  defeated  by  the  alienation  of  four 
of  the  devisees,  of  their  shares,  to  Nehemiah  Bull,  the  intes- 
tate, and  the  husband  of  the  appellant.  This  act  provides 
that  the  probate  court  may,  upon  the  application  of  any 
devisee,  order  a  division  of  any  real  estate,  held  by  such  dev- 
isee in  common  with  any  other  devisee ;  and  the  Revised 
Statutes  provide,  expressly,  that  the  alienation  of  one  of  the 
devisees  shall  not  affect  the  jurisdiction  of  the  probate  court 
The  statute  of  1821  has  long  received  a  practical  constr^uc- 
tion  in  the  probate  courts ;  and  they  have,  as  we  under- 
stand, proceeded  to  cause  divisions  to  be  made  among  heirs, 
and  devisees,  though,  at  the  time  of  the  division,  some  third 
person  had  become  interested  in  the  estate,  by  purchase. 
Under  these  divisions  in  the  probate  office,  there  is  a  large 
amount  of  real  estate  held  in  severalty ;  and  we  should  be 
slow  to  disturb  such  divisions,  unless  constrained  to  it.  In 
Pond  V.  Pond  et  al,  13  Mass.  R.  413,  it  is  true,  under  a 
statute  similar  to  ours  of  1821,  it  was  held  the  probate  court 
had  no  jurisdiction  to  make  partition,  after  there  had  been  an 
alienation,  made  before  the  commission  had  been  prayed  out. 

If,  however,  the  commission  had  been  issued  before  the 
alienation,  the  same  court  will  proceed,  notwithstanding  such 
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iilienation.  Cook  v.  Davenport,  17  Mass.  R.  347.  The  case 
of  Pond  ▼.  Pond  does  not  seem  to  have  any  very  good 
reasons  to  support  it ;  and  we  are  not  disposed  to  depart  from  ' 
the  practical  construction  which  our- statute  has  received. 
The  coarse  has  been  to  make  the  partition  directly  among 
the  heirs  or  devisees,  and  leave  the  shares  thus  set  out,  to  the 
effect  of  the  alienation.  This  relieves  the  court  of  probate 
from  determining  questions  that  may  arise  from  the  convey- 
ances or  assignments  of  any  of  the  heirs  or  devisees — which 
is  much  dwelt  upon,  in  the  case  of  Pond  v.  Pond,  as  a  rea- 
son why  the  probate  court  should  not  have  jurisdiction. 

It  is  also  said  that  the  commissioners  ought  not  to  have 
appraised  the  property  at  its  then  value,  including  the  better- 
ments put  upon  it  by  Nehemiah  Bull.  But  this  was  right. 
If  Bull  made  betterments  upon  the  land,  while  it  was  undi- 
vided, this  gives  him  no  lein  upon  the  land  itself  for  his  in- 
demnity. He  must  be  satisfied  with  the  remedy  which  the 
law  furnishes  in  other  like  cases. 

These  are  all  the  exceptions  now  properly  before  this 
court.  The  appellant  has,  in  argument,  insisted  upon  the 
want  of  proper  notice ;  and  also  to  the  insufficiency  of  the 
commissioners'  return,  in  not  setting  out  by  metes  and  bounds 
the  several  shares  set  out  to  the  four  devisees,  from  whom 
the  appellant's  intestate,  Nehemiah  Bull,  purchased.  But  the 
appellant  must  be  confined  to  her  written  objections,  or  ex- 
ceptions, to  the  report,  to  which  the  appellee  has  demurred  ; 
and  the  cause  must  stand  or  fall  upon  them.  But  as  the 
appellant's  intestate  had  purchased  in  all  the  shares,  except 
the  one  set  to  Barbara  Nichols,  which  is  set  out  by  metes 
and  bounds,  no  practical  inconvenience  will  result,  in  this 
case,  from  a  want  of  a  more  certain  description.  We  affirm 
the  decree  of  the  court  of  probate,  with  costs. 


RUTLIFD, 

Febntary, 
1843. 

fiuU 

r. 

NichoU. 
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EtfTLAlll>, 

'^tSS?'  HiiuM  K.  HuMT  V.  Thubman  it  Mabtin. 


Hmit        H.  contracted  with  T.  &  M.  to  deliver,  at  a  certain  place,  from  300  to  1000 

V.  cordi  of  wood,  before  a  certain  ttme  specified  in  the  contract.  JETeM,  that 

"^MiurSn  ^      ^^  dalirerj  by  H.  of  not  leas  than  300  nor  more  than  1000  ewda,  at 

direra  times,  between  the  date  of  the  contract,  and  the  time  specified 

therein,  vested  the  property  of  the  wood,  thas  delivered,  in  T.  &,  M.,  so 

as  to  make  its  destruction  their  loss. 

The  place  of  delivery,  in  snch  case,  may  be  varied,  by  parol  agreement, 

withoat  otherwise  afiectin|^  the  contract. 

This  was  an  action  of  book  account.  Judgment  to  ac* 
count  was  rendered,  and  auditors  were  appointed. 

The  auditors  reported  that  the  parties  had  appeared  before 
them,  and  the  plaintiff  presented  an  account  against  the  de- 
fendant amounting  to  $1551.24,  which  they  set  forth  in 
their  report,  and  which  embraced  762^  cords  of  wood. 
They  also  reported  that  the  defendants  presented  an  account 
against  the  plaintiff  amounting  to  $1221.81,  which  was  not 
objected  to. 

They  further  reported  that  the  plaintiff  presented  the  fol- 
lowing memorandum  of  an  agreement : 

"  Whitehall,  Oct.  9,  1839. 

''  Mr.  H.^E.  Hunt  is  to  deliver  on  Gibbs  &  Byram's  dock, 
next  winter,  from  300  to  1000  cords  of  wood — one  half  or 
more  to  be  hemlock,  and  the  other  basswood  and  white 
pine  and  hard  wood,  to  be  delivered  before  the  first  of  July, 
1840,  at  two  dollars  per  cord. 

(Signed)         Thcjrman  &  MARTm, 
H.  K.  Hunt." 

The  auditors  reported,  further,  as  follows  : 

"  On  the  trial  before  the  auditors,  it  appeared  that  the 
defendants  contracted  with  the  plaintiff  for  the  wood  in 
question,  as  per  written  contract,  with  a  view  of  selling  the 
same  to  the  steam-boat  company,  and  did  so  sell  the  same. 
To  prevent  any  loss  in  the  measurement  of  the  wood,  the 
defendants  wished  to  have  it  measured  by  the  agents  of  the 
company,  that  it  might  be  received  by  the  company  at  their 
measure.  It  did  not  appear  that  the  plaintiff  ever  agreedto 
any  such  arrangement.  But  it  appeared  that,  about  the  last 
of  April,  the  plaintiff  applied  to  the  defendants  to  measure 
the  wood,  when  they  told  him  that  Capt.  Boardman,  who 
was  the  agent  for  the  steam-boat  company,  would  measure 
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it,  and  the  plaintiff  then  applied  to  Boardman  a  number  of  RaTLAVD. 
times,  to  measure  the  wood.     Boaidraan  measured  the  wood       1843!^* 
on  the  8d  day  of  July,  1840,  but  did  not  measure  it  oif  the       'j^^^ 
last  of  April  or  first  of  May,  when  applied  to  by  the  plaintiff,         «• 
the  water  then  being  so  high  as  to  render  it  inconvenient.  mI^o. 

It  also  appeared  that,  after  the  written  agreement  was 
made,  it  was  ascertained  that  the  steam-boat  did  not  stop  at 
Byram's  dock,  and  the  defendants  desired  the  plaintiff  not  to 
deliver  any  of  the  wood  at  that  doek.  It  also  appeared  that 
Gibbs'  wharf  was  sufficient  to  hold  but  a  small  part  of  the 
wood,  and  that  Gibbs  would  not  consent  to  have  it  used  for 
that  purpose  ;  that  the  wood  was  piled  immediately  south  of 
Gibbs'  wharf,  upon  the  lake  shore,  at  about  high  water  mark, 
and  as  near  to  the  dock  as  they  could  get  it ;  that  this  was 
ground  on  which  it  was  customary  to  pile  wood  designed  for 
market,  and  on  which  Gibbs  directed  the  plaintiff  to  pile  the 
wood  in  question  ;  that  Thurman,  one  of  the  defendants, 
was  there  twice  previous  to  the  middle  of  February,  at  whidi 
time  a  large  portion  of  the  wood  had  been  drawn ;  and  that 
he  examined  the  wood,  and  found  no  fault  with  the  place 
where,  or  the  manner  in  which,  it  was  piled.  On  the  11th 
day  of  May,  1840,  one  of  Hunfs  hands  called  on  the  defen- 
dants to  know  where  to  pile  wood,  and  they  directed  him  to 
call  on  Gibbs,  and  pile  it  where  he  should  direct.  It  ap- 
peared that  in  May,  after  some  of  the  wood  had  been  carried 
off  by  the  water,  the  plaintiff  called  on  the  defendants  to 
know  where  to  pile  a  part  of  the  wood  not  then  delivered, 
and  that  Martin,  one  of  the  defendants,  told  him  to  have  it 
measured  in  the  boat,  and  then  throw  it  over  the  pile  on  the 
shore,  and  if  it  went  off  he  would  lose  it. 

It  further  appeared  that,  during  the  spring,  the  water  iti 
the  lake  rose  to  an  uncommon  height,  and  about  143f  cords 
of  the  wood  in  question  were  carried  off;  and  that  it  would 
have  been  safe  had  not  the  water  risen  considerably  higher 
than  usual. 

The  wood  in  question  was  delivered  by  the  plaintiff,  as 
before  stated,  in  pursuance  of  the  aforesaid  wriiten  contract 
dated  Oct.  9,  1839.  Most  of  it  was  delivered  by  individuals 
with  whom  the  plaintiffs  had  made  contract  for  that  purpose ; 
and  they  had  procured  the  wood  to  be  measured  from  them 
to  the  plaintiff ;  but  otherwise  it  was  not  measured  by  the 
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Rutland,    plaintiff,  Dor  any  one  else,  till  it  was  meamired  by  Captain 
^843^^*    Boardman,  on  the  3d  of  July,  1840,  excepting  what  waa 
Hunt       measured  by  Gibbe  and  what  was  delivered  at  Whitehall, 
Th  rm     &.  ^^^^^  ^**  previous  to  that  tioAe. 
Martib.         If,  from  the  foregoing  facts,  the  court  should  be  <^  opinion 
that  the  plaintiff  ought  to  recover,  we  find  due  him  the  sum 
of  two  hundred  and  sixty-seven  dollars  and  eighty-nine  cents* 
But,  on  the  contrary,  should  the  court  be  of  opinion  that  the 
title  to  the  wood  remained  in  the  plaintiff  till  it  was  meas- 
ured off  to  the  defendants,  and  did  not  vest  in  the  defend- 
ants as  it  was  delivered  and  piled  as  aforesaid,  then  we  re» 
port  a  balance  in  favor  of  the  defendants  against  the  plaintiff 
of  the  sum  of  thirty-nine  dollars  and  ninety-one  cents." 

Upon  the  coming  in  of  this  report,  the  defendants  except- 
ed to  the  same,  ''  for  that  the  auditors  have  allowed  to  the 
^  plaintiff  for  k  large  quantity  of  wood  which  was  piled  by 

*  him  upon  the  beach  near  Gibbs'  dock,  in  the  winter  of 

*  1839-40,  with  an  intention,  on  his  part,  to  deliver  it  to  the 
^  defendants  upon  a  written  contract,  which,  by  said  contract^ 

<  was  to  have  been  delivered  on .  Byram  &  Gibbs'  dock,  by 
'the  1st  of  July,  1840,  but  which  was  carried  off  by  the 

<  freshet,  and  lost,  about  the  11th  of  May,  1840,  and  before 
'  it  had  been  measured,  or  in  any  way  delivered  by  the 

*  plaintiff  to  the  defendants." 

The  county  court  overruled  the  exceptions,  and  rendered 
judgment  for  the  plaintiff;  —  to  which  decision  the  defend- 
ants excepted. 

jR.  /{.  ThTM  and  J.  CoUamer,  for  defendants. 

There  arc,  at  common  law,  three,  and,  in  this  state,  four 
different  forms  of  action  by  vendor  against  vendee  of  goods. 
I.  Special  assumpsit  on  the  contract  to  purchase.  2.  An 
action  for  goods  bargained  and  sold.  3.  An  action  for 
goods  sold  and  delivered.  4.  An  action  on  book  for  the 
goods  sold  and  delivered.  These  are  not  concurrent  actions, 
except  the  two  last ;  which  are  so.  They  are  actions  adap- 
ted to  the  different  state  of  circumstances  which  may  exist 
between  vendor  and  vendee. 

The  action  on  book,  for  personal  property,  can  only  be 
sustained  when  the  article  has  been  actually  delivered  ;  that 
is,  only  when  the  property  therein,  has  entirely  vested  in  the 
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VMidee,  and  the  vendor  fatts  no  further  possession,  dominion,    Rvtlxvd, 
or  control  of  the  same.     That  makes  the  action  of  book,  as       1343!^' 


to  personal  property,'  concurrent  with  assumpsit  for  goods       ^^^^ 
add  and  deKvered,  and  with  that  only.     This  was  settled  in  ^     v. 
this  state,  in  the  case  of  Reed  v.  Barlow,  1  Aik.   145,  and      Martia. 
iias  never  since  been  shaken,  or  even  qualified,  bat  often 
confinaed. 

The  delivery  must  be  at  the  proper  time  and  place ;  and  if 
anything  yet  remains  to  be  done  in  relation  to  the  property,  by 
the  vendor,  or  by  both  parties,  it  is  not  delivered,  does  not 
vest,  and  is  at  the  risk  of  the  vendor.  If  the  g^oods  are  yet 
to  be  measured  or  weighed  they  are  not  delivered.  Zagury 
V.  FumeU,  2  Camp.  240  ;  11  East  R.  210;  &  Taunt.  617  ; 
2  M.  A.  Sel.  397 ;  1  Swift's  Dig.  277,  379 ;  2  Kent's  Com. 
390 ;  Chit,  on  Con.  299  ;  15  Johns.  R«  349. 

If  the  vendor  so  retains  the  goods  in  his  possession  as  to 
retain  his  lien  for  pay  therefor,  he  has  not  delivered  the  goods, 
and  cannot  sustain  an  action  for  goods  ^oid  and  delivered. 
Baldy  v.  Parker,  2  Barn.  &  Cres.  37  ;  Carter  r.  Touissant^ 
5  Barn.  &  Aid.  855 ;  7  C.  L.  R.  280 ;  3  Stark.  Ev.  1619,  n. 

No  act  of  the  plaintiff  could  have  vested  the  property  in 
the  defendants,  without  their  consent  until  the  30th  day  of 
June — the  last  day  named  in  the  contract  for  the  ddivery. 
1  Swift's  Dig.  293.  In  this  case  the  wood  was  not  delivered^ 
as  it  remained,  unmeasured,  until  the  3d  day  of  July.  Until 
that  time  it  was  the  property  of  the  plaintiff.  The  defendants 
could  not  have  justified  the  taking  it,  or  any  part  of  it  The 
plaintiff  was  under  no  obligation  to  deliver  more  than  300 
cords,  and  had  until  July  to  do  that.  How  much,  and  what 
part,  he  would  conclude  to  deliver,  the  defendants  could  not 
tell,  and  therefore,  they  could  take  none. 

The  plaintiff  held  possession  so  that  he  had  a  lien  for  his 
pay,  and  had  the  defendants  become  bankrupt  before  July, 
their  assignee  could  not  have  held  the  wood,  nor  was  it  so  the 
defendants',  until  July,  that  their  creditors  could  have  attach«- 
edit. 

11.  The  action  for  goods  bargained  and  soldy  lies,  wlien 
there  is  a  suflicient  contract  of  sale  to  vest  the  title  to  the 
property  of  the  goods  in  the  vendee,  and  the  right  to  the  pay 
in  the  vendor,  but  there  has  been  no  delivery.  3  Stark.  £v. 
1624  ;  Srmth  v.  Chance^  2  B.  4&  Aid.  758.  Many  such  cases 
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R0T1.AVD,   might  be  named  ;  and  it  Would  seem,  thia  action  may  he     _ 
1843.  ^*    tainM,  when  the  vendor  has  fully  performed  on  hit  part,  but 
jj^^^       the  Tendee  has  failed,  6ven  if  the  vendor  has  resold  the  goods. 
9.  In  this  case,  if  the  defendants  were  bound  to  recfeive  and 

Mtrua.  P^J  for  the  Wbod  before  July  (of  which  there  may  be  much 
doubt)  if  the  defendants  had  negl^ted  or  refused,  on  rea- 
sonable application,  to  attend  to  the  measure  of  the  wood  or 
to  receive  it,  the  plaintiff  might  have  had  the  sanie  measur* 
ed  ;  and  then,  if  the  defendants  would  not  receive  the  same« 
he  might  have  sustained  hid  action  for  goods  bargained  and 
sold*  But  he  did  not  do  so.  He  made  no  such  request. 
The  defendants  made  no  such  n^lect;  and  the  plaintiffs 
made  no  such  measure  or  tender. 

III.  The  other  form  of  action,  by  Vendor  against  vendee, 
is  a  special  action,  for  riegletting  or  refusing  to  receive  the 
goods  according  to  the  contract,  the  vendor  having  fully  per- 
formed on  his  part.  In  such  case  no  property  passes.  There 
is  no  delivery,  the  vendor  keeps  the  goods  and  recovers  only 
the  damages  or  loss,  for  the  defendants'  not  performing. 
With  this  the  action  of  book  has  no  concurrence. 

In  the  present  case,  if  there  was,  by  the  contract,  a  duty 
bn  the  defendants,  to  receive  the  delivery  of  this  wood  before 
July,  and  if  the  neglect  of  Boardnlan,  to  whom  they  referred 
to  measure  the  wood,  had  not  a  sulERcient  excuse,  and  if, 
thereby,  the  plaintiff  was  deprived  of  his  right  of  delivery, 
that  did  not  make  that  a  delfoert/,  so  as  to  sustain  this  suit. 
It  only  showed  a  breach  of  the  defendants'  contract  to 
receive  the  wood,  and  would  only  sustain  an  action  there« 
for.  But  it  is  insisted-—!.  That  good  etciise  for  not 
measuring  the  wood,  then,  fully  appears.  2.  If  it  did  not, 
that  did  not  prevent  the  plaintffi*  from  measuring  and  deliv« 
ering  the  wood.  3.  That  he  made  no  measure  or  delivery 
until  July,  and,  of  course^  the  property  remained  his,  at  the 
time  of  the  loss.  4.  That  eV^n  if  no  excube  for  not  attending 
to  the  measure  before  the  loss,  appears,  yet  that  did  not 
make  a  delivery  before,  and,  therefore,  this  action  cannot 
be  sustained  for  the  wood  that  was  lost  while  it  was  the 
plaintiff^s  property. 

E.  N.  BriggSj  for  plaintiff* 

This  is  an  executory  contract,  in  writing,  signed  by  the 
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(Mrties;     It  is  for  the  delivery  of  property  upon  which  some-    Rutlabd, 
tbiag  18  to  be  done,  to  put  it  in  a  state  in  which  it  was  con-       1843!^'* 
tmcted  to  be  sold  ;    and  should  be  construed  so  as  to  give      "^^ 
effect  to  the  intentions  of  the  parties.  «• 

.  1.  At  what  time  was  the  wood  to  be  delivered,  according  Martin. 
to  this  contract  ?  It  was  to  be  delivered  "  next  winter/'  and 
delivered  before  the  first  of  July,  1840.  Taking  these  two 
expressions  together,  they  obviously  mean,  that  the  wood 
should  be  delivered,  from  time  to  time,  during  the  winter, 
the  usual  time  of  procuring  this  article,  but  extending  the 
time  to,  guard  against  accidents,  to  the  Ist  of  July,  1840. 

2.  As  to  the  place  of  delivery.  The  contract  says  that 
the  wood  is  to  be  delivered  on  Oibbs  &  Byram's  dock.  This 
is  to  receive  a  construction  from  the  nature  of  the  tranaao* 
tion,  and  the  acts  of  the  parties.  It  was  not  the  expectation 
of  the  parties  that  the  wood  would  be  delivered  literally  00  the 
dock,  but  at  the  place  of  delivering  such  articles  for  storage 
near  the  dock.  It  is  found,  by  the  auditors,  that  the  dock 
bad  not  sufficient  capacity  to  hold  the  wood  ;  that  the  defen- 
dants altered  the  contract,  or  requested  that  no  wood  should 
be  delivered  at  Byram's  dock,  and  that  the  wood  was  piled 
adjoining  to  the  dock,  in  the  place  used  for  the  piling  of  wood 
and  lumber.  This  may  be  considered  as  a  part  of  the  land- 
ing, or  dock.  The  auditor  also  finds  that  Thurman,  one  of 
the  defendants,  after  a  large  portion  of  the  wood  had  been 
drawn,  examined  it  and  made  no  objections  to  the  place  or 
manner  of  piling.  This  was  a  virtual  construction,  of  the 
contract  on  his  part.  The  defendants  received  the  wood 
i»pon  the  caniruct  at  this  pUwe. 

It  is  an  established  rule,  that  where  goods  are  sold,  if 
nothing  remains  to  be  done  on  the  part  of  the  seller,  as  be- 
tween him  and  the  buyer,  before  the  article  is  to  be  deliver- 
ed, the  property  has  passed.  6  East.  614  ;  4  Mass.  R.  661. 
The  measuring  of  the  wood  was  not  essential  to  the  fuH 
delivery.  The  quantity  was  to  be  ascertained  by  the  parties 
in  some  way,  but  the  plaintiff  could  recover  for  no  more  than 
he  delivered.  The  wood  had  been  measured  as  delivered, 
by  the  persons  deliv^ering ;  and  no  question  is  now  raised  as 
to  the  quantity. 

There  was  a  sufficient  delivery  of  the  property  to  pass  the 
title,  and  it  might  bave  been  held  upon  an  attachment  against 
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RoTLAiri),    defendants.     But,  in  many  cases  where  the  delivery  and 

^tSSr^'    change  of  possession  might  not  be  good,  as  to  third  persons, 

!I  or  attachik^g  creditors,  it  would  be  good  as  between  the  per- 

V.         ties,  and  make  the  risk  of  the  property  in  the  purchaser. 

^MiJrt^  *       Where  goods  are  contracted  for,  to  be  sent  by  some  con- 

veyance  to  the.  purchaser,  a  delivery  to  the  carrier,  ship,  or 

other  conveyance,  is  a  delivery  of  the  goods  to  the  porcbas* 

er,  and  they  are  at  the  risk  of  the  purchaser  or  consignee. 

WhUing  a  al.  v.  Farrand,  1  Conn.  60. 

The  vendor  may  have  the  right  of  stopping  in  tranMu. 
Kent,  in  his  Com.  2  vol.  p.  496,  says — When  everything  is 
done  by  the  seller,  even  as  to  a  parcel  of  the  (]|bantity  sold, 
to  put  the  goods  in  a  deliverable  state,  the  property,  and 
consequently  the  risk,  pass  to  the  buyer.  In  many  cases  no 
delivery  is  necessary  to  complete  a  sale.  When  the  terms 
of  sale  are  agreed  upon,  and  the  bargain  is  struck,  and  every 
thing  which  the  seller  has  to  do  with  the  goods  is  completed, 
the  contract  of  sale  becomes  absolute,  without  actual  pay- 
ment or  delivery,  and  the  property,  and  the  risk  of  accident 
vest  in  the  buyer. 

The  opinion  of  the  court  was  delivered  by 
Hebard,  J. — From  the  contract,  under  which  the  wood  in 
question  was  delivered,  it  appears  that  the  quantity  to  be 
delivered,  except  as  limited  by  a  minimum  and  maximum,  is 
not  expressed  ; — that  the  time  of  delivery,  is  all  the  time  be- 
tween the  date  of  the  contract  and  the  first  day  of  July  after, 
— and  the  place  of  delivery,  on  Gibbs  Sl  Byram's  dock ;  and 
the  kind  and  quality  of  the  wood  is  expressed  in  the  same 
general  terms.  The  question  is,  whether  there  was  such  a 
delivery"  of  the  wood  that  was  carried  oflT  by  the  flood,  as  to 
vest  the  property  in  the  defendants,  and  entitle  the  plaintiff 
to  recover  the  pay  for  it?  If  the  plaintiff  has  done  every 
thing  agreeably  to  the  terms  of  the  contract,  there  can  be 
no  doubt  of  this,  unless  the  parties  have,  in  some  way,  varied 
or  enlarged  the  contract,  subsequent  to  its  inception  ;  and 
this  is  not  shown  to  have  been  done,  so  far  as  the  simple  fact 
of  a  delivery  is  concerned. 

It  appears  from  the  auditors'  report,  that  the  place  of  de- 
livery was  varied,  by  mutual  consent  of  the  parties,  as  to  a 
part  of  the  wood.     This  is  different  from  a  contract  to  de- 
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Kver  a  certain  specified  amount^  or  value,  of  specific  ariiclesy    Rutlaso, 
in  payment  of  an  antecedent  debt.     In  that  case,  the  whole       i843. 
amount  doe  roust  be  delivered  on  the  farthest  day  named*       H^^t 
In  this  case,  two  things  are  to  be  noticed  ;  first,  the  quantity         «• 
of  wood  is  such  as  to  render  it  impossible  that  the  whole     Mwtin. 
should  be  delivered  in  one  day ;  the  other  is,  that  the  phrase- 
ology of  the  contract  is  such  as  to  imply  that  it  was  to  be 
delivered  on  different  days, — and  the  ultimate  quantity  was 
not  specified — only  the  largest  and  smallest  quantities.     The 
expression  in  the  contract  is  not,  on  or  before  a  certain  day, 
DOT  on  a  certain  day, — but  it  is  to  be  delivered  before  the 
first  day  of  July.     Whatever  wood  was  delivered  agreeably 
to  the  contract,  became  the  property  of  the  defendants ;  and 
the  plaintifi*  had  no  right,  afterwards,  to  take  it  away. 

The  defendants,  to  some  degree,  assented  to  what  was 
done.  One  of  them  was  present  when  some  of  the  wood 
was  delivered,  and  assented  to  the  place  of  depositing  it. 

The  case  of  Zagury  v.  FumeU  et  al.  2  Camp.  240,  is 
cited  by  defendants  to  sustitin  their  objection,  for  want  of  a 
delivery.  The  governing  principles  in  the  two  cases,  are 
not  similar.  The  question  of  delivery  is  a  question  of  fact, 
and  must,  of  necessity,  be  governed,  in  a  great  measure,  by 
the  nature  of  the  transaction,  and  the  nature  and  circumstan- 
ces of  the  property  to  be  delivered.  This  wood,  by  the 
written  contract,  was  to  be  delivered  on  Gibbs  &  byram's 
dock ;  but  the  parties,  afterwards,  varied  this  part  of  the 
contract,  by  parol.  In  other  respects,  it  is  evident  they 
intended  to  be  governed  by  the  written  contract ;  and  the 
auditors  have  found  the  fact,  that  the  wood  was  delivered 
according  to  that  contract. 

In  the  case  of  the  goat  skins,  in  the  case  referred  to,  there 
was  no  delivery,  and  nothing  that  the  parties  talked  about  as 
a  delivery.  They  talked  about  a  sale  of  the  skins  ;  but  the 
case  finds  that  the  usage  of  trade  was  to  count  them  over^ 
and  the  duty  of  the  seller  to  do  so,  to  see  whether  the  bales 
contained  the  number  specified  in  the  contract ;  and  before 
any  of  the  skins  had  been  counted,  the  whole  were  destroy- 
ed by  fire,  at  the  wharf  where  they  lay,  at  the  time  of  the 
sale.  The  buyer  had  never  received  them.  They  had  not 
been  moved,  after  the  sale,  and  were  not  placed  where  they 
were,  by  any  consent  or-  agreement  of  the  buyer ;  nor  was 
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RoTtAiTD,  the  place  of  delivery  any  part  of  the  contract  of  sale.  In  aH 
1843?^*  these  particulars,  it  varies  from  the  present  case.  The  wood 
Giddingt  &  ^^^  ^^^^^  delivered  at  the  stipulated  place,  within  the  time 
Wife  ee  at.  agreed  upon,  subject  to  the  defendants'  convenience ;  and 
Smm'tt  ml.  would  have  been  measured  but  for  the  neglect  of  the  defend* 
ants. 

The  plaintiff  applied  to  the  defendants  to  measure  the 
wood,  and  they  told  him  that  Boardroan  would  measure  it ; 
and  he  called  upon  Boardman,  a  number  of  times,  but  he 
neglected  to  do  it,  till  after  the  wood  was  carried  off. 

We,  therefore,  think  that  the  plaintiff  had  done  all  that 
he  could  do,  and  all  he  was  bound  to  do,  to  fulfil  his  contract. 
The  judgment  of  the  county  court  is  affirmed. 


Silas  Giddinos  and  Wife,  Roswcll  Bates,  Davio  Bates, 
Louis  Bates,  Harris  Bates,  Amr  Bates,  and  Hofet 
Bates  v.  Dennis  Smith  and  Jonathan  Russell. 

The  probate  of  a  will  made  in  1781,  it  not  appearing  that  the  heir«,  il«., 
were  notified,  is  good.  The  judge  of  probate  had  jarisdiction,  and  his 
pvooeediDgs  are  presoawd  to  have  beea  regnlar  after  such  a  lapse  of 


A  will  made  in  1774,  and  proved  in  1781,  may  be  read  at  this  time,  with- 
out farther  proof,  when  both  parties  claim  under  the  same  devise. 

In  Bucli  a  will,  a  devise  to  E.  H.  and  the  lawful  heirs  of  her  bodj,  gave 
her  an  eotate  tail. 

Svch  mo  ostate  is  not  bstred  by  the  deed  of  becMlf  osd  husbaad,  aeknoiwl- 
edged  in  1797,  before  a  justice  of  the  peace. 

Her  issue,  after  her  death,  are  not  estopped  from  claiming  the  estate,  in 
consequence  of  any  covenant  of  warranty  contained  in  the  deed.  The 
•tatnie  of  conveyances  did  not  enable  a  feme  tenant  in  tail,  to  convey  by 
a  deed  of  hmetf  aod  her  hwband. 

A  vendue  deed,  wJien  the  proceedings  were  not  recorded  in  pnmuanoe  of 
the  statute,  docs  not  convey  any  title. 

A  suit  commenced  by  the  children  of  the  feme  is  not  barred  by  the  statute 
of  limiliatioiis,  when  the  suit  was  brought  within  fifteen  years  after  the 
ileKth  of  both  hiuband  and  wife. 

Ejectment  for  seventy-five  acres  of  land  in  Rutland. 
Plea,  not  guilty.     Issue  to  the  court. 

On  the  trial  in  the  county  court,  it  appeared  that,  on  the 
9th  day  of  June,  1774,  Daniel  Harris,  of  said  Rutland,  by 
his  last  will  and  testament  duly  executed,  devised  to  his 
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iktoghter,  ElixabeUi  HtrriB,  "  oiwl  to  the  Uwtfvi  kt6r$  ef  her    l^/munt, 
body"  the  premises  in  question ;  that  said  wiH  was  approved       1843!^* 
by  Joseph  Bowker,  judge  of  probate  for  the  district  of  Rut*  g-.diii^TrJt 
hnd,  on  the  2d  day  of  May,  1781 ,  whose  certificate  of  the   Wiib  ef  dl. 
administration  of  the  oath  to  the  witnesses  ^  the  will,  was  SmMi  i<«^. 
made  by  him  as  a  justice  of  the  peace ;  that  subsequent  to 
the  making  of  the  will,  the  said  EKsabcth  Harris  intennarried 
with  Christopher  Bates,  and  that  after  the  marriage,  and  after 
children  born,  the  issue  of  such  marriage,  to  wit,  on  the  1st 
day  of  January,   1797,  the  said  Christoplier  and  Elizabeth 
executed  a  deed  of  said  premises,  with  a  covenant  of  war- 
ranty, to  Issachar  Reed,  which  deed  was  acknowledged  boili 
by  the  said  Christopher  and  Elizabeth,  btfare  a  justice  i^thi 
peace,  00  the  1st  of  April,  1797;  and  that  Uiere  was  a  t^pk^ 
lar  chain  of  conveyances  of  said  premises  from  said  Reed  to 
the  defendants. 

It  appeared  that  the  wife  of  the  said  Giddings,  plaintiff^ 
together  with  the  plaintiffs,  Roswell,  David,  Louis,  Harriii 
Amy  and  Hopey  Bates,  were  childpea  of  the  said  Etizabetbj 
and  claimed  the  premises  in  q«iestton  as  aa  estate  tail,  under 
the  will  of  Daniel  Harris. 

In  addition  to  the  claim  of  thle  through  the  conveyance  Id 
Reed,  the  defendants,  also,  claimed  under  a  vendue  deed-, 
dated  the  20th  of  November,  1801,  from  the  collector  of  ik6 
town  of  Rutland  to  the  said  Reed,  executed  upon  a  sale  of 
the  premises,  under  a  tax,  granted  by  the  legislature,  at  itt 
October  session,  1797.  Parol  evidence  was  offered  to  show, 
that  said  collector  had  once  had  a  warrant  from  tbie  state 
treasurer,  to  collect  the  tax  on  which  said  premises  we>e  told^ 
and  had  lost  the  same.  .  The  defendants  offered  a  recel|A 
from  the  town  clerk  of  Rutland,  dated  in  July,  1798,  up^de- 
fying  that  a  duly  attested  copy  of  the  notification  of  a  vendue 
for  the  sale  of  land  under  said  tax,  and  of  this  sales  made  in 
pursuance  thereof,  was  received  by  him  from  the  collector-^ 
which  was  accompanied  by  parol  evidence  that  no  record  of 
the  proceedings  of  the  co)tectbr,  specified  in  said  reeeipt, 
could  be  found. 

The  court  decided  that  the  said  vendue  deed,  and  the 
evidence  offered  in  relation  thereto,  were  insufficient  to  gite 
the  defendants  a  title,  and  rejected  the  same; 

The  defendants  objected  to  the  admission  of  th%  Will  of 

Vol.  XV.  s.  a.  vol.  u    44 
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ftevtAjrv,  Danid  flarris^  for  the  reason  that  it  was  not  properly  execa- 

1843!^*   ted  and  probated. 
Qiddiim  A      ^^  appeared  that  Christopher  Bates  and  Elizabeth,  bis  wife, 
Wiie«(fl(.    had  died  less  than  fifteen  years  before  the  bringiiig  of  this 
Bmkhu^  suit. 

The  court  decided  that,  under  this  showing,  the  plaintiffs 
were  entitled  to  recover ;  to  which  decision,  and  the  previr 
ous  decisions  of  the  court>  the  defendants  excepted. 

E.  L.  OrmAte,  for  defendant. 

The  doctrine  of  entails  is  wholly  at  variance  with  our  insti- 
tutions, the  spirit  of  our  laws,  and  the  express  language  of  our 
constitution  ;  and  it  is  the  duty  of  the  courts  to  give  a  liberal 
and  beneficial  construction  to  all  general  laws,  beariog  upon 
the  subject,  by  which  the  proposed  end  of  this  wise  provis- 
ion in  the  organic  law  can  be  best  attained.  In  adopting 
the  common  law,  the  provision  in  the  constitution  must  be 
taken,  as  clearly  indicating  that  estates  like  the  one  created 
in  this  will,  should  be  considered  as  conditional  fees,  subject 
to  alienation  on  the  birth  of  issue. 

Vt.  Stat.  Papers,  20,  70,  73,  79,  241,  287  ;  Laws  of  New 
York,  vol.  1,  p.  44 ;  4  Kent's  Com.  14  ;  Vt.  St.  P.  190, 195, 
434,  288,  450;  2  Black.  Com.  45,  110,  n.,  287  ;  Crabb's 
Hist  of  Eng.  Law,  13,  177  ;  1  Rep.  131 ;  6  Rep.  49  ;  3 
Ch.  Ca.  17,  20,  36,  48;  1  Vt.  R.  6,  164,  161  ;  Cro.  Car. 
980 ;  2  Mod.  287  ;  Salk.  229 ;  1  Vl^iiles'  R  73  ;  8  Mass. 
R.  37  ;  Ungard's  Hist,  of  Eng.  vol.  3.  p.  215  ;  4.  J.  Burr. 
25,  79 ;  i  Plow.  285  ;  Brougham's  Hist.  Sketches,  vol.  1, 
p.  180 ;  Rev.  Stat.  p.  7  ;  Vt.  St.  P.  250  ;  2  Black.  Com. 
Ill,  356,  117  ;  N.  Chip.  R.  122  ;  Slade's  Stat.  167,  189, 
84 ;  4  Kent's  Com.  13,  166 ;  8  Vt.  R.  291 ;  Tolman's 
Stat.  210,  212;  Kirby's  R.  110,  176;  3  Days.  R.  332;  1 
Bro.  C.  C.  325 ;  4  Kent's  Com.  12  ;  1  Inst.  19,  a ;  Plow- 
den,  289,  247,  223;  Viner's  Ab.  Estate  F.,  pi.  2,  3;  I 
Rollers  Ab.  841,  D.  pi.  1,  2;  7  R.  125;  4  Kent's  Com. 
15,  n.  b  ;  Slade's  Stat.  52,  167. 

The  statute  de  donis  is  inapplicable  to  our  local  situation 
and  circumstances,  and  repugnant  to  the  provisions  of  our 
eenstitution.  It  has  never  been,  expressly,  by  act  of  the 
legislature,  or  by .  judicial  decision,  adopted  as  part  of  our 
system  of  laws. 


OF  THE  STATE  OP  VERMONT.  ^7 

On  general  principles,  to  regulate  entails  «o  as  to  prevent    Rvtiaiio, 
perpetuities  by  allowing  alienation  bf  simple  deed  o£Tecord»'       iS^' 
(a  mode  equally  advantageous,  as  it  regards  both  perpetwattoR  ^.^,^      ^ 
and  publicity  or  constructive  notice,  and  far  more  efficient,    Wife  it  i4. 
under  our  system  ct  regtstratton,  as  it  respects  actual  notice  ttm^^ttd. 
to  all  concerned,)  is  far  preferable  to  obtaining  the  same  end 
by  the  highly  artificial,  mode  of  fine  and  recov«i:y— *4i  mode 
ufiadapted  to  our  habits,  expensive,  end,  until  since  tbe  pen* 
dency  of  this  suit,  unknown  in  our  practice.    Alienation  n 
more  in  analogy  with  the  short  and  simple  pnovisions  of  fiia 
oivil  laws, — the  system  best  adapted  to  a  civilised  people. 

Fine  and  recovery  is  nierely  a  mode  of  ooa^eyanoe.  As 
such,  not  only  has  it  never  been  adopted  in  this  8tate»  but  ii 
has  been  expressly  excluded  by  statute.  Blade's  Comp,,  p, 
187,  <^8,  p.  171,  ^12.  But  if  it  is  held  that  fine  and  recov- 
ery is  an  action,  then  it  is  taken  away  by  the  statute  regulat- 
ing the  mode  of  prosecuting  for  the  recovery  of  real  estate. 
Slade's  Comp.  p.  84,  <^88. 

.  If  the  above  views  are  not  adopted,  the  defendatxts  insisl 
that  the  alienation  by  Bates  and  his  wife,  worked  a  forfditflre 
of  their  estate,  and  from  that  period,  the  statute  of  linuta- 
tioos  would  run.  From  the  time  the  vendue  deed  wasjtakeii, 
and,  ajortioriy  from  the  time  that  I.  R^ed,  .claiming  ^der  that, 
gave  a  warrantee  deed  to  Zeiraii  Mead,  who  took  possession < 
linder  it,  it  must  be  considered  that  an  adverse  title  was  s^l 
up,  and  from  that  period  the  statute  of  limitations  mu^t  have 
commenced  running.  Where  possession  was  ^ken  and  con- 
tinued, many  things  should  be  presumed  in  favor  of  sq 
ancient  a  vendue,  especially  in  favor  of  quieting  so  aocjent  & 
possession. 

Parol  evidence  to  show  that,  the  collector  had  once  h^d  a 
warrant  and  had  lost  the  same,  and  parol  evidence  of  its  con- 
tents were  admissible.  It  appears  that  a  copy  of  the  collec- 
tor's proceedings  was  left  with  the  town  clerk,  for  record* 
and  though  no  record  can  now  be  found,  it  is  fairly  presumf 
able  that  the  proceedings  were  recorded  and  that  the  record 
is  lost. 

The  probate  of  the  will  was  defective,  because, 

1.  The  proof  was  taken  before  a  justice  of  the  peace,  and 
not  in  the  probate  court ;  and 

S.  Because  the  will  was  probated,  without  any  notice  to 
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^MTH^AMD,    the  partiei  iiiteieflted.     1  D.  Chip.  IL  357;    14  Mast.  R. 
^1S5^*    g»;    2  Vt  R.  839;    8  Johns.  R.  474;  6  Johoi.  R.  S81 ; 
OiMags  ^  9  T.  R.  270. 
Wilbiftff. 

9milhmA      a.  Pkrpant  and  J.  CeUamer  argued  ibr  plaintifi. 

The  epiniofi  of  the  court  was  delivered  by 

Williams,  Ch.  J. — ^The  iinportanoe  of  the  question  in 
this  case  appears  from  the  &ct  that  it  has  been  three  times 
before  the  court,  and  the  case  is,  probably,  the  first  and  only 
one  in  which  it  has  been  the  subject  either  of  discussion  or 
adjudication  in  our  judicial  tribunals.  Several  points  have 
been  made  in  the  argument,  and  it  may  be  proper  to  notice 
ibem,  as  the  court  have  deliberated  upon  them,  and  are  pre* 
pared  to  eipress  their  opinion. 

An  objection  was  made  to  the  will  of  Daniel  Harris  as  not 
being  properly  executed,  or  proved.  The  objection  to  the 
execution  of  the  will  has  not  been  much  insisted  on ;  and  it 
isems  to  be  unobjectionable.  The  will  was  executed  by  the  tes- 
tator in  the  presence  of  three  witnesses,  who  signed  their  names 
as  witnesses,  in  the  presence  of  the  testator  and  also  in  the 
presence  of  each  other. 

At  the  time  this  will  was  proved,  no  directions  were  given 
in  the  statute,  in  what  manner  the  court  of  probate  should 
proceed. 

The  executor  was  required  to  present  it  for  probate,  under 
a  penalty,  and  jurisdiction  over  the  subject-matter  was  given 
to  the  court  of  probate.  The  judge,  who  was,  also,  a  jus* 
tice  of  the  peace,  swore  the  witnesses  before  him  as  justice, 
from  a  doubt  then  entertained  whether,  as  judge  of  probate, 
he  could  administer  an  oath;  and,  having  considered  the 
testimony,  he  approved  the  will  and  it  was  recorded.  If  there 
was  any  apparent  irregularity  in  his  proceedings,  which,  how- 
ever, we  do  not  perceive,  we  should  think  that,  at  this 
distance  of  time,  the  regularity  of  the  previous  proceedings 
of  the  court,  should  be  presumed,  according  to  the  decisions 
in  CMard  v.  Craney  Bray  ton,  18;  and  Judge  of  Probata 
V.  jPUItnore,  1  D.  Chip.  430. 

An  old  will,  eren  when  it  appeared  not  to  be  proved  and 
recorded,  as  the  law  directed,  was  allowed  to  be  read  as 
evidence,  as  an  ancient  deed,  although  actual  possession  did 
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not  follow  and  accompany  the  wiiL    Jackson  r.  LarawtLj/^    Rdtcjlhdi 
8  Johns.  Cas.  983.    And  in  the  case  of  Jacfr^oti  t.  Blm-    ^^84^^ 
shan^  8  Johns.  R.  292,  a  will,  when  thirty  years  had  elapsed  Giddin«A 
since  its  execution,  was  allowed  to  be  read  as  e?idence  when   Wife  a  qL 
the  possession   had    been  held  under  it  for  twenty-seTen  BmHh«i«i. 
years.    Both  parties  claim  under  the  devisee,  in  this  case, 
and  the  possession  was  under  her,  and,  of  course,  under 
the  wUi,   until  within  fifteen  years  previous  to  the  com- 
mencement of  this  suit.     We  see,  therefore,  no  objection 
whatever  to  the  reception  of  the  will  as  evideace,  whether 
duly  proved  or  not ;  and  moreover  we  have  no  doubt  it  waa 
executed  and  proved  according  to  the  law  then  existing. 

The  next  question  is,  what  estate  was  given  by  the  will  to 
Elizabeth  Harris,  the  mother  of  the  present  plaintiffs,  who, 
it  appears,  intermarried  with  Christopher  Bates,  and  with  him^ 
in  1797,  executed  the  deed  to  Issachar  Reed,  under  which 
the  defendants  are  in  possession.  The  will  was  dated  June 
9,  1774,  and  approved  May  2,  1781.  The  devise  is  io 
the  following  words :  ^<  I  give  to  my  wdl  beloved  daughter^ 
Elizabeth  Harris,  and  to  the  lawCal  heirs  of  her  body,  one 
hundred  acres  of  land,"  &c.  The.' land  in  controversy  it* 
part  of  the  land  devised  to  her.  The  intention  of  the  tes- 
tator, at  the  time  he  made  the  will,  is  to  be  learned,  and 
when  ascertained  to  be  carried  into  effect.  TJbis  intention 
must  be  the  one  he  had  at  the  time  he  made  the  wilk  For 
although  it  has  been  said,  that  a  will  must  be  made  to  speak 
from  the  testator's  death,  and  be  looked  on^  not  only  as  bis 
last  will,  but  as  his  last  words ;  yet  it  cannot  be  made  to 
speak  any  thing  different,  or  more  than  what  the  testator  said 
when  be  made  it.  If  it  does,  the  law  would  make  the  wilt 
and  not  the  testator ;  and  an  intention,  other  and  different 
than  his,  and  other  and  different  from  what  he  expressed, 
would  be  carried  into  effects 

The  technical  effect  of  the  words  of  a  will  is  presumed  to 
be  intended,  unless  the  contrary  appears  from  the  will.  The 
instances  are  numerous,  where  words  of  purchase  are  made 
words  of  descent  The  words,  issue — son — children,  are- 
words  of  purchase,  yet  they  have  been  made  words  of  do* 
scent  in  a  will.  The  word  here  is  a  word  of  descent,  and  yet 
in  Mandevtfle's  case,  Co.  Litt.  266,  it  was  a  wovd  of  por* 
diase.    In  the  case  before  us>  there  is  nothing  to  show  thsl 
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RuTLAifo,    the  teitator  did  not  intend  the  words  made  nse  of  should  be 
^'1843'^*    considered  in  their  technical  meaning.     At  the  time  this  will 
7"  was  made,  the  testator  resided  in  a  territory  within  the  ju- 
Wife^^.    risdiction  of  the  state  of  New-York.     He  describes  himself 
S    ihstai    "  ^'  '^^^^^  Harris,  of  Rutland,  in  the  province  of  Charlotte, 
in  New- York/'     The  language  made  use  of  in  the  devise  is 
technical  and  artificial — **  to  Elizabeth  Harris,  and  the  lawful 
heirs  of  her  body."     These  words  were  early  adjudged  to 
create  an  estate  tail.  Clark  v.  Day,  Cro.  Eliz.  313.    If  the 
testator  had  reference  to  the  law  of  the  state  of  New-York, 
these  estates  tail  had  existed,  ever  since  it  had  been  an 
English  colony,  and  these  words  had  acquired  a  precise  and 
definite  meaning,  and  created  an  estate  tail  with  all  its  inci- 
dents.    If  we  were  permitted  to  suppose  that  the  testator 
was  an  emigrant  from  the  New  England  states,  surrounded 
with  a  New  England  population,  and  made  use  of  the  words 
as  there  understood,  the  words  had  the  same  meaning  there ; 
for  in  Massachusetts,  Connecticut,  Rhode  Island  and  New 
Hampshire,  estates  tail  were  known,  and  these  words  were 
considered  as  creating  such  an  estate.     In  the  year  1636  the 
colony  of  New  Plymouth  enacted  that  all  the  lands  hereto- 
fore eniaUed^   and  that  shall  be  eniaUed,  hereafter,  shall 
descend  and  enure,  as  by   the  law  of  England  the  same 
ought  to  do.     In  Massachusetts,  ''  the  doctrine  of  estates 
tail  was  adopted  by  the  collection  of  principles  in   1641, 
called  ^  Fundamentals,'  and  has  operated  from  that  time."  In 
Connecticut  it  has  been  decided  that  a  devise  to  a  man  and 
the  heirs  of  his  body  lawfully  begotten,  gives  an  estate  tail.  This 
was  under  a  will  made  in  1739,  and  was  decided  in  the  year 
1780.    Manwaring  v.  Tabor j  1  Root,  79.    The  same  was 
decided  under  a  will  made  in  1763.  AUen  Sf  Wife  v.  £iifice, 
1  Root,  96,  and  a  case  there  cited,  of  Kimberly  v.  HaU, 
under  a  will  made  in  1727.  fVellsetux.  v.  Orcuit,  Kir.  118, 
and  Chappel  v.  Brewster,  Kir.  175,  are  to  the  same  effect. 
The  doctrine  of  entailments  was  modified,  however,  in  some 
measure  in  Connecticut.    They  consider  that  estates  given  in 
tail,  vest  an  estate  in  tail  in  the  first  donee,  which  he  could 
not  dispose  of,  or  incumber,  for  a  longer  term  than  his  own 
life,  and  an  estate  in  fee  simple  absolute  in  his  issue,  either 
because  they  thought  such  a  modification  better  suited  their 
institutions  and  circumstances^  or  because  they  considered  it 
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as  the  oommoD  law,  before  the  decisiooa  in  EnglaDd  iMde  Rotxjlvo, 
them  coDditiooal  fees,  or  because  the  natural  import  of  the  isl^' 
words  intended  such  an  estate.  GiddinMA 

The  doctrine  of  conditional  fees,  as  it  was  considered  in  Wife  tai. 
England  before  the  statute  de  dofiM,  and  which  called  for,  ggii(^*^  ^. 
and  caused  the  enactment  of  that  statute,  was  expressly  repu- 
diated in  Connecticut,  in  the  case  of  AUen  Sf  wife  v,  Bunce, 
before  mentioned,  and  rejected  in  the  other  cases  there  men- 
tioned, and  does  not  appear  ever  to  have  been  recognized  in 
New  England  or  New  York.  The  policy  which  induced  Xke 
.  courts  of  justice  to  give  them  a  construction  inconsistent  with 
their  original  intention,  does  not  appear  ever  to  have  pre- 
vailed in  this  country,  except  in  the  state  of  South  Carolina. 
This  view  of  the  case  is,  we  apprehend,  abundantly  sufficient 
to  shew  what  was  meant,  and  what  the  testator  meant,  at  the 
time  he  made  his  will,  by  the  terms  *^  lawful  heirs  of  her 
body." 

We  are,  then,  to  inquire  whether  there  was  any  change  in 
the  government,  policy,  or  laws  existing  at  the  death  of  the 
testator,  to  prevent  his  intention  from  being  fulfilled,  and 
which  would  avoid  the  devise  and  prevent  the  devisee  from 
taking  the  estate  intended  to  be  given  her  ;  for  I  apprehend 
the  statute  could  not  make  a  will  for  the  devisor,  and  give 
the  land,  directly  contrary  to  his  will  as  expressed  at  the  time 
of  its  execution. 

At  what  time  the  testator  deceased  does  not  appear ;  but 
probably  it  was  a  short  time  befcH-e  the  will  was  approved^  at 
which  time  there  had  been  a  change  of  jurisdiction  over  the 
territory  now  comprised  in  the  state  of  Vermont,  and  in 
which  the  land  devised  was  situated ;  and  nothing  can  be 
found  in  the  constitution  or  laws  of  the  state  of  Vermont 
which,  as  we  can  discover,  should  prevent  this  devise  from 
taking  effect.  In  1777,  Vermont  established  a  separate  gov- 
ernment, and  adopted  a  constitution,  and  from  that  time 
was,  dejure,  and  de  facto,  an  independent,  sovereign  stato. 
In  this  constitution,  they  recognize  entails  as  existing,  and  do 
not  abolish  them,  but  require  that  ^^b,  future  legislature  shall 
regulate  entails  in  such  a  manner  as  to  prevent  perpetuities." 
A  similar  provision  has  been  introduced  in  every  constitution 
since  made,  and  is  now  an  article  in  the  existing  constitution 
of  this  state.    The  legislature  have  passed  no  acts  upon  the 
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RotLiffb,    subject  of  entailB,  ontil  the  revision  in  183d,  nor  made  any 

184S.  ^*    regulations  about  them.    Probably  they  have  considered  that 

Giddiiin  A.  entails,  as  existing,  did  not  create  any  perpetuity,  inasmuch 

Wife  <( «{.   as,  by  the  law  of  England,  New-York,  and  Massachusetts, 

Smith  «i  «l.  before  they  were  entirely  abolished  by  statute,  they  could  be 

barred  by  a  common  recovery;  and  in  Connecticut  their 

effect  had  been  so  declared  as  to  give  the  first  donee  only  an 

estate  for  life,  and  to  his  heirs  a  fee  simple.  The  first  attempt 

to  regulate  entails  by  statute,  was  in  the  59th  chapter  of  the 

Biivised  Statutes,  (passed  in  1839,)  section  1. 

After  the  first  constitution  was  adopted,  at  the  session  of 
the  legislature  holden  in  1778,  they  had  recourse  to  Con- 
necticut for  their  laws,  and  from  the  journal  of  the  legisla- 
ture we  learn  they  passed  several  acts  as  the  said  acts  stand 
in  the  CanTtedicui  law  book.  They  voted  that  the  fees  of 
the  court  of  probate  be  '<  three  times  as  much  as  eHablished 
in  the  Connecticut  law.  In  February,  1779,  they  enacted 
**  that  common  lato,  as  it  is  generally  practiced  and  under- 

*  stood,  in  the  New  England  States,  be,  and  is  hereby  estab- 

*  lished  as  the  common  law  of  this  state."  This  statute  was 
in  force  at  the  time  the  testator  deceased.  It  is  not  neces- 
sary to  eiamine  the  provisions  of  the  statute  particularly,  as 
we  do  not  consider  them  as  making  any  alteration  in  the 
nature  of  the  estate  in  question.  Common  law,  as  practiced 
and  understood^  probably  meant,  as  considered  or  altered  by 
statute  or  by  judicial  constructions,  and  as  it  was  adapted  to 
our  local  circumstances  and  usages,  generally  adopted.  It  is 
most  probaUe  they  had  reference  to  the  common  law  as  un- 
derstood and  established  by  usage,  or  the  determination  of 
the  courts  in  Connecticut,  as  that  appears  to  be  the  state  to 
which  the  legislature  had  particular  reference  in  passing 
laws. 

It  may  not  be  necessary  to  pursue  the  history  of  our  laws 
on  this  subject  further,  as  these  were  aH  the  laws  existing  when 
•the  devise  took  effect ;  and  it  appears  to  us,  very  clearly, 
that,  as  estates  tail  were  then  known  and  recognized  in  New 
England,  and  in  most  of  the  states  of  the  Union,  and  in  the 
constitution  of  this  state,  no  alteration  was  made  by  our  law 
-to  prevent  the  devise  to  Elizabeth  Harris  from  taking  effect 
tkccording  to  the  will  of  the  testator. 

But  if  we  follow  the  history  of  our  law  from  that  time  to 
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the  present,  we  find,  ai  \\  appears  to  us,  tbal  such  estatef    Rvtlavb, 
have  always  been  known  in  this  state  to  the  preeeat  day.   In       i843?^ 
Jane,  1783,  the  legislature  passed  an  act,  wherein  they  rer  GiddiM»  a 
cite  that  **  the  inhabitants  of  this  state  have  been  h^bitnatec}    v^^'^  ^ ^ 
'  to  conform  their  manners  to  English  law,  and  hold  their  8«mth^s{» 

*  real  estate  by  English  tenure,''  and  enact,  '<  that  so  much  of 

*  the  common  law  of  England  as  is  not  repugnant  to  the 

*  constitution,  or  any  act  of  the  legislature,  be  adopted,  and 
<  shall  be,  and  continue  to  be,  law  within  this  state  ;''  and 
that  such  **  statute  laws  and  parts  of  laws  of  the  kingdom  of 
'  England,  passed  before  October,  A.  D.  1760,  for  the  altera* 

*  tion  and  eipianation  of  the  common  law,  &c.,  shall  be,  and 

*  continue  to  be,  law  within  this  state."  This  law  was  coa* 
tinned  to  the  revision  made  in  1797,  with  the  alteration  only, 
that,  in  the  laws  passed  in  1787,  adopting  the  statute  laws 
of  England,  they  omit  the  word  aUeration^  and  adopt  only 
such  as  were  made  for  the  expUmatwn  of  the  common  law* 
In  the  year  1792,  in  the  reports  and  dissertations  published 
by  our  eminent  citisen,  Judge  Chipman,  he  speaks  of  the 
whole  chapter  of  entails  as  abridged,  perhaps  expunged ;  and 
this  distinguislied  and  able  judge,  and  lawyer,  and  statesman, 
who  has  done  so  much  to  give  stability,  and  form,  and  sub- 
stance to  our  laws  and  civil  and  political  institutions,  and 
who,  in  that  way,  gave  a  higher  character  to  our  state  than 
any  other  man  whdlever,  in  connection  with  another  eminent 
lawyer,  were  appointed  a  committee  to  revise  our  laws,  and 
in  1797  they  reported  a  system  of  laws,  which  was  adopted 
and  published  by  the  legislature,  and  which  is  probably  equal, 
if  not  superior,  to  any  body  of  statute  laws  which  have  ever 
been  passed  in  this  country.  In  one  of  the  statutes  reported 
by  them,  it  is  enacted,  that  no  deed  or  other  conveyance,  19 
fee  simple, /^e  /at/,  or  for  term  of  life,  or  any  lease  for  more 
than  one  year,  &c.,  shall  be  good  and  effectual,  &c.,  unless 
acknowledged  and  recorded.  Blade's  Stat.  167.  And,  ip 
another  statute  in  relation  to  joint  tenancies,  d£.c.,  they  say, 
all  gifts,  grants,  feoffments,  devises,  and  other  conveyances, 
&c.,  whether  for  years,  for  life,  in  /at/,  or  in  fee,  ahall  be 
taken,  &c.  Slade's  Stat.  177.  By  thus  enumerating  the 
several  estates,  for  life,  in  fee  simple,  and  fee  tail,  which  ex- 
isted  in  England,  they  directly  reco^ixed  their  existence  . 
here,  and  that  they  might  coBtinue  to  exist  |bei^<Qr.    I9 

Vol.  XV.   s.  b.  vol.  i.        45 
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RuTLiND,    the  revision  of  our  sfatates,  which  took  place  in  1839,  chap. 
'1843!^'    59,  page  309,  the  legtshitore,  for  the  first  time,  attempt  to 
Oiddfinffs  4k  ^^g"'**®  ^^^  Subject  of  entails,  probably  satisfied  with  the 
Wife  u  al.   manner  in  which  they  existed,  and  also  satisfied  that  if  any 
BmithVf  Ml.  legislature  should  attempt  to  create  perpetuities,  the  consti- 
tutional inhibition  would  prevent  it.     In   this  statute  they 
adopt  the  law  on  this  subject,  as  it  was  always  understood  in 
Connect teut,  and  declare  that  the  first  donee  in  tail  shall  be 
seized   thereof  for  his  natural  Ytfe  on?y,  and  the  remainder 
shall  pass,  in  fee  simple,  absolute,  to  the  person  who,  on  the 
death  of  the  first  donee,  grantee,  or  devisee,  would  succeed 
to  the  estate,  by  virtue  of  the  gift,  grant,  conveyance,  or 
devise. 

In  view  of  the  law,  as  it  existed  when  the  testator  made 
his  will,  and  as  it  has  continued  to  exist,  with  the  alterations 
and  explanations,  we  have  no  doubt,  but  that,  by  the  words 
of  the  will,  Elizabeth  Harris  took  an  estate  tail,  secundam 
formam  dani. 

The  question  then  arises  whether,  by  any  act  of  Elizabeth 
Harris,  the  estate  has  been  barred  or  aliened,  so  as  to  prevent 
it  from  vesting  in  the  heirs  of  her  body,  the  present  plain^ 
tiffs. 

By  the  law,  as  existing;  before  the  statute  de  donis,  and 
while  conditional  estates  were  recognized,  if  a  feme  tenant 
in  tail,  had  taken  husband,  and  had  issuf,  and  the  husband 
and  wife  had  aliened,  in  fee,  by  deed,  yet  the  issue  might 
have  a  formedon  in  descender,  for  the  alienation  was  not 
lawful;  but  otherwise  if  it  had  been  by  fine.  Co.  Lilt.  19, 
a.  By  the  law  of  New  York,  until  1782,  and  by  the  law  of 
Massachusetts,  until  1786,  and  by  the  law  as  existing  in  Eng- 
land, an  estate  tail  would  not  be  barred  by  a  deed,  but  only 
by  a  common  recovery.  In  Connecticut,  the  first  donee 
could  not  bar,  or  convey,  the  estate,  except  during  his  or  her 
fife.  In  Rhode  Island  it  could  be  barred  by  a  deed,  executed 
and  acknowledged  agreeably  to  the  directions  of  their  stat- 
ute. No  such  statute  has  ever  been  passed  in  this  state ;  and 
if  in  New  York  it  was  necessary  to  pass  the  statute  of  1782, 
and  in  Massachusetts  to  pass  the  statute  of  1786,  and  in 
Rhode  Island  their  statute,  for  the  purpose  of  enabling  the 
tenant  in  tail,  by  deed,  to  convey  the  estate,  the  same  neces- 
flity  exists  in  this  state ;  and,  for  want  of  such  statute^  the 
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^tatea  must  remain  as  tbey  were  in  those  states  before  the    Rutla«», 
passing^of  those  statutes.  I84a7* 

It  is,  however,  urged  that  the  statute  of  conveyancing,  q.^,.  T" 
which  was  passed  in  1787,  and  which  was  in  operation  at  the  Wife  umi, 
time  Christopher  Bates  and  his  wife,  the  devisee  under  the  sg^ith'^  ^t 
will,  executed  the  deed  to  Issachar  Reed,  authorized  then^ 
to  bar  the  issue  as  well  as  the  reversion.  The  statute  was  as 
follows:  "  All  deeds  or  conveyances  of  any  houses  or  lands 
'  within  this  state,  signed,  sealed,  and  delivered  by  the  par- 
'  ties  granting  the  same,  having  good  and  laufful  authority^ 
^attested,  acknowledged,  and  recorded,  &c.  ishall  be  valid 
'  to  pass  the  same,  without  any  other  act  or  ceremony  in  the 
'  law  whatsoever — want  of  livery  of  seizin  or  attornment  of  the 
'  possessors,  notwithstanding."  By  a  subsequent  section,  it 
is  further  provided  that  no  real  estate  whereof  a  feme  covert 
is  or  shall  be  seized,  shall  henceforth  pass  by  deed  of  herself 
and  her  baron,  without  a  previous  acknowledgment  made  by 
her,  apart  from  her  husband,  before  a  counsellor,  a  judge  of 
the  supreme  court,  or  of  the  county  court.  Haswell's  Stat, 
32.  This  statute  only  authorized  those  to  deed  and  convey, 
who  had  good  and  lawful  authority  so  to  do,  and  dispensed 
with  livery  of  seizin  and  attornment.  This  act  does  not 
determine  who  has  the  right,  nor  give  any  right  where  none 
existed  before,  but  leaves  that  to  be  determined  by  the  laws 
then  in  force.  Elizabeth  Bates  had  no  authority,  by  com- 
mon law^  nor  by  statute^  to  bar  the  issue  in  tail,  or  the 
reversion,  by  a  deed  of  herself  or  baron,  or  even  to  con- 
vey her  own  estate  in  fee  simple,  except  by  a  deed  exe- 
cuted according  to  the  direction  given  in  the  statute;  and 
in  the  dissertation  upon  this  statute,  by  judge  Chipman,  it  is 
neither  asserted  nor  intimated,  that  the  statute  was  to  have 
any  effect  similar  to  the  one  now  demanded  for  it;  and, 
indeed,  it  is  difficult  to  see  how  the  words,  "  having  good 
and  lawful  authority/'  should  be  construed  as  giving  au- 
thority, when  none  before  existed.  In  Massachusetts,  by 
their  provincial  statute,  Wil.  3,  c.  7,  it  was  provided,  that 
such  as  have  good  and  lawful  authority  to  convey  houses 
or  lands,  may  deed,  by  deed  acknowledged,  Slc.  Under 
this  statute  it  would  seem  as  though  it  might  be  argued  with 
some  degree  of  plausibility,  that  all  who  could  convey,  by 
any  species  of  conveyance,  could,  by  virtue  of  that  statute^ 
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lltfifLAiio,   convey  by  deed.     It  was,  however,  said  by  Chief  Justice 
1843!^'    Parsons,  when  an  attempt  was  made  to  account  for  the  ori* 


aid4iiiM  &  P^  ^^  ^°  usage  for  a  feme  covert  to  convey  by  a  deed  of 

Wife  <(  oi.    herself  and  baron,  under  this  statute,  that  *'  one  objection  to 

teMh  i«  id.  *  this  reasoning  is,  that,  according  to  the  practical  construe- 

'  tion  of  the  statute,  it  proves  too  much  ;  far  a  tenant  in  iaU 

'  can  convey  by  common  recovery,  yet  it  was  never  euppoeed 

*  thaty  under  thie  statute,  he  can  convey  eo  as  to  bar  his  issue 

*  or  those  in  remainder  or  reversion.^*  Fowler  v.  Shearer^ 
7  Mass.  14.  We  can  see  nothing,  therefore,  in  this  statute 
which  would  justify  us  in  drawing  the  conclusion  that  an 
estate  tail  of  a  feme  covert,  whether  as  known  in  England, 
or  in  Connecticut,  or  in  this  state,  can,  or  ever  could  be, 
barred  by  a  deed  of  the  husband  and  wife. 

But  there  is  a  still  further  objection  to  the  deed  executed 
by  Bates  and  his  wife  to  Reed,  presented  at  this  argument 
for  the  first  time,  which,  in  our  view,  is  entirely  fatal  to  it, 
as  conveying  the  estate  of  Elisabeth  Bates.  The  statute  of 
1797  was  the  first  which  authorised  a  justice  of  the  peace 
to  take  the  acknowledgment  of  a  deed  of  a  feme  covert. 
This  statute  was  suspended  and  did  not  go  into  operation 
until  September,  1798.  The  deed  ib  question  purports  to 
have  been  dated  in  January,  1797,  and  to  be  acknowledged 
before  Moses  Watkins,  justice  of  the  peace,  in  April,  1797, 
who  took  the  separate  examination  of  the  wife.  We  have 
already  noticed  that,  by  the  act  of  1787,  in  force  both  at 
the  date,  and  acknowledgment  of  this  deed,  no  estate  of  a 
feme  covert  could,  thereafter,  pass,  by  deed  of  herself  and 
her  baron,  without  a  previous  acknowledgment  made  by  her, 
apart  from  her  husband,  before  a  counsellor  or  judge  of  the 
supreme,  or  county  court ;  and  it  was  further  enacted  that 
a  certificate  of  such  acknowledgment  should  be  entered  on 
the  deed,  by  the  magistrate,  and  that  every  alienation,  &c. 
not  acknowledged,  together  with  a  certificate  of  such 
acknowledgment,  was  declared  to  be  ipso  facto  void.  This 
deed  was  not  so  aknowledged,  as  Mr.  Watkins  had  no 
authority  to  take  the  acknowledgment  as  justice  of  the  peace, 
and  was,  as  to  her,  ipso  facto  void.  The  attempt  of  the 
legislature  to  give  force  and  efficacy,  by  an  act  of  the  legis- 
lature, to  a  de6d,  executed  by  Job  &  Theoda  Wood, 
hud>and  and  wife,  and  acknowleged  as  the  law  directs,  by 
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her,  separate  and  apart  from  her  hotband,  but  where  the  Rutlawd, 
magistrate  omitted  to  make  the  certifioate,  and  was  dead  at  1843!^* 
the  time  of  passing  the  act,  was  pointedly  condemned  by  oidaingf  A 
the  council  of  censors,  disregarded  by  the  jodieial  tribunals,  Wire«(«i. 
and  repealed  by  a  subsequent  legislature.  Acts  of  1812,  SmiUiW*!. 
chap.  17,  and  of  1814,  chap.  8. 

The  remaining  questions,  in  this  case,  are  few  and  of  easy 
solution.  These  plaintiffs  are  not  estopped  by  the  coven^ant 
of  warranty,  contained  in  the  deed  of  Christopher  Bates  and 
his  wife.  The  deed  was  void,  as  to  her,  as  we  huve  already 
remarked.  The  wife  is  never  bound  by  the  covenants  contain* 
ed  in  a  deed,  except  in  the  case  of  a  fine ;  and  the  issue  of  a 
tenant,  in  tail,  is  not  estopped  by  any  deed,  with  eovenants, 
executed  by  the  ancestor.  The  plaintiffs  claim  under  the 
will  of  their  grandfather. 

The  vendue  deed  was  correctly  rejected  (as  the  proceed- 
ings were  not  recorded)  on  the  authority  of  the  case,  SumMT 
V.  Sherman  ei  cri.,  13  Vt.  R.  609. 

The  statute  of  limitations  cannot  avail  the  defendants,  as 
it  appears  by  the  case,  that  both  Christopher  Bates,  and  his 
wife,  died  within  fifteen  years  before  the  commencement  of 
this  suit.  The  deed  from  Bates  and  wife  to  Reed,  was  good 
to  convey  all  the  interest  of  Bates,  according  to  repeated 
decisions ;  and  no  one,  until  his  death,  could  disturb  the 
possession  taken  under  that  deed ;  and  with  respect  to  Eliza- 
beth, the  statutes  of  1787  and  1797  expressly  reserve  the 
rights  of  a  feme  covert ;  and  as  to  her,  no  statute  of  limita- 
tion would  commence,  until,  by  the  death  of  her  husband, 
the  impediment  was  removed,  and  she  became  discovert ; 
and  this  action  was  commenced  within  fifteen  years  from 
that  time. 

On  the  whole,  we  think  the  county  court  were  correct  in 
all  their  decisions.  The  will  was  duly  proved.  Elizabeth 
Harris  took  an  estate  tail,  under  it,  either  as  it  was  ulider'- 
stood  in  England,  and  most  of  the  states  of  the  Union,  or  as 
it  was  understood  in  Connecticut.  We  think  that  this  estate 
was  not  barred  by  the  deed  of  herself  and  husband  to  Issa« 
char  Reed,  and  that  there  is  no  impedirneht  in  the  way  of 
the  present  plaintiffs'  recovering  the  estate,  according  to  the 
^ill  of  the  testator,  either  from  the  vendue  deed,  ei*  the  ilat«> 
ute  of  limitations.    Moreover,  we  do  not  see  anything  iti  the 
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policy  of  our  governmeDt,  at  war  with  the  doctrine  of  entail- 
ments, as  they  are  not,  and  never  have  been,  perpetuities  ; 
and  this,  or  similar  provisions  are  highly  useful  to  enable  a 
man  to  give  to  another  an  estate,  to  be  enjoyed  during  the 
life,  only,  of  the  first  donee,  and  after  that  to  go  to  his  heirs 
in  fee  simple. 

We  have  said  nothing  upon  the  subject  of  common  recov- 
eries, as  it  was  not  involved,  necessarily,  in  the  decision  of 
the  question  now  before  us.  They  have  not  been  resorted 
to,  nor  do  I  know  that  it  was  ever  necessary  to  resort  to  tliem 
in  this  state.  This  is  the  only  case  where  the  subject  of 
entailments  has  come  before  the  court ;  and  for  all  future 
gifts  in  tail,  the  statute  has  declared  their  effect. 

I  would  only  add,  in  answer  to  the  argument  so  much 
dwelt  on,  that  common  recoveries  are  in  opposition  to,  and 
not  consistent  with,  our  recording  system,  that  they  are  not 
more  so  than  a  title  acquired  by  possession,  the  effect  of  a 
judgment  in  ejectment,  or  the  lien  acquired  by  a  lis  pen' 
dena ;  the  evidence  of  neither  of  which,  appears  on  the  rec- 
ords of  deeds  in  the  town  or  county  clerk's  office. 

The  judgment  of  the  county  court  is  affirmed. 


Caleb  Hall  v.  Ira  Parsons. 

In  tiie  case  of  an  alleged  continued  poesession,  or  a  joint  powenion,  of 
property,  such  as  to  render  a  sale  or  assignment  fraudulent  in  law,  the 
jury  should  not  be  instructed  that,  if  they  find  certain  alleged  facts 
proved,  they  will  be  evidence  of  such  a  possession,  or  joint  possession, 
as  to  reader  the  sale  or  assignment  thos  fraadulent ;  bnt  the  question  of 
possession  or  joint  possession,  should  be  left  to  them,  to  be  decided  from 
the  facts  they  shall  find  proved,  with  general  instructions,  as  to  what  con- 
stitutes possession. 

.  This  was  an  action  of  trespass,  brought  to  recover  the 
value  of  certain  goods  attached  by  the  defendant,  as  sheriff, 
at  the  suit  of  Hunter,  Kellogg  &  Co.  on  the  17th  day  of 
February,  1840,  as  the  property  of  Caleb  B.  Hall.  Plea  not 
guilty,  and  issue  to  the  country. 

On  trial  in  the  county  court,  the  plaintiff  gave  in  evidence  , 
an  assignment  to  him  by  the  said  Caleb  B.  Hall,  under  date 
of  the  S7th  of  January ,  1840,  of  all  the  goods,  wares  and 
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merchandize  of  the  said  Caleb  B.,  of  every  description,  then 
in  the  store  occupied  by  him,  agreeably  to  an  inventory  of  the 
same,  to  be  delivered  to  the  said  Caleb,  with  the  assigment,  ~ 
or  as  soon  thereafter,  as  the  same  could  be  made  ;  and,  also, 
all  the  debts  due  the  said  Caleb  B. ;  also,  one  horse  and  haN 
ness,  one  wagon,  one  sleigh,  aifd  all  the  grain  and  pork  in 
the  store ;  and,  also,  two  pieces  of  land  in  Clarendon,  of 
which  he  was  to  execute  to  said  assignee  suitable  convey* 
ances;  which  assignment  was  declared,  therein,  to  be  made 
for  the  purpose,  first,  of  paying  all  the  debts  of  said  Caleb 
B.  for  which  the  said  Caleb  was  holden  as  surety, — ^nezt  of 
paying  the  amount  the  said  Caleb  had  paid  for  him,  and  then 
to  pay,  equally,  the  other  debts  of  the  said  Caleb  B. 

The  plaintiff  then  proved  that  he  had  signed  for  said  Ca« 
leb  B.,  and  was  holden  for  him,  to  the  amount  of  $4109.85  • 
that  the  deed  of  assigment  was  executed  and  delivered  on 
the  day  it  bears  date,  and  that  a  deed  of  bargain  and  sale  was 
executed  on  the  same  day,  of  the  real  estate,  mentioned  in 
said  assignment,  and  recorded  in  the  town  clerk's  office  at 
Clarendon,  on  the  same  day  ;  that  said  real  estate  was  worth 
about  $1200,  and  that  that,  and  the  other  property  mention- 
ed in  the  assignment,  was  all  the  property  owned  by  the 
said  Caleb  B.,  and  that  the  plaintiff  was  a  man  of  property 
and  responsible,  and  accepted  of  said  trust.  It  further  ap^ 
peared,  that  the  goods  mentioned  in  said  assignment,  were  in 
a  store  owned  by  the  plaintiff,  and  which  had  been  for  some 
time  occupied  by  said  Caleb  B.,  by  the  license  of  the  plain- 
tiff;— that  Merrit  Hall  had  been  employed  as  a  clerk  by  said 
Caleb  B.,  and  was  so  employed  in  the  store  at  the  time  of 
the  assignment;  that  he  was  informed  by  the  said  Caleb  B* 
of  the  assignment,  on  the  evening  of  the  day  it  was  made, 
and  requested  by  him,  not  to  mention  it,  until  the  next  morn* 
ing  ;  that,  at  the  time  of  the  assignment,  the  said  Caleb  B. 
inquired  of  the  plaintiff  whether  he  should  want  said  clefk> 
and  was  informed  that  he  should  want  him  till  March,  and  if  he 
bought  goods  for  himself  in  the  spring,  he  should  want  him 
through  the  summer,  and  that  this  was  commuiricated  to  the 
clerk  by  said  Caleb  B.  on  the  evening  of  the  day  the  asign- 
ment  was  made. 

The  plaintiff  also  offered  evidence,  tending  to  show,  that, 
on  the  morning  after  the  assignment,  he  took  possession  of 
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RoTLAHv,  the  horee,  harness,  waggon  and  sleigh,  and  removed  them  to 
^^3!^^'  his  house,  and,  at  the  same  time,  went  to  said  store  and  took 
down  the  sign  of  said  Caleb  B.,  assumed  the  charge  and 
direction  of  the  store,  gave  directions  to  said  clerk,  and  for- 
bid him  to  pay  or  deliver  any  of  said  goods  on  the  debts  of 
said  Caleb  B.,  without  his,  the  plaintiff's,  consent ;  and  open- 
ed a  new  set  of  books  of  his  own,  on  which  all  charges 
were  thereafter  made.  He  also  offered  evidence  tending  to 
show,  that  after  he,  the  plaintiff,  assumed  the  charge  and 
direction  of  the  store,  said  clerk  received  all  his  orders  and 
direction  from  the  plaintiff,  and  that  said  Caleb  B.  never  after 
gave,  or  attempted  to  give,  him  any  directions  about  said  bu« 
siness,  but  disclaimed,  at  all  times,  any  power  or  authority  so 
to  do ;  and  that  said  Caleb  B.,  after  said  assignment,  never 
had  or  took  the  key  of  said  store,  but  that  the  same  was,  ever 
after,  in  the  possession  of  said  clerk  or  the  plaintiff,  and 
that  the  plaintiff,  on  all  occasions,  claimed  the  sole  right  and 
authority  over  the  property  mentioned  in  said  assignment. 

The  plaintiff  further  offered  evidence  tending  to  show,  that 
die  books  and  accounts  and  all  the  papers  belonging  to  said 
Caleb  B.  were  removed-  from  the  store  to  his,  the  said  Caleb 
B.'s,  dwelling  house,  immediately  after  the  assignment,  and 
that  he  kept  the  books  about  a  week,  when  he  returned  the 
ledger  and  day  book  to  the  store,  for  the  purpose  of  en- 
abling plaintiff,  to  receive  payment  on  said  accounts  ;  that  an 
inventory  of  the  dry  goods  was  made  before  said  assignment, 
and  that  the  inventory  of  the  remainder  of  said  ^oods  was 
completed  within  two  or  three  days  after,  by  the  said  Caleb 
B.  and  the  said  clerk  ;  that,  though  said  Caleb  B.  was  fre- 
quently at  the  store,  yet  that  he  declined  acting  as  clerk  or 
salesman  of  said  goods,  except  in  two  or  three  instances, 
when,  at  the  request  of  plaintiff,  and  in  his  presence,  he 
dealt  out  a  few  goods,  and,  in  one  instance  sold  a  half  pound 
of  tobacco,  without  being  requested — ^the  clerk  being  in  the 
back  room. 

The  plaintiff  also  offered  evidence  tending  to  show,  that 
said  goods  were  attached  on  the  17th  day  of  February,  1840 ; 
that  said  Caleb  B.  was  not  in  the  store  on  that  day  until  after 
the  attachment,  and  that  said  clerk  was  in  said  store,  doing  the 
bminess. 

The  plaintiff  further  oAered  evidence  tending  to  show, 
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that  said  transfer  or  assigninent  was  matter  of  general  noto-  Rutlamp, 
riety,  and  that  he  spent  a  fnrt  of  bis  own  time  in  said  store,  i843?^* 
from  the  time  of  the  assignment,  until  the  attachment,  and 
that  defendant  was  notified  of  the  assignment  before  making 
the  attachment,  and  that  said  assignment,  inventory,  and  list  of 
liabilities  were  all  exhibited  to  him  before  said  attachment 
was  made. 

The  defendant  offered  evidence  tending  to  prove  that  the 
said  Caleb  B*.  remained  in  said  store,  after  the  assignment, 
and  continaed  in  the  possession,  and  sold  the  goods  to  custom- 
ers, and  charged  them  upon  the  books,  and  in  many  instances 
paid  his  own  debts,  in  goods  from  said  store,  with  the 
knowledge  and  consent  of  the  plaintiff ;  that  he  kept  his  books 
at  said  store  for  the  purpose  of  settling  with  his  customers, 
and  spent  most  of  his  time  there,  after  the  assignment,  and 
up  to  the  time  of  the  attachment,  except  about  one  week 
while  he  was  posting  his  books,  and  was,  during  that  time,  at 
the  store  in  the  evenings ;  that,  in  some  instances,  he  had  the 
sole  care  and  charge  of  said  store,  in  the  absence  of  the 
clerk,  and  the  plaintiff,  and  sold  goods  and  received  pay ; 
that  he  settled  his  books  and  received  pay  and  took  notes, 
and  when  balances  were  against  him  he  paid  in  goods  ;  and 
that  the  said  Caleb  B.  paid  in  goods  his  outstanding  due  bills 
for  goods,  previously  given. 

The  defendant  also  proved  that  the  said  Merritt  Hall  con- 
tinued to  board  with  the  said  Caleb  B.  after  the  assignment, 
up  to  the  time  of  the  attachment,  as  he  had  done  before ; 
and  that  the  plaintiff  had  never  made  any  contract  with  him, 
as  clerk,  or  said  any  thing  to  him  on  the  subject;  and 
further,  that  while  the  books  were  at  the  house  of  the  said 
Caleb  B.  he  settled  some  accounts  with  individuals,  and  when 
balances  were  due  from  him,  he  gave  minutes  of  the  bahnces 
due,  to  the  individuals,  who  presented  them  to  Merrit  Hall 
the  clerk,  and  received  the  pay  thereon. 

The  plaintiff,  to  explain  defendant's  testimony,  offered  evi- 
dence to  prove  that  said  accounts,  settled  by  said  Caleb  B., 
were  open  and  unadjusted  accounts,  that  required  to  be  set- 
tled by  said  Caleb  B.,  and  that,  in  every  case,  in  which  he  re- 
ceived pay,  he  immediately  delivered  the  money  to  the  plain- 
tiff; that,  as  to  the  boarding  of  the  said  clerk,  when  said 
assignment  was  made,  said  Caleb  B.  proposed  that  he  should 
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Brrt,Airi>,  go  to  pkiinliff '•  botite  to  board,  but  that  the  plaintiff  said  he 
1843!^*  bad  better  stay  where  he  was  until  plaintiffahd  said  Caleb  B. 
j^~^j  lAiOQld  change  houses,  about  the  first  of  April  thereafter,  as  his 
•.  board  would  have  to  come  out  of  the  goods,  as  plaintiff  said, 
and  that  he  was  as  willing  to  pay  said  Caleb  B.  for  boarding 
him,  as  to  board  him  himself;  and  that  the  said  clerk  always 
slept  in  the  store,  and  was  at  said  Caleb  B.'s  only  at  meals. 

The  evidence  being  closed,  defendant  moved  the  court 
that  plaintiff  become  non«suit,  because  said  acts  of  said  Caleb 
made  the  assignment  fraudulent  and  void  in  law. 

The  court  informed  the  counsel  for  the  plaintiff,  that  they 
should  charge  the  jury  that,  if  they  found  the  sale  and  as- 
signment was  made  for  a  valuable  consideration,  yet,  if  they 
found  that  Caleb  B.took  the  books  to  his  house  only  for  a 
short  time,  while  poeting,  and  then  returned  them  to  the  store, 
and  was  in  the  store  settlingihe  accounts,  sometimes  paying  the 
balance,  when  any  was  against  him,  out  of  the  store,  and  assist- 
ing in  dealing  out  goods  to  customers  as  well  as  to  his  creditors, 
although  it  was  under  the  direction,  and  with  the  consent  of 
the  plaintiff;  and  if  the  same  clerk  remained  in  the  store,  selling 
goods,  as  before  the  assignment,  and  boarding  with  the  said  Ca- 
leb B.  as  before,  it  would  be  evidence  of  such  a  possession  of 
the  said  Caleb  B.,  or  at  least  such  a  joint  possession  with  the 
plaintiff,  as  would  render  the  sale  fraudulent  and  inoperative 
in  law  ;  and  that  it  would  make  no  difference,  in  this  respect, 
that  the  sale  was  by  way  of  assignment,  and  for  the  purpose 
of  paying  his,  the  said  Caleb  B.'s  debts  ; — and  further,  that 
the  plaintiff's  taking  down  the  sign,  procuring  a  new  set  of 
book^,  and  assuming  the  chaise,  direction  and  control  of  the 
store  and  business,  would  not  be  such  an  exclusive  possession 
as  to  take  the  case  out  of  the  operation  of  the  rule,  if  the 
same  clerk  remained  in  the  store,  no  otherwise  employed  by 
the  plaintiff,  than  by  the  said  Caleb  B.,  as  stated  in  the  evi- 
dence, and  the  said  Caleb  B.  remained  in  the  store  settling 
his  accounts  and  receiving  pay  thereon,  and  paying  out  of 
the  store,  on  his  own  debts,  notwithstanding  the  ser- 
vices of  the  said  Caleb  B.  were  necessary  to  the  plaintiff  as 
assignee,  and  he  acted  under  the  control  and  direction  of  the 
plaintiff. 

The  counsel  for  the  plaintiff  objecting  to  such  charge,  con- 
sented to  a  non-suit,  to  be  set  aside  if  the  proposed  charge  was 
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erroneout*    A  noa^ttil  was  ibefwqwn  «Blered,  tnd  the  plaio- 
tjfr  excepted. 


K  L.  Ormsbee  and  C  Lin$Ujf  aigued  for  plaintiff.  ^' 

R.  R.  TkraU,  K  N.  Briggi,  and  /.  GbUamer,  fior  defeju- 
fianta. 

Upon  a  sale  of  persoeal  preperty,  there  moat  be  a  sdb^taik- 
tkl,  visible  change  of  posBeasion,  and  eoe  which  ia  eidvaive 
in  the  vendee.  This  role  has  been  so  often  settled  b|r  the 
supreme  court  in  this  state,  that  it  is  not  open  to  diacuaMOB. 
Durkee  v.  Mahoney,  1  Aik.  116 ;  ffe$ks  v.  Weed,  2  Aik. 
64;  Mott  V.  McNeal,  1  Aik.  162;  KendaU  v.  Landon,  18 
Vt.  R.  516 ;  Judd  if  Hmrria  v.  Langdan,  5  Vt.  IL  881, 
similar  to  the  present  case ;  Morris  et  al,  v.  Bjfde^  8  V t  14. 
356. 

The  only  question  is,  whether  the  facts,  contained  la  tUa 
case,  bring  it  within  the  rule  thus  established.  The  facts 
very  clearly  show  that  there  was  a  ooacurrent  possesston, 
after  the  sale  or  assignment,  between  the  vender  and  vendee 
or  assignee,  and  that  there  was  not  an  exclusive 
by  the  plaintifr* 


The  opinion  of  the  court  was  delivered  by 
Hebard,  J. — The  questtons  in  this  case  grow  out  of  tb$i 
opinion  of  the  county  eoort  in  relation  to  the  character,  aad 
effect,  of  the  testimony  given  on  trial  before  that  court. 

The  doctrine  has  become  well  settled,  in  this  state,  tbai 
possession  must  accompany  the  sale,  or  it  will  be  fraudulsAt 
in  law,  as  to  creditors.  In  relatico  to  what  anoants  to  a 
change  of  possession,  it  has  beeq  a  sobject  of  discusnon,  and 
has,  in  a  number  of  cases,  been  considered  by  the  court, 
with  reference  to  the  particular  ctrcamatancea  of  the  parti* 
cular  cases.  It  has  been  oonaidered  a  matter  of  policy,  that, 
for  the  prevention  of  actual  frauds,  this  rule  should  not  be  jre- 
laxed ;  and  the  important  inquiry  in  this  case  is,  whetber  what 
the  plaintiff  contends  for,  would  tend  to  relax  the  rufe.  The 
ease  does  not  find  that  the  defendant  put  hioiBelf  upon  the 
showing  that  this  sale  or  assignaaent  was  fraudulent  in  fac;^ 
but  merely  void  for  want  of  aueh  an  open  and  visible  chanfe 
of  possession  as  tbe  law  requires.    The  poUey  of  this  rule  is  l# 
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guard  and  protect  the  pttblic  againit  sales  which  are  fraudu* 
lent  in  fact.  The  rule,  requiring  this  change  of  possession, 
institutes  the  inquiry,  in  the  case  upon  trials  in  whom  was 
the  possession  ?  The  application  of  this  rule  as  to  possession, 
admits  that  the  possession  may  be,  in  fact,  in  a  third  person,  as 
agent  for  the  vendee.  The  point  to  be  determined  in  this 
case,  in  the  first  place,  was — in  whom  was  the  possession,  in 
ftict,  at  the  time  of  the  attachment  ?  If  the  possession  was 
in  Merrit  Hall,  tlien  whose  agent  was  Merrit  Hall  ?  These 
two  inquiries  rest  entirely  in  proof,  and  should  have  been 
settled  by  the  jury,  with  proper  instructions  from  the  court, 
in  relation  to  what  constitutes  possession  and  agency.  The 
court  told  the  plaintiff  that  they  should  instruct  the  jury 
that,  if  they  found  certain  fiicts  proved,  the  sale  would  be 
fraudulent  in  law. 

Those  facts  might  very  properly  have  been  submitted  to 
the  jury  for  them  to  find,  from  the  facts,  whether  the  as- 
signment was  fraudulent,  in  fact.  For  it  is  true,  under  this 
rule,  that,  although  the  sale  might  have  been  formal,  and 
exact  in  all  the  outward  requirements,  still,  in  fact,  it  might 
have  been  fraudulent  and  void.  And,  on  the  other  hand, 
although  the  sale  might  have  been  made  bona  fids,  being  no 
way  fraudulent  in  fact,  still  if  it  lacked  this  outward  badge, 
a  change  of  possession,  it  would  be  frandulent  in  law,  and 
void  as  to  creditors.  It  then  became  important  for  the  jury 
to  find  in  whom  was  the  possession  at  the  time  of  the  attach* 
meat;  for,  although  possession  may  not  accompany  the  sale, 
still,  if  possession  is  taken  before  the  attachment,  that  is  suf- 
ficient. 

The  lato,  applicable  to  the  case,  admits  of  no  discussion. 
The  only  question  is,  whether  the  case  comes  within  the  law ; 
for,  in  this  case,  as  in  all  others,  the  can  must  bend  to  the 
rvis,  and  not  the  rule  to  the  case. 

The  court  informed  the  counsel,  that  they  should  charge 
the  jury  that  if  they  found  certain  fiicts,  the  sale  would  be 
fraudulent  and  inoperative,  in  law.  Although  those  facu 
might  be  sufficient  to  incline  the  mind  to  that  conclusion, 
still  the  candusioH  should  have  resulted  from  the  operation 
of  the  fiicts  upon  the  minds  of  the  jury,  rather  than  upon 
the  minds  of  die  court  The  jury  should  have  been  directed 
to  the  inquiry  whether  Merrit  Hall  was  tba  servant  of  the 
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plain  tiff.  If  he  was,  his  possession  was  the  plaintiff's  pos- 
session. They  should,  also,  have  been  directed  to  inquire, 
whether  the  possession  of  the  plaintiff  was  exdusiTe,  or 
whether  it  was  concarrent  with  the  said  Caleb  B. 

What  may  constitute  an  exclusive  possession,  is  well  con* 
sidered  in  the  case  of  AUen  v.  Edgerton,  3  Vt.  R.  443. 
That  was  a  case  of  assignment  of  personal  property,  a  part 
of  which  consisted  of  cloth,  yarn,  &c  in  an  unfinished  state, 
and  a  Quantity  of  wool  in  a  factory ;  and  it  was  a  part  of 
the  agreement,  that  the  assignor  was  to  assist,  or  bare  a 
Totce,  in  the  sale  and  manufacture  of  the  same — and  that,  in 
point  of  fact,  the  assignor  was  advising  in  relation  to  their 
manufacture.  The  defendant  insisted,  in  that  case,  that 
tiiose  facts  constituted  a  joint  possession,  and  that  the  assign^ 
ment  was,  therefore,  void.  The  court  held  that  a  joint  pos* 
session  in  the  vendor  and  vendee,  would  be  a  fraud  in  law, 
and  render  the  sale  void  as  to  creditors ;  but  that  if  the  sale 
was  bona  fide,  in  order  to  render  it  void,  the  possession  and 
use  of  the  vendor  must  be  of  the  same  description  as  that  of 
a  joint  owner,  in  using,  occupying  and  disposing  of  the 
property. 

In  that  case,  as  in  this,  the  important  inquiry  is,  who  was 
at  the  head,  controlling  the  business?  And  if  a  careful  ob- 
server would  be  at  a  loss  to  determine,  it  would  be  deemed 
a  joint  possession.  And  this  is  a  fieict  for  the  jury  to  find 
from  all  the  facts  proved  in  the  case. 

The  facts  in  this  case  might  with  propriety  have  been 
submitted  to  the  jury,  with  proper  instructions,  for  them  to 
find  in  whom  was  the  possession,  and  whether  it  was  a  joint, 
or  exclusive  possession.  And  in  determining  the  point,  it 
would  be  proper  for  them  to  consider  the  fact  that  the 
plaintiff  owned  the  store  and  land — ^that  the  sign  had  been 
taken  down — that  a  new  set  of  books  had  been  procured, 
and  used,and  whatever  other  outward  change  there  was  in  the 
circumstances,  and  in  the  persons  who  were  in  attendance 
upon  the  business  of  the  store. 

In  determining  in  relation  to  fraud,  in  law,  it  made  no 
difference  where  the  clerk  boarded,  or  by  whom  he  was  first 
informed  of  the  change.  If  the  question  was  in  relation  to 
fraud,  in  fact,  it  would  be  different 

Thee9$eo{  Farmwarthr.Sk^ard  ,6  VtR.  5ft  l,  recognises 
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3g5  CASES  IN  THE  SUPREME  COURT 

HoTLAKD,  the  doctrine  that  the  vendor  nmy  have  some  occasional  and 
iSIS7'  temporary  posaesBion  of  the  property,  withoat  affecting  the 
'validity  of  the  sale. 

In  the  case  of  fViUoH  v.  Hooper,  12  Vt  R.  658,  the  court 
attach  very  mach  importanee  to  the  Cict  that  the  vendee  had 
a  deed  of  the  premises  on  which  the  property  was  kept ;  and 
the  question  of  concarrent  possession  was,  very  properly, 
submitted  to  the  jury. 

The  case  of  Jvuld  fy  Harris  v.  Langdon,  5  Yt.  R.  231, 
is  reUed  upon  by  the  defendant.  But  that  case  is  distinguish* 
ed  from  the  ^ne  at  bar,  in  a  number  of  important  particulars. 
In  that  case  the  property  sold  was  two  edts.  They  were  on 
a  Arm  owned  by  the  vendor.  The  plaintiSs  took  a  deed  of 
the  (arm,  bot  did  not  put  it  on  record  till  after  the  attach* 
ment  They  never  had  the  eolts  in  their  possession,  nor  did 
they  employ  any  one  to  keep  them  ;  nor  did  they  furnish  any 
keeping  for  them ;  but  they  were  left  on  the  premises  where 
the  vendor  had  kept  them,  in  the  keeping  of  the  same  man, 
and  foddered  in  the  same  manner  as  before.  The  present 
case  is  diifefent  in  all  these  particulars.  The  pkuntiflf  owned 
the  store  and  land.  On  taking  the  assignment  of  the  goods, 
the  sign  was  taken  down.  A  new  set  of  books  was  opened. 
The  same  clerk  was  in  the  store,  bat  be  received  his  instruc- 
tions from  the  plaintiff,  and  was  in  his  employ,  and  kept  the 
key,  and  had  the  sole  care  of  the  store.  And  all  these  facts 
were  notorious  as  to  tlie  public,  and  actually  known  to  the 
defendant.  In  the  case  of  Wilson  v.  HoopsTy  the  vendor 
and  vendee  were,  in  fact,  in  possession  of  the  property,  but 
the  jury  were  left  to  find  whether  they  had  equal  control  and 
direction  of  it. 

Judgment  that  the  rule  become  absolute,  and  a  new  trial 
granted. 

WiLLiABTs,  Ch.  J.,  dissenting.  —  I  have  always  considered  * 
that  the  principles  adopted  in  this  state,  in  relation  to  sales 
void  and  inoperative  in  law,  for  want  of  a  change  of  posses- 
sion, as  highly  salutary  and  conservative.  It  must  be  admit- 
ted that  the  principle  has  been  greatly  relaxed,  if  not  aban- 
doned, in-  Great  Britain,  and  in  some  of  our  sister  states. 
We  have  rather  prided  ourselves  for  our  firmness  in  adhering 
to  the  nde,  and  our  determination  not  to  advance  a  whit,  or 
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recede  a  jot,  and  have  been  comi^tiieDted  tberefor  by  tfae  Rutlavd. 
learned  and  able  Chancellor  Kent,  whose  opinion,  alone,  is  ^'^S!S7* 
Qfually  a  sufficient  authority  in  this  court,  on  any  question  u.. 
which  comes  up  for  our  determination.  I  fear  the  time  bat  « 
arrived,  which  he  anticipated,  when  we  are  about  to  yield,  ^^"^^'^ 
and  retrace  our  steps,  and  to  take  from  '^  this  branch  of  law 
the  quality  of  uniformity,^'  and  either  decide  directly  against 
the  rule,  or  engraft  an  exception  as  broad  as  the  rule  itself. 
The  principle  which  was  laid  down  in  the  case  of  Edwards 
▼.  HasUTy  2  Term  R.  589,  and  which,  it  was  said,  had  been 
ruled  forty  times  in  Guildhall,  is,  that  if  a  creditor,  or  any 
one  else,  takes  an  absolute  bill  of  sale  or  conveyance,  tbe 
possession  must  be  delivered  immediately,  and!  accompany 
and  foBaiD  the  deed.  The  court  in  this  state  have  been 
very  emphatic  in  their  language  on  this  subject,  and  have 
said  there  must  be  a  substantial,  visible,  clear,  notorious 
change  of  possession,  not  colorable ;  and  in  one  case,  where 
tbe  property  came  back  into  the  possession  of  the  vendor 
without  the  consent  of  the  vendee,  still  it  was  held  to  be 
liable  to  attachment  by  tbe  creditors  of  tbe  vendor.  Bmirecn 
V.  Bydey  8  Vt.  R.  352.  The  court  have  considered,  here- 
tofore, that  the  purchaser  must  take  the  possession  entirely 
*  to  tbe  exclusion  of  any  possession  in  tbe  vendor ;  and  have 
made  use  of  these  different  and  emphatic  expressions  to 
guard  against  any  subierfuge  or  pretence  by  which  the  rule 
could  be  avoided ;  and  have,  inflexibly,  determined  that  s 
constructive  possession,  which  always  attends  the  ownership 
of  personal  property,  should  not  avail  to  protect  it  against  the 
elaims  of  the  creditors  of  the  vendor,  while  there  is  any  ao* 
tual  possession  still  remaining  with  the  vendor.  The  Ian** 
guage  of  Lord  EUenborough,  in  WoodaU  v.  Smithy  1  Camp* 
332,  is,  that  a  concnrrent  possession  with  the  former  owner 
is  colorable.  There  must  be  an  exclusive  possession  under 
the  assignment,  or  it  is  fraudulent  and  void  as. against 
creditors. 

Assuming  the  rule  of  law  to  be  as  laid  down  in  tbe  cases 
above  named,  and  in  the  several  cases  where  it  has  beeo  be^ 
fore  the  courts  in  this  state,  we  may  inquire  whether  there 
is  any  reason  why  it  should  not  apply  to  the  present  case,  or 
any  circumstance  in  the  case  to  make  it  an  exception  to  tlie 
rule,  except  tbe  over  varying  circumstances  which  may  al- 
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ways  be  eipected  to  attend  every  case,  where  the  object  is, 
ID  fact,  and  in  principle,  the  same. 

I  understand  my  brethren  do  not  consider  that  it  forms  any 
exception  to  the  rule,  that  the  plaintiff  was  an  assignee,  and 
also  an  endorser,  for  C.  B.  Hall,  the  vendor.  And,  indeed,  I 
know  of  no  reason  why  it  should.  In  Edwards  v.  Haslerf 
the  assignment  was  made  to  a  creditor.  It  is  supposed,  in  all 
cases  when  the  rule  applies,  that  there  is  no  evil  intention  ; 
and  that  a  full  and  adequate  consideration  has  been  paid. 

The  plaintiff  was  an  endorser,  or  surety,  for  his  son,  the 
vendor  ;  and,  possibly,  by  that  very  act  of  his,  the  son  pro- 
cured goods  to  a  large  amount,  and  then  obtained  credit 
from  the  creditors,  at  whose  suit  the  defendant,  as  sheriff, 
attached  the  property  in  question.  The  equity  and  justice 
of  the  claims  of  the  attaching  creditors  are,  at  least,  equal  to 
those  of  the  plaintiff.  In  examining  the  case,  we  are  to  look 
only  at  the  evidence  as  stated  by  the  court.  The  plaintiff 
claimed  that  he  had  proved  an  exclusive  possession  in  him- 
self. The  defendant  contended  that  he  had  proved  a  posses- 
sion in  the  vendor,  and  acts  of  ownership  by  him,  from  the 
date  of  the  assignment  to  the  time  of  the  attachment.  It 
appears,  by  the  bill  of  exceptions,  that  the  facts,  as  claimed 
to  be  proved  by  eUher  party,  made  a  strong  case  in  his  favor. 
The  defendant  moved  for  a  nonsuit,  which  the  <5ourt  de- 
clined to  order.  The  court  then  told  the  parties  how  they 
should  charge  the  jury,  if  certain  facts  were  proved,  and  upon 
that  the  plaintiff  submitted  to  a  nonsuit.  In  determining  the 
correctness  of  the  positions  laid  down  by  the  county  court, 
we  are  not  to  resort  to  the  evidence  as  detailed  in  the  bill  of 
exceptions.  Every  fact  there  claimed  to  have  been  proved 
might  have  been  controverted  to  the  jury.  1  shall,  therefore, 
take  no  notice  of  the  evidence  in  relation  to  the  key  of  the 
store,  on  the  one  side,  or  any  of  the  evidence  on  the  other, 
except  so  far  as  the  county  court  noticed  them  in  the  charge 
which  they  declared  they  should  give,  as  the  plaintiff  was  at 
liberty  to  dispute  every  fact  there  stated,  and  obtain  tlie  de- 
cision of  the  jury  thereon.  The  court  took  nothing  from,  the 
jury,  nor  did  they  lay  any  particular  stress  upon  any  part  of 
the  testimony  ;  but,  if  certain  facts  were  proved,  they  said  it 
would  be  evidence  of  such  a  possession  in  the  vendor,  or,  at 
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least,  of  such  a  joint  possession,  with  the  plaintiff,  as  to  ren- 
der  the  sale  inoperative.     Those  facts  were  these  : 

Caleb  B.  Hall  had  occupied  the  store,  and  carried  on  the 
business  of  merchandizing  there  for  some  time.  The  build'^ 
ing  was  owned  bj  his  father,  the  plaintiff.  After  the  assign* 
ment  he,  Caleb  B.,  took  the  books  home  to  his  house  for  a 
few  days;  but,  at  that  time,  was  in  the  store^  evenings. 
After  a  few  days  he  returned  the  books  to  the  store,  and  was 
there  himself,  settling  his  accounts  on  book,  and,  when  the 
balance  was  against  him,  paying  that  balance  in  goods,  out 
of  the  store.  He  assisted  in  dealing  out  goods  to  customers, 
as  well  as  to  his  creditors.  The  same  clerk,  Merritt  Hall, 
remained  in  the  store,  selling  goods  as  before  the  assignment, 
boarding  with  Caleb  B.,  the  vendor,  as  before  ;  informed  of 
the  assignment  only  by  Caleb  B.,  and  spoken  to,  to  remain 
there  for  the  plaintiff,  only  by  the  said  Caleb  B.  Was  not 
this  evidence  of  a  possession,  or  joint  possession,  in  Caleb  B., 
as  the  county  court  decided  ?  To  me  it  appears  very  clear 
that  it  was.  What  were  the  acts  of  possession  of  the  plaintiff, 
as  supposed,  in  the  charge  intended  to  be  given  ?  Consent- 
ing that  Caleb  B.  should  thus  pay  his  creditors -^assuming 
the  control — getting  a  new  set  of  books,  taking  down  the 
sign  of  Caleb  B.,  and  directing  Caleb  B.  to  employ  the  clerk* 
Neither  of  them  calculated  to  hold  out,  publicly,  that  he  was 
the  sole  and  exclusive  owner  and  possessor,  and  that  Caleb 
B.  was  not  such  an  owner  and  possessor* 

Every  thing  was  calculated  to  hold  out  the  appearance 
that  there  was  no  change  of  ownership  or  possession.  The 
former  owner,  Caleb  B.,  at  the  store,  settling  his  accounts, 
dealing  out  goods  to  his  creditors,  and  behind  the  counter 
waiting  upon  customers.  This  clerk,  who  had  been  a  member 
of  his  family,  boarding  with  him,  still  remaining  a  clerk  in  the 
store,  and  a  member  of  his  family.  And  can  it  alter  these  un- 
equivocal acts  of  possession,  that  the  plaintiff  consented  to 
this,  when  his  very  consent  is  the  fact  which  should  avoid 
his  assignment  —  or  that  he  kept  a  new  set  of  books  —  a  cir* 
cumstance  not  at  all  calculated  to  show  any  visible  change 
of  possession  —  or  that  he  took  down  the  sign,  which  might 
be  done  even  while  the  clerk  was  dealing  out  goods  —  or 
that  the  clerk  and  the  vendor  acted  with  his  consent,  as  his 
agent  ?     To  me  it  appears  very  clear  that  the  possession  of 
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R^tLAitt^    the  plaintiff  was  nothihg  more  than  a  constructive  possession  ; 

1843.^*    or,  at  least,  that  there  were  such  acts  of  ownership  and  pos- 

Adm*!  of    •^flsion  in  Caleb  B.,  and  so  few  indications  of  any  change,  of 

Big«iow     either  ownership  or  possession,  as  to  subject  the  goods  in  the 

Cong.  Soc.  of  store  to  the  attachment  of  the  creditors  of  Caleb  B.  Hall,  the 

letown.  vendor.  I  must,  therefore,  dissent,  from  the  opinion  delivered 

by  my  brother  as  th^  opinion  of  the  majority  of  the  court. 


OQff. 


Abigail  Bigelow,  Administratrix  of  Henrt  Bigelow,  v. 
The  Congregational  Society  of  Middletown. 

(In  Chancery,) 

QuestioiM  defermiBed  by  this  court,  as  a  court  of  chancery,  before  the 

revised  ststutes  were  in  operation,  are  not  to  be  reexamined  on  an  appeal 

from  tbe  dnmcellor. 
Hie  report  of  c  nanter  on  matters  of  fact,  is  to  be  accepted,  unless  it  plainly 

appear  that  he  mistook  tbe  law  or  the  evidence. 
Chancery  will,  in  some  case«,  to  prevent  a  failure  of  justice,  decree  against 

the  individual  members  of  a  society,  incorporated  under  tbe  statute  for 

the  support  of  the  i^ospel. 

From  the  bill  and  answers,  in  this  case,  it  appeared  that, 
for  a  long  time  previous  to  his  decease  in  1832,  the  intestate 
had  been  settled  as  a  minister  over  the  Congregational  Soci- 
ety in  Middletown,  and  that,  at  the  time  of  his  decease,  the 
society  was  indebted  to  him  in  a  large  amount,  for  his  ser- 
rices  ;  that,  upon  the  presentatation  to  the  commissioners  on 
bis  estate,  of  a  claim  of  the  society  against  him,  as  their 
treasurer,  his  claim  was  presented  in  ofT-set,  and  a  balance 
allowed,  in  favor  of  the  estate,  by  the  commissioners,  which 
allowance  was  confirmed,  upon  an  appeal,  and  a  final  judg* 
ment  was  rendered  against  said  society,  for  .$  1 ,333.94  dam- 
ages, and  $147.60  cost. 

It  also  appeared  that,  at  the  decease  of  the  intestate,  the 
available  funds  of  the  society,  consisting  principally  of  notes 
for  money  loaned,  amounted  to  about  $1,500,  which  notes, 
subsequently,  went  into  the  hands  of  members  of  the  soci- 
ety ;  and  that  in  January,  1834,  a  new  society  was  formed, 
by  which  a  minister  was  employed,  who  was  paid  from  the 
said  funds,  whereby  they  became  much  diminished. 

The  bill  was  brought  to  obtain  a  discovery  of  the  persons 
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compoeing  the  society,  at  the  deceiise  of  the  tnte8tate-<"«  p^Z^^ 
decree  agaiosl  them  for  the  payment  of  mid  judgment — and  iSa^ 
the  appointment  of  a  receiver  of  the  fund«  and  property  of  ^dm'x  of 
(he  society,  to  be  appropriated  towards  such  payment,  Bigelow 

Upon  the  hearing  of  the  case,  at  the  January  term,  1839,  coiu.  8oc.  of 
of  the  supreme  court,  sitting  as  a  court  of  chancery,  (s^  1 1  Midiktewm, 
Vt«  a.  283,)  it  was  decided  that  the  oratrix  had  a  just  claim 
to  have  all  the  funds,  existing  at  the  death  of  the  inleslate,  or 
80  much  thereof  as  should  be  necessary  for  the  p«rpoae» 
appropriated  to  the  payment  of  said  judgment ;  and  that  the 
individual  members  of  the  society  at  that  time,  who  could 
control  the  same,  were  responsible  that  they  should  be  s^ 
applied  ;  and,  thereupon,  the  court  decreed  that  a  receiver 
be  appointed  to  receive  and  collect  whatever  might  remain 
of  the  funds,  and  apply  the  saipe,  or  so  much  thereof,  as 
might  be  necessary  for  the  purpose,  to  the  payment  of  said 
judgment ;  and  that  it  be  referred  to  a  master,  to  ascertain 
the  situation  of  the  funds  in  June,  1839>  at  ihe  decease  of  the 
intestate,  and  who  were  members  of  the  9ociety  at  that  time* 

The  receiver,  appointed  in  pursuance  of  said  decree, 
made  report  to  the  chancellor  for  the  first  judicial  district, 
that  the  sum  of  $ 642.99,  after  deducting  the  costs  aod  char- 
ges of  the  receiver,  was  the  whole  that  he  found  good  and 
collectable  of  the  said  demands ;  and  that  he  had  collected 
the  same  and  paid  it  over  to  the  oratrix ;  which  report  was 
accepted. 

The  master,  appointed  in  pursuance  of  the  decree,  reported 
that  he  found  that,  at  the  decease  of  the  intestate,  the  funds 
of  the  society  that  were  good  and  collectable,  amounted  to 
the  suip  of  $1,567.21.  He  abo  reported  the  names  of 
twenty-five  individuals  who  were  members  of  the  society  at 
the  decease  of  the  intestate,  of  whom  three  had  subsequently 
removed  from  Middletown,  and  two  others  had  deceased. 

The  master  also  reported  the  following  facts  at  the  request 
of  the  parties : 

That,  in  1791.  a  congregational  society  was  formed  in 
Middletown,  whose  articles  of  association  provided  that,  in 
case  said  articles  should  be  altered,  no  one  should  be  holden 
without  signing  the  altered  constitution  ;  that,  in  May,  1804, 
the  constitution  was  revised  ;  and  again  revised  in  1800 ; 
that  the  last  revision  declared  the  former  constitution  null 
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,  RoTLiifD,  and  void,  and  provided  that,  ^*  if  any  shookl  die,  or  become  a 
1843^^'  member  of  any  other  religious  denomination,  or  remove  to  a 
Adm'zof  tl^^^^^  distance  than  ten  miles  from  the  meeting-house,  in 
Bigeiow  either  case,  his  right  of  membership  should  discontinue  '^ ; 
CoDff.^Boe.  of  ^'^^  ^°  1815,  the  society  adopted  the  form  of  association  pre- 
Middletown.  gcrib^  by  the  statute  of  Nov.  10,  1814,  entitled,  ^  an  act  in 
addition  to  an  act  for  the  support  of  the  gospel,'  and  that 
the  names  of  fifteen  individuals  (named  by  the  master,  and 
part  of  the  said  twenty«five,  reported  as  belonging  to  the 
society  at  the  decease  of  the  intestate)  were  subscribed  to 
the  same,  previous  to  the  said  decease,  and  all  in  the  hand 
writing  of  one  of  the  number ;  that  four  others  ot  the  said 
twenty«five  signed  the  constitution  of  1809,  and  did  not 
8^  the  articles  of  1815,  until  after  the  decease  of  the  intes- 
tate, but  continued  to  act  as  members  of  the  society ;  that 
six  others  of  the  twenty-five,  also  signed  the  constitution  of 
1809,  and  bad  never  signed  the  articles  of  1815,  but  had 
acted  as  members  of  the  society  until  the  decease  of  the 
intestate ;  and  that,  in  1832,  the  society  recognized  the 
constitution  of  1809  as  the  then  existing  constitution,  by 
amending  the  same. 

The  master  further  reported  that  Jonathan  Morgan,  (not 
one  of  those  reported  by  him,  as  members  of  the  society  in 
1882)  signed  the  revised  constitution  of  1809 ;  that  bis  name 
was  attached  to  the  articles  of  association  of  1815,  but  not 
in  his  handwriting ;  that  he  continued  to  act  as  a  member  of 
the  society  until  about  1824,  when,  in  consequence  of  a  dif- 
ficulty with  Mr.  Bigelow,  be  left  the  society,  and  went  with 
tbe  baptist  society  in  Middletown,  and  never  acted  with  the 
congr^iational  society  afterwards,  but  was  considered  as  sep- 
arate from  it,  and  refused  to  act  as  one  of  a  committee  of 
the  society,  though  appointed  as  such  in  1825,  and  in  1828, 
and  attended  the  baptist  meeting  and  paid  to  that  society. 

Upon  the  coming  in  of  this  report,  the  defendants  excep- 
ted to  the  same  upon  the  following  grounds,— »> 

1,  That  the  association  of  1809  was,  in  no  way,  connected 
with  the  association,  under  the  statute  in  1815  :— 

2*  That  if  the  articles  of  association  adopted  in  1809, 
were  to  govern,  or  vary  tboae  of  1815,  there  was  no  fact 
stated  in  the  report,  by  which  Jonathan  Morgan  could  be 
considered  as  having  been  discharged  from  being  a  member 
of  the  society  at  th^  time  of  Mr.  Bigelow'a  death*  in  1832. 
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3.  That  by  the  asaociation  of  1815,  under  the  statute,  and    Rvtlard, 
by  that  only,  the  society  were  made  a  corporation  ;  and  indi-       lais. 
viduals  ncTer  were,  or  could  be,  by  the  terms  of  the  statute,    ^am'x  of 
members  of  it,  until  they  had  subscribed  the  articles  of  asso-     Bigelow 
ciation,  and,  therefore,  those  who  did  not  subscribe  those  Cong.  Soc.  of 
articles  until  after  the  decease  of  the  intestate,  were  not,  at  Middletown. 
that  time,  members  of  the  society,  although  they  might  have 
occasionally  acted  with  it. 

4.  That  when  the  society  organized,  in  1815,  all  previ- 
ous organizations  must,  necessarily,  have  been  abandoned. 

The  chancellor  overruled  the  exceptions,  and,  thereupon, 
decreed,  that  certain  individuals — being  those  reported  by 
the  master  to  have  been  members  of  the  society  at  the 
decease  of  the  intestate,  with  the  exception  of  those  reported 
by  him  to  have  subsequently  deceased,  and  to  have  removed 
from  Middletown — should  pay  to  the  clerk,  for  the  benefit  of 
the  oratrix,  the  sum  of  $1,399.16,  and  her  costs. 

From  this  decree  the  defendants  appealed. 

J.  Clark,  for  defendants. 
E,  L.  Ormsbee,  for  oratrix. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — ^This  case  was  before  this  court,  sitting 
as  a  court  of  chancery,  before  the  Revised  Statutes  went 
into  operation.  Any  questions  then  settled,  are  not  to  be  re- 
examined on  an  appeal  from  the  chancellor,  if  he  has  follow- 
ed the  principles  settled  in  the  cause.  The  defendants  were 
a  corporation  of  an  anomalous  nature.  The  members  were 
fluctuating,  and  not  like  owners  of  stock.  The  court,  having 
the  corporation  before  them,  had,  also,  the  individual  mem^^ 
bers,  (several  of  whom  appeared  and  answered)and  were  under 
the  necessity,  in  the  language  of  Lord  Eldon,  in  the  case  of 
Adleyy.  Whitstable  Co.,  17  Vesey,  324,  to  deal  with  them 
the  best  way  we  could  to  prevent  a  failure  of  justice.  If,  by 
resisting  the  demands  of  justice,  they  exposed  their  property 
to  ruin,  the  mischievous  consequences  must  be  attributed  to 
themselves. 

The  defendants  made  a  claim  against  the  estate  of 
Bigelow,  and  after  a  long  and  tedious  suit  at  law,  they  were 
found  indebted  to  him,  at  the  time  of  his  death.  They  had 
a  fund  ampljr  sufficient  to  meet  the  debt  due  to  Mr.  BigeloWi 
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which  they  should  have  applied  in  payoaeot.  If  ihey  have 
suffered  it  to  be  wasted  or  expended  in  fruitless  endeavors 
to  resist  the  olaim  of  the  intestate,  both  at  law  and  in  chao* 
eery,  the  plaintiff  is  not  to  be  further  burtbened  with  expense, 
or  experience  any  further  difficulty,  in  consequence  of  aqy 
controversy  among  themselves,  or  any  difficulty  of  settling 
their  individual  liabilities. 

The  master  was  directed  to  inquire  after,  and  ascertain 
certain  facts,  and  make  his  report  thereon.  We  do  pot  per- 
ceive that  he  has  made  any  errors,  or  arrived  at  any  wrong 
conclusions,  on  the  facts  he  was  direeted  to  ascertain  and 
report. 

From  the  report  of  the  master,  it  app^virs  that  Jonathan 
Morgan  was  not  a  member  of  the  society,  after  the  year 
1824 ;  and  was  not  one  on  whom  the  decree  was  to  ope- 
rate. We  do  not,  therefore,  think  proper  to  alter  the  decree 
of  the  chancellor  so  as  to  include  him,  but  merely  to  say  it 
should  be  without  prejudice  to  any  claims  the  defencji^pts 
may  hereafter  wish  to  establish  against  him. 

The  decree  of  the  chancellor  is  affirmed  with  additional 
cost  against  the  surviving  members  ;  and  no  cost  is  allowed 
to  any  of  the  persons  named  in  the.  bill,  who  were  net 
found  to  be  members  of  the  society  at  the  decease  of 
Mr.  Bigelow.  And  the  chancellor  will  be  directed  to  carry 
the  decree  into  execution. 


David  Hodgman,  jr.  v.  Remembrance  Hitchcock,  Harry 

W.  Merrill  and  Harrt  Hitchcock. 

(In  Chancery.) 

H.  ceav«jr«d  to  M.  &  H.  certain  pKmiaes,  Ukinff  baok  a  bond  qf  defea- 
9|Uioe.  Bj  %  subfeqaeat  arrangement  betfveen  th^qe  parties,  for  tht 
purpose  of  eni^bling  H.  to  paj  the  amouot  due  to  M.  &  H.  upon  the 
mortgage,  the  former  surrendered  to  the  latter  their  bond  of  defeasance, 
who,  thereupon,  conveyed  the  premises  to  R.  H.  to  whom  H.  at  the 
same  time,  eonyeyed  whatever  interest  he  was  supposed  to  have  in 
them,  R.  H.  thereupon  advanced  a  certain  sum  which  went  to  M.  &  H. 
in  satisfaction  of  what  wap  mutually  estimated,  and  believed,  by  H.  and 
M.  &  H.  to  be  due  the  latter ;  and  R.  H.  at  the  same  time,  executed  a 
bond  of  defeasance  to  H.  :—Held^  that,  although  the  sum  estijnated  to  be 
due  to  M.  dbH.  and  advanced  by  R.  H.  fell  short  of  the  sum  actually 
dve,  theve  remained  no  subsisting  lien  upon  4he  premises  in  favor  of 
If.  4  H.  for  thi9  fleaiirity  of  su^  half  Of  e. 
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Tflifl  was  the  tase  of  a  bill  brought  to  redeem  certain  Rvtlavd, 

premiBeS}  to  which  the  deCendantB  severally  made  answer ;  1843!^* 

and  upon  a  hearing  on  the  bill  and  answers  there  waa  a  de«*  Hodtawn* 

eree,  from  which  the  defendants^  Harry  W.  Merrill  and  Harry  v. 

Hitchcock  appealed.    The  facts  in  the  case  sufficiently  ap-  «|  oi. 
pear  in  the  opinion  of  the  court. 

After  argument  by  H  L.  Ormsb^e  for  the  orator,  and 
Jl.  it.  J%raUy  for  defendants,  the  opinion  of  the  court  was 
delivered  by 

RoY^CB,  J. — ^This  is  an  appeal  from  chancery.  Hodgman^ 
the  orator,  brought  his  bill  to  redeem  certain  premises,  which  he 
bad  first  conveyed  to  Merrill  and  Hitchcock,  and  afterwards  to 
Remembrance  Hitchcock ;  taking  back,  upon  each  occasion,  a 
writing  of  defeasance*  The  cause  was  heard  upon  the  bitt 
and  answers. 

The  facts,  which  are  deemed  material  to  be  noticed  in  the 
present' state  of  the  case,  are  substantially  these  : — >After  the 
debt  secured  to  Merrill  Sl  Hitchcock  bad  accumulated  to 
the  sum  of  three  thousand  dollars,  they  required  payment, 
and  it  was  agreed  that  application  should  be  made  to  Re- 
membrance Hitchcock  for  the  money.  In  order  to  carry  this 
arrangement  into  effect,  the  orator  surrendered  to  Merrilt 
&  Hitchcock  their  bond  of  defeasance,  and  they  conveyed 
the  premises  to  Remembrance  Hitchcock,  to  whom  the  orator 
also  conveyed  whatever  interest  he  was  supposed  to  have  in 
the  premises.  Remembmnce  Hitchcock,  thereupon,  advanced 
the  sum  of  three  thousand  dollars,  which  went  to  Merrill  & 
Hitchcock,  in  liquidation  of  their  demands  against  the  orator ; 
and  Remembrance  Hitchcock,  at  the  same  time,  executed  his 
bond  of  defeasance  to  the  orator  ;  thus  in  effect,  creating  a  - 
new  mortgage  from  the  orator  to  Remembrance  Hitchcock 
to  secure  the  repayment  of  the  three  thousand  dollars.  It 
now  appears  from  the  answers  of  Merrill  &  Hitchcock,  that 
the  adjustment  which  took  place  at  the  time  of  said  arrange* 
ment  with  Remembrance  Hitchcock,  did  not  include  all  their 
claims  against  the  orator,  which  were  secured  by  his  original 
mortgage  to  them  ;  but  that  nearly  five  hundred  dollans  of 
these  claims,  including  interest  and  costs,  with  someaddilxoiial 
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RvTtAvo,    advanoemeDtfl  to  the  orator,  still  remain  dae.    This  is  also 
1843/*    reported  by  the  master.  And  the  sole  question  is,  whether,  in 


Hodgmaii    ^^^^^  ^^  redeem  the  premises,  the  orator  should  have  been 
*•         decreed  to  pay  this  amount  to  Merrill  &  Hitchcock,  besides 
ii  ai'       paying  to  Remembrance  Hitchcock  the  sum  due  upon  the 
mortgage  to  him. 

It  is  clear  that  Remembrance  Hitchcock  could  not  insist 
upon  such  a  payment,  in  right  of  Merrill  Sl  Hitchcock,  be- 
cause it  would  be  inconsistent  with  his  bond  to  the  orator, 
which  obliged  him  to  re«convey  on  payment  simply  of  his  own 
debt.  And  if  Merrill  &  Hitchcock  can  claim  a  decree  for 
it  in  this  suit,  it  must  be  upon  the  ground  of  some  equitable 
interest  still  existing  in,  or  atttaching  to,  the  mortgaged  prem- 
ises, for  their  benefit.  It  is  only  between  them  and  the  ora- 
tor that  any  such  interest  can  be  pretended  to  exist.  And 
here  the  question  is  not,  whether,  upon  the  facts  disclosed, 
a  court  of  equity  might  compel  the  orator  to  create  a  lien 
upon  his  estate  in  the  premises  in  favor  of  these  creditors, 
but  whether  such  lien  has,  all  along  existed,  as  a  basis  for  the 
decree  sought.  These  defendants  impute  no  fraud  in  the 
arrangement  which  brought  Remembrance  Hitchcock  into 
their  place.  On  the  contrary,  the  orator  seems  to  have  act- 
ed throughout,  upon  that  occasion,  in  accordance  with  their 
wishes  and  direction.  They  admit  that  the  three  thousand 
dollars  was  mutually  estimated  and  believed  at  the  time,  to 
be  sufficient  to  satisfy  all  their  claims  against  the  orator.  In 
this  belief  they,  as  well  as  the  orator,  conveyed,  uncondition- 
ally, to  Remembrance  Hitchcock,  and  these  defendants  took 
up  and  cancelled  their  bond  of  defeasance  originally  given 
to  the  orator.  As  a  necessary  consequence  of  this,  the  rela- 
tion of  mortgagor  and  mortgagee  between  these  parties  be- 
came dissolved.  And  the  transaction  conclusively  shows 
that  such  a  result  was  intended. 

There  was,  therefore,  no  such  abiding  interest  or  lien  in 
ftivor  of  Merrill  &  Hitchcock  as  they  now  claim.  The  alle- 
gation in  their  answers,  that  they  never  discharged  their  lien, 
if  taken  in  a  narrow  and  literal  sense,  is  consistent  with  the 
legal  effect  of  the  transaction  ;  since  they  may  have  conveyed 
their  lien  to  Remembrance  Hichcock,  or  suffered  it  to  become 
extinguished,  without  any  formal  discharge  of  it.     But  if  tak* 


EliI  Hart  v.  Moses  M.  StkonH. 
(In  Chancery.) 

Where  the  defendant  neglected  to  answer  a  bill  in  ehalieerjr,  a|^reeablj  Ui 
the  rule*  of  the  coart,  and  the  bill  was,  on  that  aceonnt,  taken  as  eon- 
fested,  and  a  deeree  was  made  thereon,  it  was  held  that  the  cause  was 
not  appealable,  though  the  defendant  bad  not  neglected  to  appear. 

This  was  the  ease  of  an  appeal  from  a  decree  of  the  court 
of  chancery.  There  was  an  appearance  by  the  defendant  in 
that  coort,  tiut  he  did  not  make  answer  to  the  biU»  and  it 
was  taken  as  confessed ;  and  it  was  referred  to  a  master  to 
take  an  account  From  the  decree  made  upon  the  acoepi* 
ance  of  the  master's  report,  the  defendant  appealed ;  and 
upon  the  enteriiig  of  the  appeal  in  this  court,  the  orator 
moved  that  it  be  dismissed. 

R.  R.  jTVoU,  for  the  orator,  contended  that  the  defendant 
was  not  entitled  to  an  appeal,  for  the  reason  that  the  bill  waa 
taken  as  confessed,  and  a  final  decree  was  made  in  coMO- 
quence  of  the  neglect  of  the  defendant  to  make  answer, 
agreeably  to  the  rule  or  order  of  court.  Revised  Statutes, 
page  150,  sec  18. 

Vol.  XT.  8.  R.  VOL.  i.  48 
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en  in  the  sense  now  contended  for,  it  is  inadmissible,  being    Rutlaitd, 
an  averment  against  the  known  operation  and  efiect  of  their       i843^^* 
own  acts.    Neither  can  any  efiect  be  given,  for  the  present       gart 
purpose,  to  the  subsequent  request  of  the  orator,  as  alleged     ^^«^ 
in  the  answers  of  these  defendants,  that  they  should  make 
him  further  advances  and  retain  their  lien.     They  had  no 
Ken,  in  fiiith  of  which  to  make  such  advances. 

On  the  whole,  without  deciding  whether  the  court  of 
chancery,  upon  proper  proceedings  taken  for  that  purpose, 
might  have  set  up  an  equitable  mortgage  against  the  orator, 
in  favor  of  Merrill  fc  Hitchcock  for  the  balance  of  their 
claims,  we  are  satisfied  that  it  could  not  be  done  in  the  pres-* 
ent  state  of  this  suit. 

Decree  of  the  chancellor  aflirmed. 
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RvTLAvPi       K  L.  Orm$b€e  apd  E.  F,  Hodges,  for  the  defendant, 
'^^iSSSy*    coDtended  that  the  provision  in  the  statute  (p.  150,  ^18) 
U,^       applies  only  to  the  case  of  a  final  decree,  made  for  non- 
V-         appearance,  or  a  rrfusal  to  answer; — that  it  was  not  in- 
^*'     tended  to  apply  in  cases  where,  after  appearance,  the  bill  is 
permitted  to  be  taken  as  confessed,  as  a  kind  of  general  de- 
murrer, and  when  all  the  matters  of  defence  may  well  arise 
»poQ  th^  master's  report. 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J.  —  This  case  comes  before  this  court  by  ao- 
lippeal  from  the  court  of  chancery.  There  was  an  appear- 
ance by  the  defendant  in  the  court  of  chancery,  bat  having 
neglected  to  answer,  agreeably  to  the  rules  of  that  court,  the 
bill  was  taken  as  confessed,  and  referred  to  a  master  to  as- 
€ertam  the  sum  due  ;  and,  upon  the  coming  in  of  the  report, 
the  same  was  accepted,  and  a  decree  made  accordingly. 
The  orator  has  filed,  m  this  court,  his  motion  to  dismiss  the 
cause  upon  the  ground  that  it  was  not  appealable.  The 
right  of  appeal  is  not  given  in  a  case,  "  where  the  bill  is  ta- 
ken as  confessed,  and  a  final  decree  made  in  consequence  of 
the  non-appearance  of  the  defendant,  or  for  his  n^;leet  to 
make  his  answer  agreeably  to  the  rule  or  order  of  court." 
Though  the  bill  in  this  case  was  not  confessed,  because  of  the 
non-appearance  of  the  defendant  >  yet,  he  neglected  to  an- 
swer the  bin  agreeably  to  the  rule  of  court,  and  the  decree 
was  the  eoasequenee  of  such  confession.  The  chancellor 
night  have  ascertained  the  amount  due  without  a  reference, 
if  he  had  ohoieb ;  but,  as  matter  of  convenience,  it  was  re- 
ferred. The  decree  followed  as*  a  consequence  of  the  con- 
fctsion.  The  case  clearly  comes  whhin  the  first  exception 
•f  the  18th  section  of  the  chilncery  act.  Revised  Statutes, 
p.  150. 

Appeal  dismissed. 
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Caleb  Paris  t;.  Jonathan  C.  Dsxter. 

Pirit 

(In  Chancery.)  Deiu*. 

Chancery  will  not  relieve  the  maker  of  a  note,  given  upon  tlie  compromW^ 
ing  «Dd  settlemeBt  of  t  rait  hrou^ht  fbr  the  hma  Jide  ^rpoie  of  ft 
veeoverjr,  mud  in  whioh  there  wu  evidence  teading  to  prove  Ike  AUoft^ 
tioa  on  which  it  wai  founded,  anless  H  epfetr  that  Ike  maker  wee 
incapable  of  ^uiderstanding  the  nature,  extent  and  elfeet  of  ike  boeineM 
he  was  transacting,  or  was  so  overreached  as  to  make  the  rr taiaiag  of 
the  note  unconscionable. 

This  was  an  appeal  from  a  decree  of  the  court  of  chan^' 
eery  dismissing  the  orator's  bfll. 

The  orator  in  his  bill,  set  forth  and  charged,  in^ubManoe, 
that,  on  the  5^th  of  August,  ld3f,  the  defendatit  commeii- 
eed  an  action  of  slander  against  him,  based  upon  ailegationi 
which  were  faike  and  malicious ;  that  the  defeadftftt  caused 
the  orator  to  be  arrested,  and  so  having  hint  in  arreit,  made 
use  of  various  fraudulent  devices  to  extort  motley  from  him, 
in  comprdmtse  and  settlement  of  the  suit,  by  meftns  of  which 
the  orator,  being  seventy-three  years  of  age,  And  of  weak 
bodily  health,  and  feeble  menial  capacity,  was  induced  16 
execute  a  note  to  the  defendant  far  |^S00  payable  at  tke 
decease  of  the  orator ;  and  praying  that  the  defenda»C  might 
be  decreed  to  deliver  up  said  note,  &c 

The  defendant,  in  his  answer,  admitted  the  institution  of 
the  suit,  the  arrest  of  the  orator,  and  the  execution  of  the 
note,  but  denied  the  allegation  of  malice,  and  falsehood,  land 
that  he  used  fraudulent  devices  in  effecting  the  compromise 
of  the  suit,  and  that  the  orator  was  of  weak  health  and  fee- 
ble capacity — and  alleged  that  the  suit  had  been  brought  in 
good  faith,  for  certain  slanders  of  the  defendant,  and  particu- 
larly that  of  charging  him  with  having  been  bribed  to  betray 
his  trust,  as  counsel  for  the  orator. 

The  answer  was  traversed  and  testimony  taken.  The 
facts  found  sufficiently  appear  from  the  opinion  of  the  court. 

C.  B.  Harringtany  for  orator. 
J.  C  Dexter  J  pro  ee. 
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Parw 

9. 

Oezter. 


The  opinion  of  the  court  was  delivered  by 

Hebabd,  J.  — To  grant  the  relief  prayed  for,  the  orator 
'mast  prove  that,  at  the  time  he  gare  the  note,  he  was  in  such 
an  imbecile  state  of  mind  as  to  be  incapable  of  understand- 
ing the  nature,  effect  and  extent  of  the  business  he  was 
transacting,  arising  from  some  temporary  cause,  or  the  infir- 
mities of  age,  —  or  he  must  show  such  overreaching  and 
fraud  on  the  part  of  the  defendant,  as  will  make  it  uncon- 
scionable for  him  to  retain  it. 

We  think  the  orator  has  not  established  either  of  these 
points.  It  is  fully  established  by  the  proof,  that  defendant 
thought  himself  aggrieved  by  the  representations  of  the  ora- 
tor in  regard  to  his  character  as  an  attorney ;  and  there  was 
evidence  which,  at  least,  tended  to  prove  that  fact  Upon 
that,  unqttesti(MMU>Iy,  the  defendant  had  a  right  to  institute  a 
suit  to  recover  damages  for  the  slanderous  imputation,  and  to 
prosecute  such  suit  to  a  final  result,  without  subjecting  him- 
self to  damage  for  a  malicious  suit,  even  though  he  might 
iail  of  a  recovery. 

The  claim  and  suit  were  such  a  matter  for  adjustment  and 
settlement,  as  would  be  a  l^;al  consideration  for  u  promise. 
The  orator  might  have  thought  there  was  some  doubt  about 
the  result ;  or  if  not,  he  mig^t  choose  to  pay  something  to 
be  rid  of  the  expense  and  trouble  of  defending  the  suit ;  and 
if  for  that  the  suit  was  discharged,  there  cannot  be  any  ques- 
tion «bout  the  legality  of  the  consideration. 

The  decree  of  the  chancellor  is  affimied. 
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BENNINGTON    COUNTY 


Pebruart  Term,  1848. 


Present  How.  STEPHEN  ROYCE,        ) 

••      MILO  L.  BENNETT,      lAssistarU  Justices. 
•«      WILLIAM  HEBARD,     S 


Royal  W.  Irish  v.  Isaiah  Mattison. 

An  enlurtmont  into  a  fiie  eompany,  from  an  independent  eompany  of 
niilitia«  works  an  exemption  from  military  doty,  under  the  militia  law  of 
1837,  the  same  •»  snch  enlistment  from  a  standing  eompany. 

This  was  an  action  for  false  imprtsonmenti  and  was  sab- 
milted  to  the  county  courts  apon  the  following  case  stated 
by  the  agreement  of  parties  : 

'^  The  imprisonment  of  the  plaintiff  by  the  defendant  is 
admitted.  The  defendant,  at  the  Ume  of  the  arrest  and  im- 
prisonment of  the  plaintiff,  was  quarter  master  of  the  first 
regiment,  first  brigade  and  second  division  of  Vermont 
militia,  and  justifies  said  arrest  and  imprisonment  under  an 
execution  issued  by  Norman  Blackmer,  colonel  of  said  regi-^ 
ment,  for  the  amount  of  a  fine  for  the  non-performance  of 
military  duty.  It  is  admitted  that,  at  the  time  of  the  non- 
performance of  said  military  duty,  and  for  about  one  year 
previous,  the  plaintiff  was,  and  had  been,  a  member  of  the 
North  Bennington  Fire  Company,  at  Bennington,  and  was 
duly  returned  by  the  r^;ular  oflicers  of  said  fire  company,  as 
one  of  the  twenty  members  exempt  from  military  duty. 

<<  It  is  also  admitted  that  the  plaintiff,  previous  to  his  en- 
listment into  said  fire  company,  was  a  member  of  the  artillery 
company  at  Bennington,  belonging  to  the  aforesaid  r^ment, 
and  had  never  been  discharged  therefrom,  by  any  of  the 
commanding  officers  of  said  company.  The  regular  oigani* 
cation  of  mid  military  company,  the  warning  of  the  plaintiff 
to  do  military  duty,  and  his  omission  to  do  the  same,  are  all 
admitted.    The  due  organization  of  said  lire  company,  and 
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BsnniNOTON,  the  excuse  of  the  plaintiff,  as  a  member  of  the  same,  to  the 
1843!^'  proper  military  officer,  duly  made,  after  having  been  warned 
77^  to  do  military  duty,  are  also  admitted.  Now,  if  the  court 
V.  shall  be  of  opinion  that  the  plaintiff  was  not  subject  to  do 
military  duty  in  said  artillery  company,  from  the  facts  above 
stated,  then  judgment  is  to  be  rendered  for  the  plaintiff  for 
$5.25  damages  and  his  cost;  otherwise,  the  defendant  to 
recover  his  cost." 

Upon  this  statement  of  the  case,  the  court  rendered  judg- 
ment for  the  defendant,  to  which  the  plaintiff  excepted. 

A.  P.  Lyman,  (or  plaintiff. 

It  is  contended  that  the  plaintiff,  while  a  member  of  the 
North  Bennington  Fire  Company,  was  an  exempt  from  mili- 
tary duty,  notwithstanding  he  might  have  been  a  member  ci 
an  independent  military  company  previous  to  his  ehlistment 
into  the  Fire  Company,  and  had  never  been  discharged  there- 
from. Comp.  Laws,  557,  ch.  I,  ^2.  If  the  plaintiff  was 
exempt  from  military  duty,  no  military  ofBcer  had  any  juris- 
diction over  him.  M^Lane  v.  Stewart,  Swift's  Ev.  369; 
Darling  v.  Bof&en,  10  Vt.  R.  148. 

The  second  section  of  the  seventh  chapter  of  the  militia 
kw,  Comp.  Laws,  568,  cannot  be  construed  to  apply  to  in- 
dividuals not  subject  to  miKtary  duty.  It  is  intended  to 
regulate  the  conduct  of  individuals  subject  to  military  duty, 
who  miglit  wish  to  change  their  situation  from  one  company 
to  another. 

It  is  said  the  plaintiff's  privilege  is  to  be  distinguished 
from  that  of  tbe  judges  of  our  courts,  for  the  reason  that  bis 
eonnection  with  tbe  North  Bennington  Fire  Company  was  a 
voluntary  act.  But  the  plaintiff  contends  that  it  is  the  sita- 
•tion  be  occupies  that  makes  him  an  exempt,  and  not  the  way 
or  manner  in  wbidi  he  acquired  it.  Ministers  of  the  gospel, 
faculties  and  students  of  colleges,  practising  physicians,  ferry- 
men and  millers,  all  occupy  their  places  by  their  voluntary 
act,  and  yet  are  exempt  by  the  statute. 

But  it  is  further  contended,  that  the  statute  under  which 
tbe  fire  company  is  organized,  makes  the  plaintiff  an  exempt 
from  military  duty,  independently  of  the  law  governinf  the 
militia.    Rev.  Laws,  ch.  14,  ^13. 


MatUion. 
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J.  S.  Rabimany  for  defendant.  Bemmiotoh, 

The  plaintiff,  at  the  time  he  enlisted  into  the  fire  company,       1843?^' 
was  a  member  of  an  independent  company.     It  is  true  that       j[T^ 
the  second  section  of  the  first  chapter  of  the  militia  law  ex*         «• 
empts  from  militia  duty,  members  of  fire  companies  to  the 
number  of  twenty  to  each  engine  ;  but  the  plaintiff,  previous 
to  his  enlistment  into  the  fire  company,  had  subjected  him* 
self  to  the  second  and  fourth  sections,  chapter  seventh  of  the 
militia  law,  which  provide  that  a  private  of  a  standing,  enlis*  ^ 
ing  into^an  independent,  company,  shall  be  holden  to  serve 
in  such  company  until  he  shall  have  arrived  to  the  age  of 
forty  years,  or  until  he  shall  be  discharged  by  the  command- 
ing officer  of  the  company  or  regiment  to  which  he  belongs. 
Can  the  plaintiff,  then,  by  his  voluntary  act,  discharge  him* 
self  from  a  standing  company  ?     Is  he  not  liable  to  do  milita* 
ry  duty,  until  discharged,  in  the  way  provided  in  the  aeoond 
and  fourth  sections  ?    Where  there  are  contradictory  provis* 
ions  in  a  statute,  the  latter  will  suspend  the  former,  unless 
the  court  can  so  construe  them  that  the  whole  may,  if  possi- 
ble, stand. 

It  is  apparent,  then,  upon  a  just  construction  of  these  sev* 
era!  provisions  of  the  law,  that  the  legidature  intended  to 
restrict  the  exemption,  to  the  privates  in  the  standing  com- 
panies, who  should  become  members  of  fire  companies. 
Dwarris  on  Stat.  31,  85  &  6. 

The  opinion  of  the  court  was  delivered  by 
RoTC£,  J.  —  The  case  is  governed  by  the  militia  act  oC 
November  1,  1837.  In  the  second  section  of  the  first  chap- 
ter of  that  statute, ''  members  of  fire  companies,  to  the  nunip- 
'  ber  of  twenty  to  each  engine,  in  times  of  peace  only,  and 
<  so  long  as  they  shall  continue  members  of  said  fire  cott- 
'  pany,''  are  declared  to  be  exempt  from  military  duty.  Tbm 
section,  standing  alone,  would  be  quite  sufficient  to  determine 
the  case  in  favor  of  the  plaintiff.  But  the  first,  second  and 
fourth  sections  of  chapter  seven,  of  the  same  act,  must  also 
be  noticed.  The  first  section  of  this  chapter  authorixes  en- 
listments from  the  standing  companies  of  militia  into  the 
independent  companies  of  light  infanty,  riflemen,  and  artil- 
lery. The  second  section  enacts,  that  non-commissioned 
officers  and  privates,  who  shall  enlist  into  any  such  indepen- 
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BEinriirGTOH,  dent  company,  shall  be  holden  to  service  therein  until  they 
^^13!^'  respectively  arrive  at  the  age  of  forty  years,  unless  discharged 
777  from  such  service  by  the  proper  officers.  And  this  obliga* 
V.  tion  to  serve  is  repeated  in  the  4th  section. 
Mattbon.  rpj^^  question,  then,  is,  whether  the  second  section  of  the 
first  chapter,  which  apparently  exempts  the  plaintiff  from 
military  duty,  is  counteracted  and  controlled  by  these  sec- 
tions of  the  7th  chapter.  It  is  argued  that  this  should  be 
the  effect,  according  to  certain  acknowledged  rules  for  con- 
struing statutes : —  as  that  when  a  general  intention  is  ex- 
pressed in  a  statute,  and  the  act  also  expresses  a  particular 
intention  incompatible  with  the  general  one,  the  particular 
intention  should  be  considered  in  the  nature  of  an  exception. 
And  again, — that  if  the  latter  part  of  a  statute  be  repugnant 
to  the  former  part,  it  shall  stand,  and,  so  far  as  it  is  repug- 
nant, be  a  repeal  of  the  former  part ;  because  it  was  last 
agreed  to  by  the  law-makers.  In  order,  however,  to  give 
these  rules  of  construction  the  effect  contended  for,  in  this 
instance,  we  should  first  be  satisfied  that  the  legislature,  in 
these  different  parts  of  the  statute,  had  in  view  the  same 
subject-matter  for  the  law  to  operate  upon : — ^in  other  words, 
that  the  sections,  to  which  I  have  referred,  in  the  7th  chap- 
ter, may,  as  probably,  have  been  intended  to  embrace  the 
persons  described  in  the  2d  section  of  the  ist  chapter,  as 
other  persons  generally.  But  we  think  that  such  a  supposi- 
tion is  not  justified,  upon  a  full  view  of  the  statute.  There 
is  no  provision  in  the  7th  chapter,  expressly  extending  to  the 
exempts  mentioned  in  the  1st  chapter.  And  when  clergy- 
men, magistrates,  executive  oflicers,  and  certain  other  classes 
of  persons,  had  been  once  exempted  from  military  duty  by 
the  act,  it  is  utterly  improbable  that  they  should  have  been 
purposely  rendered  liable  to  that  duty  by  another  portion  of 
the  same  statute.  It  has  been  decided,  in  this  state,  and 
elsewhere,  that  persons  exempted  by  law  from  military  duty, 
are  not  within  the  appropriate  military  jurisdiction.  It 
should,  therefore,  be  presumed,  that  when  the  statute  had 
once  designated  a  class  of  permanent  exempts,  it  proceeded 
throughout,  with  a  tacit  exclusion  of  those  persons  from  its 
subsequent  provisions. 

Again,  —  it  is  contemplated  that  the  independent  com- 
panies will  be  mainly  filled  up  by  enlistments  from  the  stand- 
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ing  companies ;  but  exefnpts  are  not  supposed  to  remain  BxHiiiv«TOff^ 
members  of  the  standing  companies.     It  is  also  provided  by       1843!^^^ 
the  4th  section,  already  cited,  that  if  a  person  enlisting  into  Miaohe»tar~ 
an  independent  company  shall  neglect,  for  three  months,  to       .  V.  .^ 
equip  himself,  he  may  be  discharged  and  turned  back  upon 
the  standing  company ;  but  an  exempt  could  not  be  thus 
turned  back,  nor  compelled  to  serve  in  the  standing  com* 
pany.    Hence,  it  may  be  strongly  inferred,  that  permanent 
exempts  are  not  within  the  purview  of  the  7th  chapter. 

It  is  true,  that  the  plaintiff  must  be  taken  to  have  acted 
voluntarily  in  becoming  a  member  of  the  fire  company.  But 
if  this  should  deprive  him  of  his  exemption  from  military 
duty  in  an  independent  company,  it  would  seem  that  he 
should  be  equally  deprived  of  it,  had  he  remained  in  the 
standing  company.  In  each  case  the  obligation  to  serve  till 
a  given  age  is  sufficiently  express  and  peremptory. 

It  may  be  material  to  remark,  that  the  plaintiff  had  first 
enlisted  into  the  independent  company.  Had  he  so  enlisted 
when  already  an  exempt  as  a  member  of  the  fire  company, 
the  case  might,  perhaps,  deserve  a  different  consideration. 

Judgment  of  county  court  reversed,  and  judgment  for 
plaintiff  to  recover  05.35  damages,  and  costs. 


Town  of  Manchcstbr  v.  Town  or  SpringI'ield. 

l¥hile  the  act  of  1801,  relating  to  legal  ■etUement,  waa  in  force,  the  rule 
of  the  common  law  was  in  force,  that  an  illegitimate  child  has  ita  settle* 
ment  where  born,ai]d  cannot  gain  a  deri yatiye  settlement  from  its  mother. 

Under  the  act  of  1801,  a  woman  living  with  a  man  As  his  wlfb,  tinder  a 
void  marriage,  was  not  ineluded  in  a  warning  of  the  man  and  his  family ) 
and  she  might  gain  a  settlement  by  resideneei 

An  illegitimate  child,  liiing  in  a  town  with  its  mother,  until  four  years  of 
age,  did  not,  under  the  act  of  1801,  gain  a  settlement  by  residence,  though 
not  warned  out. 

This  was  an  appeal  from  an  order  of  removal,  from  Man-: 
Chester  to  Springfield,  of  Martha  M.  Sheldon  and  her  seven 
minor  children,  and  came  on  to  be  tried  on  issue  joined  to 
the  defendant's  plea,  that  the  last  legal  settlement  of  the  saic} 
Martha  M.  and  her  said  seven,  children,  was  not  in.the.towff 
of  Springfield. 

On  trial  of  the  cause  in  the  county  court  it  appeared, — 

Vol.  XV.  s.  s.  vol.  i.  49 


^6  CASES  IN  THE  SUPREME  COURT 

BsmairoToir,  that,  On  the  19th  d^y  of  Jane,  18S8,  John  Sheldon  and  th^ 
1843.       ^><)  Martha  M.,  were  duly  joined  in  marriage,  and  that  th^ 
BfmnehMter  ^^^  seven  minor  children,  were  children  of  the  said  John  and 
,^-  Martha  M,  by  that  marriage  ;  that  the  said  John  died  at  Man- 

chester, February  11,  1842.  It  further  appeared,  that  Israel 
Sheldon,  father  of  said  John,  was  duly  married  to  one  Lucy 
Kibby  of  Charlotte,  January  S6,  1805 ;  that  on  the  4th  day 
of  January,  1807,  he  was  married  to  one  Charlotte  Perry  of 
Springfield,  while  the  toid  Lucy  was  living  and  undivorced 
from  him ;  that  the  said  IsraePs  legal  settlement,  at  the  time  of 
Kb  marriage  with  said  Charlotte  Perry,  and  the  birth  of  the 
said  John  Sheldon  was  in  Charlotte  in  this  state,  and  they 
IiTed  together,  for  seven  years,  as  husband  and  wife, 
and  bad  four  children ;  that  the  said  Lucy  remained  undivorced 
from  the  said  Israel,  until  the  year  1816,  and  that  she  was 
still  Jiving;  that  the  said  Charlotte  was  the  daughter  of 
Joseph  Perry,  who  moved  to  Springfield  in  1798,  at  which 
time  the  said  Charlotte  was  seven  years  of  age,  and  the  said 
Charlotte  resided  with  him,  in  Springfield,  until  her  marriage 
to  the  saici  Israel,  in  1807;  that,  in  June,  1810,  the  said 
Israel  and  Charlotte  moved  to  Manchester  and  lived  there 
together,  and  about  the  middle  of  September,  1810,  the  said 
Charlotte  went  from  Manchester  to  Springfield  on  a  visit  to  her 
friends,  and  while  there,  to  wit,  on  the  17th  day  of  October, 
1810,  the  said  John  Sheldon,  her  son,  was  born  ;  and  that^ 
in  the  fore  part  of  December  thereafter,  the  said  Charlotte, 
with  the  said  John,  returned  to  Manchester,  and  continued 
to  reside  there  with  the  said  Israel  for  nearly  four  years. 

The  plaintiff  ofiered  in  evidence  a  process  against  Israel 
Sheldon  and  family,  warning  them  from  the  town  of  Man- 
chester, dated  September  4,  1810,  to  the  introduction  of 
which  the  defendant  objected,  and  the^  court  rejected  the 
same  ;  to  which  decision  the  plaintiff  excepted. 

Upon  the  above  foots,  the  court  decided  that  the  last  place 
of  I^I  settlement  of  the  said  •  Martha  M.  Sheldon  and  her 
seven  minor  children,  was  in  said  town  of  Springfield,  and 
rendered  judgment  for  the  said  town  of  Manchester  to  recov- 
er of  the  town  of  Springfield  *their  costs ;  to  which  decision 
df(tHe  cotirt,  thb  idtefendhtnt  excepted. 
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J.  «S>.  EobinMOUy  for  defendant.  Bm$9Qaoa^ 

The  paupers  removed  are  the  wife  and  children  of  John    -  tsiS/^ 
Sheldon,  who  was  the  illegitimate  chil(J  of  Charlotte  Perry.  M^^lieittr"^ 
He  was  born  in  Springfield,  in  1810,  and  his  mother,  after-       .«• 
wards,  acquired  a  settlement  in  Manchester,  while  the  act  of  W»ffi«Wf 
1801  was  in  force. 

The  question  to  be  decided  is>  where  was  John  Sheldon's 
legal  settlement  at  the  time  his  family  became  chargeable  } 

I.  By  the  common  law,  a  bastard^s  place  of  birth  deif^p- 
mines  the  place  of  his  seitlemept.  'J^his  rule  bius  its  foanda- 
tion  in  the  maxim  of  Lord  Coke,  who  says,  in  judgment  of 
law,  a  bastard  is  nuUitu  filius ;  but  at  the  present  day,  in 
En^nd,  the  rule  is  realricted  in  its  application  to  the  cfui^ 
of  inheritances.  Ip  this  state,  the  maxim  has  lost  jt^  force, 
and  the  policy  of  our  law  is  the  reverse  of  that  of  England* 

II.  It  is  claimed  that,  under  the  act  ipf  1801,  illegitimate 
children  either  take  and  follow  the  settlement  of  their  mother, 
or  are  capable  of  acquiring  a  aeUlement  in  their  f^n  right, 
by  a  yearns  residence  in  a  town,  under  the  fourth  aection  9^ 
Ihe  act,  unless  warned. 

1.  Illegitimate  childreu  take  and  follow  th^  settlement 
of  their  mother.  The  coounon  law  denies  that  tbe  relat^ 
of  parent  and  child  exists  between  an  illegitimate  child  0^ 
its  mother ;  but  since  /our  law  recognize  tbe  existenGe  jof 
this  relation,  it  is  vain  to  oppose  this  fiction  ^f  the  corao^ 
law  to  the  legal  consequences  which  attach  to  thi3  relation- 
ship. The  mother  is  entitled  to  the  custody  (5  T.  R. 
278,)  and  services  of  her  child,  (12  Mass.  383,)  fmd  is  hound 
to  maintain  him.  She  can  transmit  an  ioberitapce  to  .bim, 
and  he  can  inherit  from  her ;  and  provision  is  made  fosr  bis 
legitimation.  Rev.  Stat.  292.  It  woiild  be  singular,  indej^flf 
to  hold  that  the  relation  of  parent  and  child  is  leccjgnized  (o 
exist,  for  every  other  purpoae  but  that  of  detemunijfg  the 
settlement  of  a  pauper.  It  has  been  reputedly  adjudged  in 
Connecticut,  independent  of|iny  statutory  provision,  U^t  ille- 
gitimate children  take  and  follow  the  settlement  of  tlieir 
mother.  1  Sw.  Dig.  48  ;  1  Root,  155  ;  Reev.  Dom.  R^. 
276  ;  5  Conn.  586  ;  6  do.  37  ;  9  do.  330.  In  this  state, 
the  question  now  raised,  has  never  been  decided.  In  P/ym- 
outh  V.  Windsor,  7  Vt.  R.  ^27,  .the  mother  bad  no  settle* 
ment  within  the  st^te,  and  the  coortbeld  tbe  chilfl  was  settled 
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BinniiHaToii,  where  born.  The  decision  would  have  been  the  same  had 
1813.  the  child  been  legitimate,  since  legitimate  children,  where 
MancheBter  neither  parent  has  a  settlement  within  the  state,  are  settled 
where  born.     14  Petersdorff,  315. 

3.  John  Sheldon,  under  the  act  of  1801,  acquired  a  settle* 
ment  in  his  own  right,  by  residence,  in  Manchester.  If  the 
coart  adopt  the  doctrine  of  the  common  law,  that  illegitimate 
children  have  no  parents,  to  whose  settlement  they  can  be 
referred,  John  Sheldon  must  have  acquired  a  settlement 
under  the  4th  section  of  the  act,  by  one  year's  residence, 
unless  warned. 

The  language  of  this  section  is — ''All  and  every  person  ;" 
which  embraces  both  minors  and  adults.  In  New  Hampshire, 
under  a  similar  statute,  it  was  held,  that  both  legitimate  and 
illegitimate  minor  children  acquired  a  settlement  by  one 
year's  residence,  unless  warned.     1  N.  H.  260,  264. 

III.  The  warning  is  defective.  Neither  Charlotte  Perry 
or  John  Sheldon  are  named  in  it,  nor  were  they  included  un- 
der the  description  of  Israel  Sheldon  and  family,  since  those 
only  constitute  a  man's  family,  for  whose  support  the  law 
imposes  upon  him  an  obligation  to  provide.  "2  Vt.  R.  155. 
The  marriage  between  Israel  Sheldon  and  Charlotte  Perry 
was  void  by  reason  of  his  prior  marriage,  and  she,  then,  was 
to  be  treated  as  a  single  woman,  who  could  acquire  a  settle- 
ment in  her  own  right,  but  whose  settlement  could  not  be 
aflTected  by  the  warning  in  question. 

D.  Rcbert9jr.,  for  plaintiff. 

Joseph  Perry,  by  a  residence  in  Springfield  from  1798  to 
1807,  acquired  a  settlement  in  that  town.  Charlotte  Perry, 
his  daughter,  residing  with  him  during  that  time,  and  at  the 
date  of  her  pretended  marriage  to  Israel  Sheldon,  (January 
4,  1807,)  she,  then  being  but  16  years  of  age,  had,  therefore, 
her  settlement  in  Springfield ;  and  so,  too,  when  John  Shel- 
don her  son  by  Israel  Sheldon  was  born,  (October  17,  1810) 
unless  by  such  pretended  marriage  she  took  the  settlement  of 
Israel  Sheldon  in  Charlotte.  But  Israel  Sheldon,  at  the  date 
of  the  pretended  marriage  to  Charlotte  Perry,  and  for  many 
years  afterwards,  had  a  wife,  dejure,  living,  and  so  the  mar- 
riage to  Charlotte  Perry  was  void. 

John  Sheldon,  then,  was  a  bastard,  bom  in  Springfield, 
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the  place  of  his  mother's  settlement — she  then  residing  in  BsimiHOToir, 
Manchester,  and  afterwards  acquiring  a  settlement  there.     If    '^sJs!^* 
settled  in  Springfield,  at  his  birth,  he  acquired  no  settlement  Mtncheite 
elsewhere,  afterwards,  unless  in  Manchester,  in  his  oton  righif         «. 
by  being  in  that  town  with  his  parents  until  near  four  years  ®P""«^*^- 
old,  or,  in  right  of  his  mothetj  through  her  after-acquired 
settlement  there.     These  paupers,  the  lawful  wife  and  chil- 
dren of  John  Sheldon,  now  dead,  take  his  settlement.  Where 
was  it  1 

In  his  own  right,  being  a  minor,  he  could  acquire  no  set-* 
tiement  in  Manchester.  Winchenden  v.  Hatfiddy  4  Mass. 
123 ;  Somerset  v.  Dighton,  IS  Mass.  383  :  ^e/Is  v.  West- 
haveny  5  Vt.  R.  322. 

He  could  not  acquire  a  settlement  there,  in  right  of  his 
mother.  From  1801  to  1817,  there  was  no  statute  regu- 
lating the  settlement  of  bastards.  To  resort,  then,  to  the 
rule  of  the  common  law  —  a  bastard  was  settled  where 
born,  without  reference  to  the  settlement  of  the  mother, 
and  retained  that  settlement  until  he  acquired  one  in 
his  own  right.  1  BI.  Com.  363,  459 ;  1  Ld.  Ray.  567 ; 
Doug.  89 ;  1  Salk.  427 ;  Plymouth  v.  Windsor,  7  Vt.  R. 
327  ;  Swift,  C.  J.  in  Hebron  v.  Marlborough^  2  Conn.  R.  18. 

By  the  act  of  1897,  it  was  provided  that,  **  every  bastard 
<  child  shall  be  deemed  and  adjudged  to  be  settled  in  the 
*  town  or  place  of  the  last  legal  settlement  of  his  or  her  mother.'' 
Therein  the  rule  of  the  common  law  was  changed.  The 
act  of  1801  expressly  repealed  this  provision  and  abolished 
every  mode  of  acquiring  a  settlement,  provided  under  the 
act  of  1797.  The  necessary  effect  of  this  repeal  was  to  re- 
store the  rule  of  the  common  law  as  to  bastards.  The  rule 
is  conceded  by  counsel  and  court,  in  Plymouth  v.  Windsor, 
to  have  prevailed  here,  and  is  the  princ^U  of  that  decision* 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J. — ^The  marriage  of  Israel  Sheldon  with  Char- 
lotte Perry,  he  then  having  a  wife  living,  was  void,  and  the 
issue  illegitimate.  By  the  principles  of  the  common  law,  it 
is  well  settled,  that  the  place  where  born  is  the  place  of  the 
settlement  of  a  bastard  child,  in  cases  free  from  fraud.  It 
seems  Charlotte  Perry  had,  at  the  time  of  the  pretended 
marriage  with  Israel  Sheldon,  in   1807,  a  derivative  settle- 
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Bbhvivotoh,  ment  in  Springfield  ;  and  she,  also,  gave  birth  to  John  Shel- 
iSSy*    ^^^  in  Springfield,  while  on  a  visit  of  some  three  months 

ManehMteff"  ^^^  ^^^  friends.      It  IS  admitted  that,  by  the  principles  of 
9.         the  common  law,  Springfield  was  the  place  of  the  settlement 

SpriogfieM.  ^j.  j^^  ghddon  at  the  time  of  his  birth.  The  mother  had 
not,  at  thattime,  gained  a  settlement  in  any  other  place — noC 
in  Charlotte,  by  means  of  her  marriage  with  Israel  Sbeldooi 
as  that  was  void ;  not  in  her  own  right  in  Manchester,  af 
she  moved  into  that  place  in  June,  1810,  and  John  Shftl^oo 
was  born  in  the  fall  of  the  same  year.  Whether,  tl^en,  the 
settlement  of  a  bastard  child  follows  the  settlei^ent  of  the 
mother,  or  whether  it  has  a  settlement  wliere  borp,  the  set- 
tlement of  this  John  Sheldon  was  at  Springfield ;  and  this 
aeCtleHient  continues  wtil  another  is  ac<|ujred^  either  in  bis 
own  right,  or  else  a  derivative  one. 

It  is  urged,  in  argiAipent,  that  this  child,  afterwards,  gained 
a  derivative  settlement  from  bis  mother  in  Manchester,  and 
if  not  so,  that  he  must  have  gained  a  settlemenit  there  in  bi^ 
own  right.  The  act  of  1797  expressly  provided  that  the 
setdemeoiof  a  bastard  child  should  follow  that  of  the  mother. 
By  the  act  of  1801,  there  is  no  provision  as  tp  the  place  of 
settlemck&t  of  bastards  ;  but  they  are  left  as  at  conunon  law. 
In  1817,  the  subject  of  settlements  again  engaged  the  atten- 
tion of  the  legislature,  and  in  the  act  of  that  year  it  was  again 
provided  that  the  settlement  of  a  bastard  shall  follow  that  of 
the  mother.  The  question  in  this  case  is  to  be  settled  under 
the  act  of  1801.  There  seems  no  good  reason  to  prevent 
Charlotte  Perry  from  having  gained  a  settleo»eat  in  Manches- 
ter, in  her  own  right.  She  was  not  the  wife  of  Israel  Shel- 
don, and  she  lived  there  more  than  the  requisite  time.  Third 
pevsons  in  interest  may  well  impeach,  collaterally,  the  valid- 
ity of  a  marriage.  MidAMwrough  v.  Rochester y  12  Mass. 
R.  363 ;  Mountholly  v.  Andover,  1 1  Vt.  R.  226.  The 
warning  out  of  Israel  Sheldon  and  his  family  can  have  no 
effect.  In  no  proper  sense  was- she  a  part  of  his  family  ; 
which  incliudes  those  and  those  only  whom,  by  law,  he  was 
bound  to  support.     2  Vt.  R.  158. 

The  question,  then,  returns-^id  Charlotte  Perry  commu- 
nicate a  derivative  settlement  to  her  illegitimate  child,  John 
Sheldon  ?  By  the  kst  clause  of  the  first  section  of  the  act 
of  1797,  it  is  provided,  "  that  every  bastard  child  shall  be 
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deemed  and  adjudged  to  be  setded  in  the  town  or  place  of  BBVNiir«Toir, 

the  last  legal  settlement  of  his,  or  her  mc^ther.''     By  the  aol    ^^s!^^ 

of  1801 ,  the  first  section  of  the  act  of  1797  is  repealed ;  and  ' 

in  that  act  there  is  no  provision  relative  to  the  settlement  of 

bastard  children.    The  law  of  ISOl  was  in  force  until  1817, 

when  an  act  Was  passed,  which,  among  other  things,  provided 

that  illegitimate  children  should  have  the  settlement  of  their 

motfier,  and  the  act  of  1801  was  repealed.   By  the  principles 

of  English  common  law,  it  is  well  understood  that  an  ili^ti* 

mate  child  cannot  obtain  a  derivative  settlement  from  its 

putative  father  or  its  mother.     But  it  is  urged  that  this  doc« 

tHue  is  unreasonable,  as  it  may  expose  a  tender  infant  to  be 

separated  from  its  natural  mother ;  and  this  court  is  now 

judicially  called  upon,  fo^  the  first  time,  to  introduce,  as  the 

law  of  this  state,  the  prindples  that  have  obtained  in  Om- 

necticut  from  an  early  day,  where,  as  judge  Peters  (6  Conn. 

R.  36)  somewhat  quaintly  observes,  they  have  discovered, 

Aat  a  bastard  is  the  cMd  of  its  mother,  and  consequently, 

can  acquire  a  derivative  settlement  from  her.     But  we  have 

heard  of  no  practical  difficulties  tfr  hardships  among  as,  mris- 

ing  from  the  principles  of  the  contmioa  law.    The  same  ofqee- 

tion  mFight  be  made  against  the  principle,  that,  when  a  widow 

gains  a  settlement  by  marriage,  her  children,  1>y  a  former 

mM^age,  do  not  follow  her  settlement,  thus  obtained,  but 

still  retain  that  of  their  deceased  favher. 

As,  witli  us,  the  law  relative  to  derivative  settlements  of 
illegitimate  children,  from  1801  up  to  1817,  depended  upon 
the  principles  of  the  common  law,  the  decisions  which  have 
been  made  in  the  comnfon  law  courts  in  £ngland,  are  author* 
ities  for  us,  and  alike  binding  as  on  other  questions  arising  upon 
the  common  law.  Besides,  when  the  provisions  of  the  act 
of  1797  were  repealed  by  that  of  1801,  and,  in  1817,  the  law 
was  again  restored,  altering  the  rule  of  the  common  law,  it 
is  a  fair  infidrence,  that  the  legislature  contemplated  the  legal 
result,  in  the  meantime,  to  'have  followed,  (that  is,  a  restora- 
tion  of  the  common  law  rule)  and  that  it  had  followed.  We 
think  it  safest  that  we  should  adhere  to  the  common  law 
rule ;  and  be  satisfied  with  administering  the  law  as  we  find 
it.  It  is  alwtiys  of  dangerous  tendency  for  a  court  to  intro- 
duce, in  their  discnetion,  a  new  rule  to  govern  the  rights  of 
parties,  unknown  at  common  laW. 
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BivmiroToif,  It  is  also  claimed^  that,  if  John  Sheldon  failed  to  acquire 
tSUsJ^    ^  derivative  settlement  in  Manchester,  from  his  mother,  he 

Mueheiter  ^^^^  ^^^^  gained  one  in  his  own  right.  It  seems  that  he 
.  *•         lived  with  his  mother  in  Manchester  till  he  was  about  four  years 

Springfield.  ^^.^^  j^  ^^^  ^^^^  ^^^  ^  Westhaven,  5  Vt,  R.  326,  it  was 

held  that  an  infant  daughter  of  12  years  of  age,  who  had  gone 
with  her  mother  into  Westhaven  to  live  with  her  step-iather, 
did  not  gain  a  settlement,  under  the  act  of  1801 ,  by  her  resi- 
dence there,  more  than  a  year  without  being  warned  out. 
The  court  say, — <^  she  may  be  considered  as  going  there  for 
education.''  In  the  case  before  us,  the  child  was  taken  to 
Manchester  for  nurture.  The  statute,  which  provided  that  '^  all 
*  and  every  person  coming  into,  and  residing  within  any  town 
^  in  this  state,  (not  being  warned  out)  should,  after  one  year, 
'  gain  a  settlement  in  such  town,"  can  only  include  those 
who  come  to  reside  in  the  ordinary  way ;  and  to  extend  it 
to  those  who,  from  their  tender  years,  or  idiocy,  were  incapa- 
ble of  acting  for  themselves,  would,  indeed,  be  a  strange 
construction.  In  Massachusetts  they  had  a  statute  similar  in 
its  provisions,  to  our  statute  of  1801,  and  in  the  case  of 
Somerset  v.  Dighian,  12  Mass.  R.  383,  the  court  held  that 
the  provision,  requiring  persons  to  be  warned  out,  to  prevent 
their  acquiring  a  setdement,  did  not  extend  to  minors,  al« 
though  illegitimate.  The  provisions  of  the  Massachusetts 
statute  are  as  broad  as  ours.  The  words  are,  <<  aU  persona, 
citizens  of  this  commonwealth,  who  resided,  &c,"  It  is  a  com- 
mon rule,  relative  to  the  construction  of  statutes,  to  give 
them  such  a  construction  as  will  best  effectuate  the  intention 
of  the  legislature.  In  some  cases,  the  letter  of  the  statute 
may,  by  an  equitable  construction,  be  restraiq^ed,  and  in  oth- 
ers, it  must  be  enlarged;  and  in  some  instances,  the  construc- 
tion has  been  contrary  to  the  letter.  We  think  it  is  quite 
manifest,  that  the  general  words  of  the  fourth  section  of  the 
act  of  1801,  though  the  terms,  ^'all  and  every  person,"  are 
used,  were  not  intended  to  include  persons  incapable  of  act- 
ing for  themselves,  but  only  such  as  were  competent  to  gain 
a  settlement  by  residence,  if  not  prevented  by  being  warned 
out. 

The  result,  then,  to  which  we  arrive  is,  that  John  Sheldon 
bad  not  a  settlement  in  Manchester,  at  the  time  of  his  death, 
in  1842,  but  still  retained,  up  to  his  death,  his  settlement  in 
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Springfield.     By  the  marriage  the  wife  acquired  a  derivative  BsMviiioToir, 
settlement  from  the  husband^  Wells  v.  WeathaveUy  5  Vt.  R.       1843!^* 
325;  and,  upon  his  death,  the  widow  and  children  were       q^ 
properly  removed  to  Springfield.  Bar  **   t 

The  judgment  of  the  county  court  is  affirmed* 


Perry  G.  Card  v,  Leonard  Saroeant. 

Notice  of  ipecial  matter  cannot  be  received  ander  a  plea  ofnul  Hel  record. 

JLfthe  facta  tended  to  prove  the  issue,  in  the  county  court,  the  supreme 
court  cannot  inquire  into  their  sufficiency,  nor  revise  any  decision 
founded  upon  then>. 

The  supreme  court  will  only  paw  upon  such  questions  as  are  reserved  by 
the  county  court ;  and  when  the  parties  make  their  pleadings,  and  join 
their  issues,  and  take  their  trial  in  that  court  without  objection,  what- 
ever informality  there  may  have  been  in  the  pleadings  will  be  understood 
to  have  been  waived. 

This  was  an  action  of  debt  on  recognizance,  commenced 
before  a  justice  of  the  peace  on  the  7th  of  June,  1 842,  and 
brought  by  appeal  to  the  county  court. 

The  recognizance  was  for  the  sum  of  $50,  entered  into 
by  the  defendant,  at  the  December  term,  1840,  of  the  county 
court  for  the  county  of  Bennington,  for  the  prosecution  of  tl 
review  by  one  Burlin  Curtis,  of  a  judgment  rendered  against 
him  by  said  court,  in  favor  of  the  plaintiff,  in  an  action  on  a 
note  for  %  100,  upon  which  review  there  was  a  judgment 
against  Curtis,  at  the  June  term,  1841,  of  the  said  court,  and 
a  final  judgment  against  him  by  the  supreme  court,  on  ex* 
ceptions,  at  the  February  term,  1842,  for  the  sum  of  $  1 16.22 
damages,  and  $2^.25  cost. 

The  defendant  pleaded  nul-  tiel  record^  with  notice  of  spe-^ 
cial  matter,  proving  payment  and  satisfaction  of  said  judg-^ 
ment  before  the  bringing  of  this  suit.  He  also  pleaded  a 
special  plea  in  bar,  averring  full  payment,  by  Curtis,  of  said 
judgment,  before  this  suit  was  commenced.  Issue  joined  on 
both  pleas ;  and  trial  of  both  issues  by  the  court. 

On  trial,  the  plaintiff  offered  an  exemplified  copy  of  thd 
record  of  the  judgment,  Card  v.  Curtis  ;  and  also  the  execu' 
tion  issued  on  said  judgment,  dated  the  14tlf  of  February , 
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BBiivnraTo*,  1842,  with  the  o&cer^n  retam  thereon,  sbowhig  a  levy  and 
tSS/^*  **1®  ^f  property  to  the  amount  of  046.32,  exclusive  of  ofli- 
^~J  cer's  feea,  and  nulla  bona  as  to  the  remainder. 
«.  ^  The  plaintiff  also  produced  testimony  to  prove  that,  at  the 
time  of  the  review,  the  said  Curtis  had  property  sufficient  to 
pay  the  plaintiff's  demand,  which  had  been  disposed  of  be- 
fore the  final  judgment. 

To  maintain  the  special  plea  in  bar  the  defendant  offered 
testimony,  to  wit,  Burlin  Curtis — who  was  first  discharged 
from  interest  by  the  defendant — who  testified,  among  other 
things,  that,  to  secure  the  payment  of  the  note  described  in 
the  exemplification,  he,  with  one  Roswell  Tuttle,  on  the  Ist 
of  October,  1839,  executed  and  delivered  to  the  plaintiff 
their  joint  and  several  note  for  $115.50,  including  the 
amount  of  the  said  one  hundred  dollar  note,'  and  interest, 
together  with  the  balance  of  a  book  account  then  found  due 
from  him  to  the  plaintiff;  that  the  plaintiff  then  and  there 
agreed  that,  on  payment  of  the  said  note  signed  by  Curtis 
and  Tuttle,  both  notes  should  be  delivered  up  to  Curtis ;  that 
he,  Curtis,  insisted  on  some  written  acknowledgment  of  said 
agreement,  and,  on  the  28th  of  October,  1839,  the  plaintiff 
delivered  to  him  the  following: 

*^  I  certify  that  Burlin  Curtis  has  left  with  me  a  note  of 
'  one  hundred  dollars,  which  note  I  say  I  will  give  up,  if  he 

*  pays  me  a  note  I  hold  against  himself  and  Roswell  Tuttle, 

*  of  one  hundred  and  fifteen  dollars  and  fifty  cents,  with  use, 
'  when  called  for.     I  say  I  will  write  to  him  three  weeks 

*  before  I  call  for  the  money. 
^  I  say  I  will  take  enough  of  the  note  to  indemnify  me  for 

<  coming  after  the  money  till  I  get  it. 

*Troy,  Oct.  28,  1839.  Perry  G.  Card." 

To  all  which  testimony  the  plaintiff  objected  ;  but  it  was 
admitted  by  the  court — to  which  the  plaintiff  excepted. 

The  said  Curtis  further  testified  that,  after  the  final  trial  in 
the  county  court  in  the  said  suit  of  Card  against  him,  and 
before  the  same  was  aflirmed  by  the  supreme  court,  to  wit, 
on  the  6th  of  December,  1841,  he  paid  into  the  hands  of 
Serenus  Swift,  attorney  of  the  plaintiff,  $66.44,  for  the 
benefit  of  the  plaintiff;  which  sum  was,  by  said  Swift,  en- 
dorsed on  the  said  note  signed  by  Curtis  and  Tuttle ;  and 
th^t,  on  the  same  day  they  confessed  judgment  to  the  plain- 
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tiff)   for  the  balance  due   upon  said   note,  amounting  to  BBimivoToir, 
$65.78,  and  costs  ;  that,  on  the  Ist  day  of  April,  1842,  the    ^'tSSS^ 
said  Swift'  took  out  execution  on  said  judgment,  and  placed       ^^^ 
the  same  in  the  hands  of  an  officer,  who,  on  the  26th  of         v. 
May,  1842,  and  before  the  commencement  of  this  suit,  levied    ^"t*"*- 
the  same  on  personal  property  of  the  said  Curtis,  and  adver- 
tised the  same  for  sale  at  vendue ;  that  said  property  was 
never  sold,  but  that  the  officer  suffered  it  pass  into  the  hands 
of  receiptors  and  afterwards  brought  suit  upon  the  receipt, 
and  collected  and  paid  over  to  said  Swift  the  full  amount  of 
said  judgment  against  Curtis  and  Tuttle. 

The  defendant  also  offered  in  evidence  the  said  note  of 
Curtis  and  Tuttle,  with  the  endorsement  thereon,  and  a 
record  of  the  said  confession  of  judgment,  with  the  execution 
issued  thereon. 

To  all  which  testimony  the  plaintiff  objected,  on  the 
ground  that  the  same  did  not  amount  to  proof  of  the  full 
payment  of  the  note  executed  by  Curtis  and  Tuttle.  The 
objection  was  overruled  and  the  testimony  admitted,  to 
which  the  plaintiff  excepted. 

Whereupon  the  court  found  the  first  issue  for  the  plaintiff, 
and  the  second  issue  for  the  defendant.  The  plaintiff  ex- 
cepted. 

iS*.  Stvift,  for  plaintiff. 

I.  The  issue  on  the  first  count  was  decided  in  favor  of 
the  plaintiff.  The  plaintiff,  therefore,  thinks  himself  entitled 
to  a  judgment  in  chief. 

II.  The  different  pleas  are  not  compatible  nor  consistent, 
and  if  leave  had  been  given  by  the  court  so  to  plead,  (though 
it  does  not  appear  that  any  such  was  given)  it  would  have 
been  bad ;  and,  although  it  might  have  been  specially  de- 
murred to,  yet  we  think  it  may  be  taken  advantage  of  on 
trial,  as  the  issues  are  incongruous,  and  cannot  be  tried 
together,  and,  of  course,  the  first  must  decide  the  case.  We 
have  no  statute  similar  to  the  statute  of  4th  of  Anne,  &c. 
1  Sw.  Dig.  169;  1  Ch.  PI.  230,  511-12;  Esp.  N.  P.  168, 
233. 

III.  The  notice  udder  the  first  plea,  (if  it  were  proper  in 
its  place,  presenting  matters  of  fact  which  ought  to  go  to  the 
jury,  and  could  not  be  tried  with  nul  tiel  record,  which  is  to 
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Bbvhiivotoii,  be  tried  by  the  court)  saperaedes,  and  precludes  the  right  of 

1843!^*    pleading  in  bar  at  the  same  time.  Rct.  Stat.  164,  ^35. 
'      ^jj  IV.  The  payment  alleged  in  bar  in  the  second  plea,  is  of 

«*         the  judgment  rendered  in  the  county. court,  and  cannot  ope- 
.  trgean  .    ^^^  ^^  ^  y^^  ^^  ^^^  judgment  we  claim  to  have  been  render- 
ed in  the  supreme  courts  and  on  which  we  rely  and  predicate 
pur  right  or  claim  of  recovery. 

V.  A  discharge  from  bail  to  his  principal,  does  not  remove 
the  interest  or,  at  least,  the  bias,  of  the  principal,  or  render 
him  competent  or  suitable  to  testify  in  a  case,  strictly  his 
oton,  as  there  exists  such  a  privity  between  the  bail  and 
principal,  and  it  is  even  presumable  that  the  bail  has  been 
secured  by  the  principal,  especially  if  he  oflTers  to  discharge 
him. 

VI.  The  contract  testified  to  by  Curtis,  appears  to  have 
been  in  writing,  which  ought  to  govern  and  preclude  parol 
testimony. 

VII.  The  condition  of  the  bond  of  recognizance  is  the 
payment  of  the  additional  costs  and  all  intervening  damages. 
If,  therefore,  a  collateral  security  {^ad  been  paid,  it  is  no 
discharge  of  the  bond  of  recognisance.  Besides,  the  plea 
in  this  case  is  the  payment  of  the  judgment,  and  not  the 
collateral  security.  The  evidence  produced,  therefore,  has 
no  tendency  either  to  support  the  plea,  or  prove  a  discharge 
of  the  bond. 

VIII.  Besides,  the  writing  which  purports  to  show  the 
contract,  and  on  which  the  defendant  relies  for  that  purpose, 
it  appears,  has  once  been  introduced  on  the  trial  of  the  ori- 
ginal suit,  in  which  the  bail  was  entered,  and  was  fully  and 
finally  adjudicated  upon,  and  ought  not  now  to  be  brought 
up  again  in  this  cdlateral  way,  for  a  second  adjudication 
thereon,  and  especially  upon  the  oath  of  one  of  the  parties 
to  that  contract. 

IX.  But  if  all  this  testimony  is  to  be  received,  and  have 
weight,  it  does  not  amount  to  proof  of  the  payment  of  the 
whole  note  against  Curtis  and  Tuttle,  or  the  full  amount  of 
final  judgment  against  Curtis,  before  the  supreme  court,  in- 
cluding the  sum  collected  on  the  execution  in  that  case, 
and  also  the  sum  paid  on  the  Curtis  and  Tuttle  note,  before 
the  commencement  of  this  suit — and  much  less  the  payment 
of  the  judgment  itself,  which  has  been  plead. 
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L.  Sargeanty  pro  at.  BBmiiBOToi 

In  the  present  case,  the  defendant  deems  it  unnecessary       1843^^ 
to  enquire  beyond  two  points. 

1.  Did  the  plaintiff  make  a  prima  fade  case,  beyond  the 
,co8t8,  after  review^  or  beyond  nominal  damages  ?  His  ex- 
emplified record  shows  a  blank  judgment  from  which  the 
review  was  taken,  and  his  execution,  sale,  or  final  judgment^ 
more  than  satisfied  his  whole  bill  of  costs.  His  testimony  to 
show  intervening  damages,  does  not  show  Curtis  insolvent  at 
the  time  of  levying  execution.  It  only  proves,  that  personal 
property  had  passed  from  him  ;  and  it  would  have  been  but 
a  fair  inference  for  the  county  court,  to  have  considered  the 
$66.44,  paid  the  plaintiff,  December  6th,  1841,  to  have 
been  the  avails  of  the  same  property.  Besides,  on  the  26th 
day  of  May  following,  the  execution,  Card  v.  Curtis  and  Tut- 
tle,  was  levied  upon  the  property  of  Curtis. 

2.  The  case  shows  another  and  collateral  security,  taken 
for  the  same  indebtedness,  partially'paid,  and  judgment,  exe- 
cution, and  levy  eleven  days  before  the  commencement  of 
the  suit,  resulting  in  a  final  satisfaction  of  the  whole  debt, 
before  the  time  of  this  trial.  The  execution  expired  in 
the  oflScer's  hands.  May  30;  and  jlhis  suit  was  com- 
menced June  6.  The  defendant  insists  that  the  levy  of 
final  process  upon  property,  sufficient  to  make  full  satisfac- 
tion, is  a  payment,  so  far  as  the  debtor,  or  his  surety,  is 
concerned.  The  plaintiff  could  not,  after  such  a  levy,  main- 
tain debt,  or  scire  facias^  upon  bis  judgment ;  and  should  be 
attempt  to  enforce  the  judgment,  it  would  be  good  ground  for 
audita  querela^  or  an  injunction.  I  Sw.  Dig.  789.  It  is 
because  a  levy  is  regarded  as  a  satisfaction,  that  a  writ  of 
error  will  not  supercede  the  execution  af\er  the  levy.  Sw. 
Dig.  794.  The  means  of  satisfaction  are  gone  from  the 
debtor,  from  the  time  of  the  levy  ;  and  a  new  security  ao* 
crues  to  the  creditor,  of  a  higher  character,  to  wit,  the  respon- 
sibility of  the  officer.  Whether.the  property  is  held  in  the 
personal  custody  of  the  officer,  or  passes  into  the  hands  of 
the  receiptors,  or  is  squandered,  is  a  matter  beyond  the  cofi- 
trol  of  the  debtor.  There  are  many  cases  where  a  payment 
is  perfect,  so  far  as  the  debtor  or  his  surety  are  concerned, 
and  yet,  a  literal  satisfaction  never  reaches  the  creditor. 

Should  it  be  contended  that  the  facts  stated  in  the  excep- 
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Bbriiingtom,  tions  should  have  been  set  out  in  the  plea,  the  answer  is, 

February 

1843.       **That  this  would  be  pleading  ihe  evidence,  instead  of  the 

Q^^       fact" — of  course  it  would  be  a  departure  from  the  correct 

9-         rules  of  pleading. 
Sargeant. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  —  Under  the  plea  of  nul  tiel  record,  the  de- 
fendant gave  notice  that  he  should  rely  upon  the  proof  of 
the  same  facts  set  up  in  his  second  plea  in  bar.  This  is  a 
novelty  in  pleading,  for  the  plea  under  which  the  defendant 
proposes  to  give  this  special  matter  in  evidence,  is  to  be  de- 
termined by  the  court,  upon  an  inspection  of  the  record, — 
while  the  facts,  to  be  given  under  the  plea,  being  matter  for 
the  consideration  of  the  jury,  it  would  be  difficult  to  see 
how  that  mode  of  defence  could  be  available. 

The  plaintiff  now  claims  that,  as  the  court  found  this  plea 
for  the  plaintiff,  they  also  found  the  facts  offered  under  that 
plea  against  the  defendant.  But  we'are  not  disposed  to  view 
it  in  that  light.  The  whole  case  shows  that  no  action  was 
had  upon  that  notice  ;  and  so  far  as  that  notice  forms  any 
part  of  the  case,  it  is  to  be  regarded  as  a  nullity. 

Upon  the  defendant's  second  plea  in  bar,  the  court  render- 
ed judgment  for  the  defendant,  which  must  conclude  the 
case,  unless  the  court  committed  some  error'  in  relation  'to 
the  law  ;  for  this  court  can  no  more  revise  the  judgment  of 
the  county  court,  in  relation  to  matters  of  fact,  than  we  caa 
the  verdict  of  a  jury  upon  the  same  facts ;  so  that  we  cannot 
inquire  whether  the  court  founded  their  judgment  upon  insuf- 
ficient testimony,  if  it  was  legal  in  its  character,  and 
tended  to  prove  the  issue. 

The  case  finds  that  the  defendant  introduced  one  Burlin 
Curtis,  who  testified,  among  other  things,  that,  to  secure 
the  payment  of  the  note,  described  in  the  exemplification,  on 
the  first  day  of  October,  1839,  the  said  Curtis  and  one  Ros- 
well  Tuttle  executed  and  delivered  to  the  plaintiff  their  joint 
and  several  note  for  $115,50,  including  the  amount  of  the 
said  one  hundred  dollar  note  and  interest,  together  with  the 
balance  of  a  book  account,  then  and  there  found  due  from 
Curtis  to  Card  on  settlement,  and  that  said  Card  then  and 
there  agreed  that,  on  payment  of  the  note  signed' by  Curtis 
and  Tuttle,  both  notes  should  be  delivered  up  to  Curtis. 
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The  case  further  finds  that  Curtis  insisted  on  some  written  BENiiiNeTOH, 
acknowledgment  of  the  foregoing  agreement,  and  on  the  S8th      \843!^* 
day  of  October,  1839,  the  plaintiff  delivered  to  said  Curtis  a' 
paper  by  him  signed  as  follows  : 

'^  1  certify  that  Burlin  Curtis  has  left  with  me  a  note  for 
'  one  hundred  dollars,  which  note  I  say  I  will  give  up  if  he 

*  pays  me  a  note  I  hold  against  himself  and  Roswell  Tuttle 
^  of  one  hundred  and  fifteen  dollars  and  fifty  cents,  with  use, 

*  when  called  for. 

'*I  say  I  will  write  to  him  three  weeks  before  I  call  for  the 

*  money." 

To  this  testimony  the  plaintifT  objected,  and  now  asks  to 
have  the  judgment  reversed,  because  the  court  admitted  it. 
The  testimony  of  Curtis  was  admissible,  after  he  was  dis- 
charged of  his  interest,  as  the  case  finds  he  was.  It  does  not 
appear  in  what  way  he  was  discharged,  and,  for  that  reason, 
we  cannot  judge  of  the  sufficiency  of  his  discharge. 

The  testimony  of  Curtis  had  a  tendency  to  prove  the  issue  ; 
and  his  further  testimony  had  a  tendency  to  prove  that  the 
one  hundred  and  fifteen  dollar  note  was  paid  before  the  trial 
in  this  suit.  What  else  Curtis  testified  to  we  do  not  know, 
as  the  case  finds  that  he  testified  to  these  facts,  '^among  other 
things."  What  these  other  things  were,  we  have  no  means 
of  knowing,  or  how  much  credit  was  attached  to  his  testi- 
mony. It  all  seems  to  be  a  question  of  fact,  which  the  court, 
by  the  agreement  of  the  parties,  have  passed  upon,  and  have 
found  that  the  facts  set  forth  in  the  defendant's  plea  in  bar, 
are  true.  To  say  that  the  proof  did  not  show  a  payment  of 
the  whole  sum  for  which  the  defendant  was  liable,  is  to  ques- 
tion the  intelligence  or  the  integrity y  of  the  county  court 
for  the  plea  covered  the  whole  ground,  and  the  court  found 
that  the  plea  was  proved.  It  is  a  question  of  fact,  and  in 
whichever  of  the  particulars  named,  the  county  court  might 
have  erred,  it  is  an  error  that  this  court  cannot  correct. 

It  is,  also,  insisted  that  there  was  error  in  admitting  parol 
proof  in  relation  to  the  agreement.  The  agreement  was  in 
writing,  and  was  produced.  There  was  proof  of  payment 
according  to  the  agreement.  This  might  be  shown  as  well 
by  parol  as  in  any  other  w^y.  And,  ordinarily,  there  would  be 
no  other  mode  of  proving  the  payment  in  any  case. 

Further  objection  is  made  by  the  plaintiff  to  the  pleadings ; 


400  CASES  IN  THE  SUPREME  COURT 

Biiiiiiv«Toif,  but  it  is  enough  to  say  that  when  parties  make  their  plead- 

^^843!^'    ings,  and  join  their  issues,  and  take  their  trial  without  objec- 

r~  tion  at  the  time,  there  can  be  no  question  raised  before  this 

V.         court,  in  relation  to  their  informality.     Under  such  circum- 

'^Gore"  ^  Stances,  whatever  informality  there  may  have  been  in  the 

pleadings  is  understood  to  be  waived. 

Judgment  affirmed. 


John  Garnet  v.  David  Dennison  and  Daniel  Gore. 

An  officer  may  maintain  an  action  against  a  principal,  for  goods  sold  on  an 
execution  to  his  agent,  notwithstanding  his  return  on  the  execution  de- 
scribes the  sale  to  hayebeen  made  to  the  individual  who  acted  as  agent,^- 
the  agency  not  haying  been  disclosed  at  the  time  of  purchase. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  general 
issue. 

On  the  trial,  the  plaintiff  offered  and  read  in  evidence  to 
the  jury,  a  copy  of  a  judgment  in  favor  of  Zacheus  WaK 
worth  against  Sylvester  and  Lund  Bishop,  and  an  execution 
issued  thereon,  with  the  return  of  the  plaintiff,  as  a  con« 
stable,  on  said  execution,  setting  forth  that  he  had  levi» 
ed  the  same,  on  certain  property, — which  he  described  in  the 
return-<^^nd  had  sold  the  same  to  one  Joel  Houghton,  for  the 
sum  of  $390. 

To  establish  his  right  of  recovery  for  said  property,  against 
the  defendants,  the  plaintiff  then  offered  to  prove  that  the 
said  Joel  Houghton  acted  as  agent  of  the  defendants,  in  bid-^ 
ding  off  the  property  ;  but  that  the  agency  was  not  disclosed 
to  the  plaintiff  at  the  time  of  the  sale.  To  the  admission  of 
this  testimony  the  defendants  objected,  and  the  court  susf- 
tained  the  objection,  and  rejected  the  testimony ;  to  which 
the  plaintiff  excepted. 

J.  S.  Robin$an  and  P.  Ishamy  for  plaintiff. 

It  is  claimed  by  the  defendants,  that  the  plaintiff  is  con* 
eluded  by  his  return,  endorsed  upon  the  execution-^-which 
declares  the  sale  to  have  been  made  to  Houghton — from 
showing  that  it  was  made  to  the  defendants,  through  Hough* 
ton  as  their  agent.  In  every  case,  other  than  a  bill,  note 
or  deed,  parol  evidence  is  admissible  to  show  that  a  written 
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cdnttaet  made  bj  one  u  prindpn],  was,  in  ftust,  made  at  BivvtiisToir, 
agent.  Ham.  on  Par.  59,  n.  5  ;  Chiu  on  Con.  105-6  ;  J3ale>       itMS^' 
num  V.  PhiUips,  15  East.  271  ;  7  Taunt.  296;  2  N-  fc      owo.y 
P.  504.    Does  the  return  upon  an  execution  form  an  excep-  „.?*-. 
tion  to  this  rule?     If  so,  it  must  be  upon  one  or  both  of  the       Oon. 
fdlowing  principles— either  that  the  return  contains  an  ad- 
mission of  a  fiict  which  operates  hj  way  of  an  estoppel  in 
paiSy  or  that  parol  evidence  is  inadmissible  to  contradict, 
Tarj,  or  add  to  the  return.    Upon  neither  of  these  principles 
should  the  evidence  have  been  excluded.     Whenever  writ- 
ten evidence  is  offered  as  containing  an  admission,  parol  evi- 
dence is  admissible  to  expbiin  it,  or  show  tint  it  originated- 
in  mistake.     3  Stark.1020;  8  Pick.  182. 

The  plaintiff  might  wdt  suppose  that  Houghton  was. the 
principal,  as  he  did  not  communicate  the  fact  of  his  agencj 
at  the  time  of  the  sale.  The  return,  therefore,  originated  in 
mistake,  which  the  plaintiff  is  at  liberty  to  show.  2  Cow.  dk 
Hill's  Notes  to  Phil.  £v.  1091.  Besides,  the  admission^of 
a  fact  is  conclusive,  only,  when  others  have  been  induced  to 
act  upon  it,  or  the  party  making  the  admission  has  derived 
a  credit  or  benefit  to  himself.     5  N.  H.  453. 

Whether  parol  evidence  is  admissible  to  ooatradict,  vary 
or  explain,  the  return,  depends  upon  the  question  whether 
the  return  is  conclusive,  or  only  prima  fade^  evidence  for,  or 
against  the  officer.  As  a  general  rule  the  return  is  conclusive 
upon  the  parties  in  the  suit ;  and  as  it  respects  others,  it  is  . 
only  prima  facie.  So  when  the  fact  stated  in  the  return 
comes  incidentally  in  question.  State  v.  Daggett  et  aly9 
Aik.  148.  In  this  case  parol  evidence  waff  admitted  to  show 
the  attachment  of  a  boat  which  the  officer  had  omitted  to 
mention  in  his  return.  And  in  Lewie  v.  Blair,  I  N.  H.  66, 
the  court  decided  that  the  rule,  that  there  can  be  no  averment 
against  the  sheriff's  return,  is  restricted  to  those  cases  in 
which  the  evidence  is  offered, ''  for  the  purpose  of  invalida- 
ting the  sheriff's  proceedings,  or  of  defeatii^  any  right  acquir- 
ed by  means  of  them." 

fV.  S.  Sauthwwrth  and  A.  P.  Lifman,  for  defendanU. 

I.  In  making  sale  of  property  on  executioui  the  officer  acts 
as  a  mere eervantqfthe  law.  Thiscase  is  unlike  the  cases, 
where  the  officer  makeea  contract  in  relation  tolhewfe 
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B*"wiii«Toir,  keepifig  of  the  property  attached,  aod  his  right  to  make  soch 
1643?^'    coiitracts  grows  out  of  his  liability  to  the  parties  to  keep  the 

_     V.  It  is  the  duty  of  the  officer  to  sell  for  cash  down  and  not 

OoTc.  Otherwise.  He  need  not  deliver  the  property,  until  paid  for, 
and  if  not  paid  for,  he  may  put  it  up  again  for  sale.  Wins- 
law  V.  Laring,  7  Mass.  R.  392.  And  if  removed  before 
payment,  he  may  sue  in  trespass  or  trover,  for  removing. 
The  creditor  may  sue  for  the  money,  when  the  property  is 
sold,  whether  the  officer  has  been  paid  or  not.  9  Johns.  R. 
96.  It  is  against  policy  that  the  officer  should  be  permitted 
to  create  liabilities  to  himself  for  goods  sold  on  execution. 

II.  If  the  action  can  be  sustained,  was  the  evidence  pro- 
perly excluded  ?  The  plaintiff  relied  upon  his  return  to  show 
a  sale — but  it  shows  the  sate  to  have  been  made  to  Joel 
Houghton.  The  return  of  the  officer  is  conclusive  against 
htm.  2  Phil.  Ev.  326 ;  Gardner  v.  Hoamer,  6  Mass.  325  ; 
Hathaway  v.  Goodrich,  5  Vt.  R.  65 ;  2  Cow.  &  Hill's 
Notes  to  Phil.  Ev.  1090.  It  is  admitted  that,  to  this  general 
rule,  there  are  exceptions ;  but  it  would  seem  that  of  all 
cases  this  should  fell  within  the  rule,  as  the  officer  is  the 
plaintiff — ^introduces  his  return  to  establish  his  case,  and  thus 
seeks  to  connect  the  defendants  with  this  transaction  by  pa- 
rol evidence.     Southwick  et  al.  v.  Weeks,  3  Vt.  R.  49. 

The  opinion  of  the  court  was  delivered  by 
RoTcc,  J. — ^It  is  first  objected  to  the  plaintiff's  right  of 
recovery,  that  an  officer,  selling  goods  upon  execution,  is 
not  authorized  to  give  credit,  or  part  with  the  goods  until 
the  money  is  paid.  But  it  is  not  perceived  how,  under  the 
circumstances  of  this  case,  such  an  objection  can  be  made  to 
avail  the  defendants.  The  property  was  received  under  the 
purchase,  and  it  does  not  appear  that  the  purchaser's  title 
has  ever  been  questioned.  It  is  therefore  needless  to  discuss 
the  strict  powers  of  the  officer,  as  a  mere  servant  or  minister 
of  the  law ;  for  if  any  assent  of  the  parties  in  interest  was 
necessary  to  render  the  sale  valid,  the  case  furnishes  suffi- 
cient ground  for  implying  that  such  assent  was  given. 

The  remaining  inquiry  is,  whether  the  plaintiff  was  en- 
titled to  prove  that  Houghton,  who  bid  off  the  property,  was 
but  thf  agent  of  the  defendants,  and  made  the  purchase  for 
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them.     In  reference  to  an  ordinary  sale,  it  has  long  been  BsvirtiiGTor, 
settled,  that,  unless  the  seller  is  apprised,  at  the  time  of  the       tSSSy^ 
sale,  that  the  ostensiUe  purchaser  is  acting  as  the  agent  of     ^^^ 
another,  he  has  an  election,  upon  learning  that  fact,  to  re*         v. 
sort  for  payment  either  to  the  principal  or  the  agent.     Nor      Gore, 
is  he  deprived  of  such  election  by  a  mere  notice  that  the 
buyer  is  purchasing  for  another,  if  the  notic*  does  not  dis- 
close the  principal's  name  and  place  of  residence.  3%omp- 
son  V*  Davenporty  9  B.  &  C.  78.     And  I  am  aware  of  no 
recognized   distinction,  in  this  respect,  between  a  sale  at 
auction,  whether  under  public  or  private  authority,  and  or- 
dinary sales. 

In  this  instance  the  plaintiff  had  no  intimation,  until  after 
the  sale,  that  Houghton  was  puchasing  for  tlie  defendants. 
Hence  he  was  entitled  to  claim  the  benefit  of  the  rule  just 
laid  down,  unless  he  had  precluded  himself,  by  his  return 
upon  the  execution,  from  proving  that  Houghton  acted  as  an 
agent.  It  is  held  in  this  state,  as  in  Massachusetts,  that  an 
officer's  return  of  his  doings,  so  far  as  it  relates  to  acts  which 
are  strictly  official,  is  conclusive,  as  between  the  parties  to 
the  process,  and  as  against  himself;  it  being  thus  far  regard- 
ed in  the  nature  of  record  evidence.  But  we  think  that  no 
just  application  of  the  rule  can  extend  it  beyond  the  facts 
certified  in  the  return.  It  has  never,  to  our  knowledge,  been 
held  to  render  the  return  conclusive  as  to  mere  inferences  or 
presumptions  upon  which  it  was  silent,  though  they  were 
such  as  might  properly  arise  from  the  facts  returned.  These 
are  left  to  the  operation  of  the  common  rules  of  evidence  ; 
and  if,  from  their  nature,  they  might  ordinarily  be  explained 
or  rebutted  by  evidence,  they  remain  liable  to  be  so  met, 
notwithstanding  the  return.  This  is  not  to  contiadict  the 
return,  but  merely  to  obviate  an  inference  from  it.  We  con- 
sider that,  upon  this  ground,  the  evidence  offered  at  the  trial 
was  admissible.  Its  object  was  not  to  disprove  an  ostensible 
sale  of  the  property  to  Houghton,  (and  that  was  ail  that  the 
return  expressly  alleged)  but  to  show  the  capacity  in  which 
he  acted  in  relation  to  these  defendants.  It  would  be  in- 
ferred from  the  return,  in  the  absence  of  other  proof,  that 
Houghton  purchased  in  his  own  right;  and  to  repel  that 
infertoce  the  evidence  was  offisred. 

If  it  be  said  that  the  effect  of  the  evidence  would  be  to 


Btldwin. 


404  CASES  IN  THE  SUPREME  COURT 

Bbvuihqtuv,  make  out  a  contract  of  sale  between  the  plaintiff  and  these 
^^84a  ^  defendants,  and  that  this  is  inconsistent  with  the  language  of 
Co€£»wtil  ^^  return,  it  may  be  answered,  that  such  is  the  effect,  and 
luL.-  Mcming  inconsistency,  in  OTory  case  of  sale  to  the  agent  of 
an  unknown  principal,  against  whom  the  seller  afterwards 
seeks  redress.  In  such  a  case  there  is  never  any  credit 
originally  given  to  the  principal,  nor  any  contract  intention* 
My  made  with  him  ;  for  the  very  statement  of  such  a  case 
excludes  the  possibility  of  either.  Yet,  for  the  sake  of  jus- 
tice, the  law  permits  the  seller  to  transfer  the  credit,  and 
the  obligations  of  the  contract,  from  the  person  who  actually 
contracted,  to  him  for  whose  use  and  benefit  the  contract 
was  made.  The  dection  of  the  seller  to  do  this  is  justified, 
as  against  the  principal,.by  the  legal  maxim,  that  what  a  man 
does  through  the  instrumentality  of  another  is  deemed  to  be 
h'w  own  act ;  and  his  election  not  to  do  it,  but  to  hold  the 
agent  liable,  is  justified,  as  against  the  latter,  on  the  ground 
that  in  making  the  contract,  he  wrcMigfully  concealed  his 
principal. 

As,  in  our  opinion,  the  county  court  erred  in  rejecting  the 
evidence  offered,  the  judgment  below  must  be  reversed. 


Samuel  Cooeswcix  v.  Amy  Baldwin. 

Whether  an  action  it  trupast^  or  trtgpasM  an  tkM  ease,  it  to  be  determiaed 
from  the  factt  alleged  in  the  deelaration,  and  not  from  the  name  given  to 
the  action. 

The  owner  of  a  cow,  accaatomed  to  hook — the  Ticiooi  propenaity  being 
known  to  her  owner*-if  liable  for  damage  done  by  her,  although  it  be 
done  in  the  highway  againit  the  land  of  her  owner,  and  while  going  to 
her  naital  watering  place. 

If  the  injury,  in  aueh  oaae,  ii  oeoaaioned  by  the  negligence  of  the  owner  of 
the  animal  injured,  he  will  not  be  entitled  to  recover. 

Tbis  case  was  brought  by  appeal  from  a  justice  of  the 
peace.  The  dedaratiott,  in  the  original  writ,  was  in  a  plea 
of  **  trespa^Sy"  in  which  the  plaintiff  proceeded  to  allege  that 
the  defendant  vras  possessed  of  a  cow  accustomed,  and 
known  by  her  to  be  accustomed,  to  hook,  which  she  suflbred 
to  go  at  large,  and  which,  while  thus  at  large,  hooked  the 
plaintiff's  horse  so  that  he  died. 
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On  the  entering  of  the  appeal  in  the  county  court,  the  ^*"?^®^^'t 
pbiatiff  offered  to  file  a  declaration  in  a  |^a  of  '<  trt$pa99       isit^* 
an  the  case,*^  followed  by  the  same  allegations  as  in  the    coMsweU 
original  writ — to  which  the  defendant  objected,  as  being  fa-  v- . 

riant  from  the  original  declaration  ; — ^which  objection  was  ^"^' 

Of  ermled  by  the  court. 

Plea,  general  issue,  and  trial  by  jury. 

Upon  the  trial,  testinoony  was  introduced  tending  to  pro?e 
that,  on  the  20th  of  February,  1841,  the  defendant  was  the 
owner  of  a  cow  which,  some  three  years  before  that  time, 
had  hodied  a  horse,  which  was  known  to  the  defendant,  and 
that  buttons  had  afterwards  been  put  upon  the  cow's  horns. 
There  was  no  evidence  that  the  cow  had  ever  been  known 
to  hook  any  other  animal  except  the  horse  referred  to,  until 
the  20th  of  February,  1841 ;  but  there  was  evidence  that  the 
defendant  had  been  heard  to  say,  when  horses  were  around, 
that  tbey  ought  to  be  taken  care  of.  There  was,  also,  evi- 
dence tending  to  prove  that,  on  the  said  20th  of  February, 
1841,  about  8  o'clock,  P.  M.,  said  cow,  with  several  other 
cows  of  the  defendant,  were  in  the  highway,  nearly  oppoeite 
the  defendant's  Iwrn-yard,  a  short  distance  from  their  usual 
watering  place,  which  was  a  stream  crossing  said  highway  ; 
that  the  bars  opening  from  said  yard  into  the  highway  had 
been  let  down,  and  that  defendant  owned  the  land  on  both 
sides  of  the  highway  ;  that  the  horse  in  question  was  a  fat, 
w9d,  and  spirited  animal,  nearly  two  years  old,  and  suffi- 
ciently broke  to  lead  and  drive  in  harness  ;  that  the  plaintiff's 
son  had  taken  him  about  a  mile  from  the  stable  where  he 
had  been  kept,  for  the  purpose  of  trying  how  he  would  match 
with  another ;  and,  after  he  had  done,  he  took  the  halter 
from  him  and  turned  him  loose,  for  the  purpose  of  driving 
him  home,  as  the  halter  belonged  to  the  man  living  where 
the  horse  was  let  loose  ;  that  he  was  followed  by  the  plain- 
tiff's son,  but  started  away  from  him  and  ran  rapidly  the  <Us- 
tance  of  100  rods,  and  was  out  of  sight  for  the  period  of  five 
minutes,  and  while  he  first  passed  said  cows ;  that,  after 
passing  them,  he  returned  among,  and  by,  them,  and  while 
passing  the  cow  in  question,  and  in  the  road,  she  pitched  at 
him  and  hooked  him,  so  that,  of  the  wound  made  by  such 
booking,  he  died. 

Hereupon  the  defendant  requested  the  court  to  chaigo 
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a>NviHGToir,  the  jury,  that,  if  they  should  find  that  the  cow  was  in  the 
^l84ar^'    highway,  on  the  way  to  her  watering  place,  and  on  the  land 

"T         ~  of  the  defendant,  under  the  circumstances  above  stated,  it 

V.         was  not  such  an  act  of  negligence  on  the  part  of  the  defen- 

Baidwm.    j^^^^^  ^  xq  make  her  liable  for  the  act  of  mischief  done  by  the 

cow,  even  though  it  might  have  been  then  known  to  the  de* 

fendant  that  the  cow,  before  this,  had  hooked  horses. 

The  defendant  requested  the  court  further  to  chai^  the 
jury,  that,  if  they  found  that  the  horse  was  of  the  character 
testified  to,  and  that  known  to  the  plaintiff  and  the  plaintiff's 
son,  the  turning  of  bim  loose,  and  suffering  him  to  make  his 
way  home  under  the  circumstances  stated  in  evidence,  was 
sueh  an  act  of  n^Hgence  on  his  part  as  to  prevent  him  from 
recovering  in  this  action,  for  the  act  of  the  cow,  even  though 
the  defendant  might  have  been  guilty  of  negligence  in  per- 
mitting the  cow  to  be  in  the  highway. 

The  court  refused  so  to  charge  the  jury,  but  charged  that, 
if  they  should  find  that  the  cow  had,  before  that  time,  booked 
horses,  and  that  this  was  known  to  the  defendant,  it  was  the 
duty  of  the  defendant  to  restrain  the  cow,  so  as  to  prevent 
her  from  doing  like  mischief ;  that,  if  the  acddent  was  occa«- 
sioned  by  the  n^Iigence  of  the  pkiniiff,  he  could  not  re* 
cover ;  but  whether  the  turning  of  the  horse  loose  under  the 
circumstances,  was  an  act  of  negligence  oo  the  plaintiff's 
part,  was  a  question  of  fact  for  the  jury  and  not  for  the  court ; 
that  the  court  did  not  consider  it  such  an  act  of  negligence 
as  to  pievent  a  recovery  ;  but  of  this  the  jury  were  to  form 
their  own  opinion,  from  the  evidence,  and  be  governed  by 
their  opinion  and  not  by  that  of  the  court. 

To  which  charge,  and  refusal  to  charge,  as  requested,  and 
the  admission  of  said  new  declaration,  the  defendant,  after 
verdict  for  the  plaintiff,  excepted. 

D.  RabertBjjr.,  for  defendant. 

I.  Was  it  competent  for  the  court  to  allow  the  filing  of  the 
new  declaration  ? 

One  objection  is,  not  that  the  cause  of  action  set  forth  in 
the  two  declarations  is  different,  but  that  the  new  declara- 
tion is  variant  from  the  unity  and  thereby  the  farm  of  action 
is  changed.  These  words,  treepaaSy  and  trespass  on  the  caee, 
have  a  meaing  purely  technical.    The  declaration  aecomixi- 
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nyiog  the  writ^  as  our  practice  is,  gave  the  action  no  other  BMiiMeToii. 
name  than  that  given  in  the  writ,  to  wit,  a  plea  of  trespaw.       ib!S7* 
The  words  "  for  that,"  were  used  in  the  declaration  in  setting  "coamweir 
forth  the  injury,  instead  of  the  words  *'  for  that  whereas,"         v. 
which  last  are  the  distinguishing  ear-mark  of  the  action  upon  ^^'^ 

the  case.    Ham.  N.  P«  22. 

But  the  writ  was  the  foundation  of  the  action.  It  has 
never  been  amended,  and  could  not  be  by  the  county  court, 
for  it  was  not  before  them.  The  action  there  was  trespass, 
and  the  court  permitted  it  to  be  changed.  '^  When  the  title 
^  of  the  writ  is  of  one  form  of  action,  then  the  declacatioD 
^  can  never  change  it  to  another,  for  the  declaration  is  but 
^  an  exposition  of  the  writ,  and  must,  therefore,  agree  there^ 
with."  Bac.  Ah.  Pleas  and  Pleadings,  (B.)  4;  3  BL 
Com.  293.  ''  It  is  the  writ  which  gives  the  court  au- 
'thority  to  proceed  in  any  suit."  Gould's  PI.  270,  In 
Rogers  v.  Rogtr$^  4  Johns.  R.  485,  the  ca.  ad.  rup.  con* 
tained  an  ac  etiam  clause  upon  promises  for  500  dollars,  and 
the  declaration  was  in  account.  In  Durfee  v.  Heemsireet,  1 
Wend.  R.  305,  the  ac  etiam  clause  in  the  capias  was  in  tres-^ 
pass,  for  entering  the  close  of  the  plaintiff, .  and  debauching 
his  daughter.  The  plaintiff'  dechred  in  case  ^  and,  after  de« 
fault  entered,  the  proceedings  were,  as  in  the  case  above,  up* 
on  motion,  set  aside  for  irregularity. 

In  England,  in  bailable  actions,  the  declaration  most  cor-* 
respond  with  the  cause  and  form  of  action  in  the  ac  €iiam 
part  of  the  latitat,  or  other  process,  or  the  defendant  will  be 
discharged  on  common  bail.  1  Ch.  PI.  254.  The  reason 
that  no  other  effect  is  given  to  the  variance  there,  is  found  in 
the  constitution  of  the  English  courts — ^to  sustain  a  jurisdic- 
tion which  was  originally  an  encroachment,  leading  to  the  es* 
tablisment  of  a  rule,  that  the  defendant,  once  in  the  custody 
of  the  court  upon  a  fictitious  cause  of  action,  may  be  de- 
clared against  in  any  other  action.  Vide  3  Bl.  Com.  Ch.  4 
pasHm,  A  further  reason  is  found  in  a  rule  of  those  courts^ 
whereby  the  writ  is  treated  as  no  part  of  the  record,  nor  can 
it  be  made  so,  even  upon  oyer  craved.  I  Wms.  Saund.  318, 
n.  3;  EmerM^  v.  fViUson,  II  Vt.  R.  359 ;  jDavis  v.  Otom 
et  al.i  Bos.  &  Pul.  342. 

In  debt  on  statute  for  a  penalty,  where  part  is  given  to  an 
informer  and  part  to  the  king,  the  declaration. need  not  state- 
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B«iiiii««T<Hr,  tlMtt  the  pbuDtiff  ioet  qui  tmn,  &c.,  1  Ch.  PI.  356,  unleav  the 
iSS!^*    writ  be.  to ;  but  if  the  writ  be  so,  and  the  declaration  is  in 
C^jj*t>^ll"  ^^^  ^^^  name  only,  the  proceedings  will  be  set  aside  for  the 
«.         Tarianee.     Canning  t.  DaviSy  4  Burr.  2417. 

'  <<  It  has  been  frequently  decided  in  this  state,  and  may  be 
regarded  as  a  settled  rule  of  law,  that  an  amendment  cannot 
be  granted,  which  changes  the  farm  of  action ;"  Prentiss,  J. 
in  Carpenter  y.  Gookin,  2  Vt.  R.  495,  in  which  case  the 
ooart  cited,  approvingly,  Hojfnea  et  ux»  ▼•  Mcrgan^  3  Mass. 
R.  208,  where  Parsons,  C.  J.  says,  "  to  alter  a  plea  of  the 
eaee  to  a  plea  tjS  debt  or  treepaesj  is  not  within  the  discre- 
tion of  the  court."  ^*  An  amendment  cannot  be  granted 
which  changes  the  form  of  the  action ;"  Mattocks,  J.  in 
BucUin  ▼•  IVardf  7  Vt^  R.  197.  '^  Allowing  an  amendment 
which  changes  entirely  the  form  of  action  is  error ;"  Wil- 
liams, C.  J.  in  Emereon  v.  WiUeony  11  Vt  R.  359.  ''  A 
oourt  may,  in  its  discretion,  allow  amendments  in  a  declara- 
tion, which  do  not  change  the/orm,  or  nature  of  the  action, 
d^c;"  Collamer,  J.  in  Skinner  v.  Grants  12  Vt.  R.  462 ;  1 
Sw.  Dig.  639. 

We  find,  then,  no  rule  less  rigid  than  this — ^that  the  form 
of  action  given  in  the  writ,  shall  not  be  changed.  It  has  the 
advantage  of  certainty,  which  is  much.  It  should  be  inflex- 
ible, or  it  is  nothing.  Why  not  change  trespass  de  bonie 
aepartaliej  in  the  writ,  to  trover  in  the  declaration  ?  Why 
not  trespass  to  case,  and  assumpsit  to  trover,  as  was  attempt- 
ed in  Durfee  v.  Heemetreety  and  Carpenter  v.  Gookin  ?  Be- 
oawe  of  the  rule.  Inflexibility,  and  hence  certainty,  is  its 
chief  virtue. 

II.  We  regard  the  charge  of  the  court,  as  to  the  duty  of 
the  defendant  in  restraining  the  cow,  to  be  erroneous  in  two 
aspects. 

1.  In  charging  that  this  duty  arose  from  the  defendant's 
knowledge  that  the  cow  had,  three  years  before,  under  some 
circumstances,  not  detailed,  hooked  a  horse,  instead  of  the 
defendant's  knowledge  that  the  cow  was  need  and  occtM- 
tamed  to  hook  horses.  So  are  all  the  precedents.  JBiixsn- 
din  V.  Sharpy  and  Jenkine  v.  Turner^  2  Salk.  662;  8  Went. 
PI.  437,  581 ;  2  Ch.  PI.  288-9 ;  Jonee  v.  Perry y  2  Esp.  R. 
482;  Vroamanr.  Lawyer,  13  Johns.  R.  339;  and  so  is 
this  declaration.    The  action  lies  not,  unless  the  owner  have 
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prerions  knowledge  of  the  animaPs  ''  miscbievoos  prapen9i'  Bihhi««to«, 
ly."     1  Ch.  PI.  69.    ^  /^1F' 

2.  The  charge  implies,  that  the  defendant  was  to  be  treats    Gmmw*!! 
ed  as  an  insurer  against  the  acts  of  the  cow  ;  the  words  off       «•  . 
the  charge  being,  "  it  was  the  duty  of  the  defendant  to  re- 
strain the  cow,  so  as  to  prevent  her  from  doing  like  mischief" 
This  complaint  comes  under  the  head,   in  Com.  Dig.,  of 
'<  Action  upon  the  case  for  negligence." 

As  to  the  scienter — that  is  material,  only  because,  without 
a  knowledge  of  the  miscluevous  propensity  of  the  animal, 
negligence  in  restraining  it,  could  not  be  predicated  of  the 
conduct  of  the  owner.  With  such  knowledge,  the  legal  ob* 
ligation  so  to  deal  with  the  animal  as,  in  aU  reasonable 
probability,  to  prevent  the  doing  of  accustomed  mischief  by 
it,  would  arise.  But  the  character  and  degree  of  the  requisite 
cautionary  dealing  would  necessarily  vary  with  the  species, 
and  the  particular  character  of  the  individual  animal,  and  all 
the  probabilities  of  mischief  beiag  done  in  a  particular  case. 
In  every  case,  therefore,  it  must  be  a  question  whether,  un-^ 
der  the  circumstances,  due  diligence,  has  been  used  to  pre- 
vent a  probable  mischief.  This  is  a  question  of  fact  for  the 
jury,  as  was  decided  in  another  part  of  the  case,  but  in  this, 
the  court  decided  it  as  a  matter  of  law. 

H.  Canfield,  for  plaintiff. 

1 .  The  amended  declaration  neither  changed  the  form  of 
action  nor  introduced  a  new  cause  of  action.  In  the  origi* 
nal  writ,  though  the  action  is  called  trespass,  yet  the  cause  of 
action  is  set  forth  in  the  form  of  an  action  on  the  case,  and 
with  all  the  technical  accuracy  necessary  to  describe  the 
injury  in  that  form  of  action.  The  injury  is  alleged  to  have 
been  consequential,  and  not  viet  armisand  contra  pacem, — 
both  of  which  are  necessary  in  actions  of  trespass.  1  Ch. 
PI.  135,  171.  The  scienter  of  the  defendant,  of  the  cow's 
malicious  propensity,  is  also  alleged.     1  Ch.  PI.  70. 

The  omission  of  the  words,  <<on  the  case;"  after  the  word 
trespass,  was  evidently  a  clerical  error.  The  county  court, 
therefore,  could,  in  their  discretion,  allow  or  reject  the  ameod* 
ment ;  and  their  decision  cannot  be  reversed  by  this  court. 
2  Aik.  R.  276  ;  2  Vt.  R.  496 ;  7  Vt.  R.  196. 

2.  Such  law  as  is  contended  for  by  the  defendant,  would 
Vol.  XV.  s.  a.  vol.  i.  52 


Baldwin. 
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Biir«iii«Tov,  not  arise  from  the  facts^  if  the  evidence  is  to  be  believed ;  and 
iSS!^^'    ^^^  charge  must  have  been  against  the  defendant ;  conse* 

''^^""JP  qucntljr  a  refusal  to  charge  as  requested,  is  not  error.  5  Vt. 
V.  R.  136;  2  Vt.  R.  314.  The  requests  to  charge  present 
questions  of  negligencCi  which  are  questions  of  fact,  for  the 
jury.  3  Stark.  Ev.  993,  n.  o,  and  the  cases  there  cited  ;  6 
Vt.  R.  345.  They,  at  least,  involve  questions  of  fact ;  and 
if  of  a  mixed  character,  are  proper  for  the  jury.  3  Stark. 
Ev.  1243;  5  Vt.  R.  97. 

If  the  defendant  had  a  right  to  suffer  her  cattle  to  go  into 
the  highway  for  the  purpose  of  watering,  she  could  only  do 
so  in  a  manner  consistent  with  the  right  of  others,  to  use  it 
as  a  public  easement,  although  she  owned  the  soil.  3  Kent's 
Com.  427  ;  Sw^  Dig.  106.  Permitting  the  cow  so  to  do, 
was  in  contravention  of  this  principle,  as  well  as  of  the  doc- 
trine that  owners  of  cattle  are  liable  for  injuries  done  by  them, 
if  they  have  notice  of  their  mischievous  propensity,  unless 
caused  by  the  neglect  of  the  party  injured.  1  Ch.  PI.  70, 
167. 

The  opinion  of  the  court  was  delivered  by 
Hbbard,  J.  —  By  our  statute,  the  plaintiff,  at  the  time  he 
sues  out  his  writ,  is  required,  also,  to  make  out  his  declara- 
tion of  his  claim,  which  goes  along  with  the  writ ;  and  this, 
of  course,  must  determine  the  nature  of  the  action.  If  it 
were  usual  or  allowable  for  the  plaintiff  to  call  the  defendant 
into  court,  by  merely  stating  the  name  of  the  action,  without 
making  any  statement  or  specification  of  his  claim,  there 
would  be  more  propriety  in  regarding  the  name,  alone,  as  of 
some  importance.  The  reason  for  having  the  cause  of  action 
declared  and  set  out,  is,  to  give  the  defendant  notice  of  what 
is  to  be  preferred  against  him  ;  and,  that  being  done,  there 
is  no  principle  of  law  better  settled  than  that  be  cannot 
afterwards  change  the  form  of  action.  The  authorities  are 
full  on  this  subject.  But  the  action,  and  consequently  the 
form  of  it,  depends  much  more  upon  the  matter  alleged  and 
set  forth  as  the  ground  of  the  claim,  than  upon  the  mere 
name  that  happens  to  be  given  to  it. 

In  Carpenter  v.  Gookin,  2  Vt.  R.  495,  the  court  say  that 
^'as  a  description  of  the  matter  of  demand,  or  cause  of 
action,  so  far  as  to  specify  the  general  nature  of  the  action. 
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18  all  that  is  usual^  or  necessary  in  a  suit  before  a  justice  of  Bbmriv^tov^ 
the  peace,  the  plaintiff  is  at  liberty,  when  the  cause  comes  by      ^843?^* 
appeal  to  the  county  court,  to  file  a  declaration  in  proper" 
form,  upon  the  particular  cause  of  action,  described  or  speci- 
fied in  the  writ.''     In  this  case,  and  in  a  number  of  other 
subsequent  cases,  in  this  state,  the  ^'nature  of  the  action^^^ 
and  the  ^^cause  of  the  adion/^  and  the  'form  (^  the  actioni^ 
are  indiscriminately  spoken  of  when  discussing  this  question ; 
but  in  no  case,  I  believe,  is  any  thing  said  about  the  name 
of  the  action,  v 

Swift  in  his  Digest,  page  639,  uses  similar  language*  He 
says,  the  plaintiff  may  amend^  ^'provided  he  does  not  change 
the  form  or  ground  of  action." 

Cowen's  Treatise,  333,  is  full  on  this  point.  It  is  there 
lata  auw*.  ti,»4  "U.^  —«ux ^f  afitinn. .stated  at  length,  shall  be 
deemed  the  true  one,"  and  not[the  name  by  which  it  is  canva. 
In  this  case,  the  plaintiff,  in  his  original  declaration  before 
the  justice,  commenced  his  declaration  by  stating,  ^^  in 
a  plea  of  trespass,"  and  then  proceeded  to  state  the 
ground  of  his  complaint,  in  such  a  way  as  did  not  admit  of 
its  being  trespass,  —  in  other  words,  he  so  stated  it  as  to  make 
it  trespass  on  the  case.  No  act  is  alleged  against  the  de- 
fendant, only  a  neglect,  or  an  omission  to  do  that,  which,  if 
it  had  been  done,  the  plaintiff  would  not  have  sustained  the 
injury.  The  new  declaration  which  he  filed  in  the  county 
court,  counted  upon  the  same  facts  as  the  original  declara* 
lion,  and  recited  the  same  transaction,  and  nearly  in  the 
same  words,  in  the  most  important  parts. 

It  could  not,  then,  be  changing  the  cause  of  action^  or-the 
form  of  action.  This  disposes  of  all  there  is  objectionable 
in  the  declaration. 

The  next  objection  is  to  the  charge  of  the  court. 

On  the  trial  in  the  county  court,  the  defendant  requested 
the  court  to  give  the  jury  certain  instructions  in  relation  to 
certain  negligences  of  the  plaintiff,  on  account  of  which,  he 
was  not  entitled  to  recover  ;  and  upon  this  request  to  charge 
the  jury,  and  refusal  to  charge  as  requested,  the  defendant 
excepts,  and  not  from  the  general  charge  of  the  court,  in 
relation  to  the  plaintiff's  right  to  recover,  nor  from  a  charge 
given  at  the  request  of  Vhe  plaintiff.  This  is  important  to  be 
noticed  in  considering  the  case.  If  the  court*had  been  request- 
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BBmfivoToii,  ed  to  charge  the  jury  in  relatmo  to  the  extent  and  nature  of 
iMs!^'  ^^  ^^  propensity  of  the  cow,  and  the  extent  of  the  defend- 
ant's knowledge  of  that  propensity,  we  might  suppose  that  all 
that  is  detailed  in  the  bill  of  exceptions,  is  all  that  was  said 
upon  that  part  of  the  case.  From  what  comes  to  us  in  the 
bill  of  exceptions,  it  will  be  seen  that  the  defendant  was 
raising  no  question  in  relation  to  the  evil  propensity  of  the 
cow,  nor  of  defendant's  knowledge  of  that  propensity,  but  it 
was  in  the  first  place,  that  defendant  was  not  liable  on  ac- 
count of  the  place  in  which  the  injury  was  sustained,  and,  in 
the  next  place,  that  the  injury  happened  through  the  negli- 
gence of  the  plaintiff,  and  that  the  defendant,  therefore,  was 
not  liable.  But  we  think  the  defendant  was  not  entitled  to 
such  a  charge  upon  either  of  these  points.  If  the  cow  had 
this  vicious  habit,  and  this  was  knAwn  ♦/*  -j^r.**j«..«,  u  wam 
favT  craxy  lo  have  restrained  the  cow,  —  and,  in  regard  to  the 
question  of  negligence  on  the  part  of  (he  plaintiff,  that  must 
depend  upon  the  attendant  facts  and  circumstances,  and  was 
properly  submitted  to  the  jury.  It  will  be  noticed  that  so 
much  of  the  charge  as  is  set  forth  in  the  bill  of  exceptions,  is 
in  relation  to  the  request  of  the  defendant,  relative  to  those 
points  already  stated,  but  does  not  pretend  to  be  a  statement 
of  the  chaige  of  the  court,  in  relation  to  what  was  necessary 
to  have  been  proved  by  the  plaintiff,  in  relation  to  the  mis-' 
chievous  propensity  of  the  cow,  nor  of  the  defendant's  knowl- 
edge, —  and  what  the  chaige  of  the  court  was,  in  relation  to 
that  part  of  the  case,  does  not  appear,  excepting  what  is  in- 
cidentally stated  in  the  other  part  of  the  charge :  —  and  we 
perhaps,  would  be  justified  in  presuming  that  the  charge  in 
that  respect,  was  unobjectionable,  or  the  defendant  would 
have  excepted  to  it  at  the  time. 

The  case  finds  that  the  cow,  on  one  occasion,  had  hooked 
a  horse,  and  ^that  was  known  to  the  defendant,  and  she 
caused  buttons  to  be  put  upon  her  horns,  as  a  preventive. 
Only  one  act  of  hooking,  before  the  one  complained  of,  was 
proved.  Still,  others  might  have  existed, — and  how  far  the 
circumstances  tended  to  prove  it,  or  would  authorize  a  jury 
to  arrive  at  that  conclusion,  is  not  for  this  court  to  say.  It  is 
enough  to  say  that  they  might  have  that  tendency. 

But,  taking  the  charge  of  the  court  upon  the  mischievous 
propensity  of  the  cow,  as  it  has  come  to  us,  we  discover 
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nothing  erroneous  in  it,  although  it  might  hate  been  more  full.  BciiffiveTOF, 
It  is  evident  the  court  did  not  intend  to  rest  it  upon  a  single       1843?^' 
act  of  hooking,  for,  when  speaking  of  hooking  horses,  the   coggswell 
court  used  the  expression  in  the  plural  number,  and  did  not         v. 
confine  it  to  a  single  instance. 

Upon  the  whole,  we  are  satisfied  with  that  part  of  the 
charge  to  which  the  defendant  excepted ;  and  in  relation  to 
the  other,  if  we  are  at  liberty  to  revise  it,  without  its  being 
excepted  to,  we  are  not  convinced,  from  what  appears  in  the 
case,  that  there  was  any  error. 

Judgment  affirmed. 


414  CASES  IN  THE  SUPREME  COURT 


WINDHAM    COUNTY. 

Februart  Term,  1843. 


Present  Hon.  CHARLES  K.  WILLIAMS,  Chief  Justice, 
"      MILO  L.  BENNETT,      )  .     .  ,    ,   •   ,. 
"      WILLIAM  HEBARD,      J^"«'^«'  JusUces. 


Charles  Kimball  &  Co.  v.  Gates  rERRT,  Ji. 

When  a  deputy  sheriff  sold  goods  on  execution,  on  a  credit  of  three  months, 
by  direction  of  plaintiff's  attorney;  —  HMf  that  the  sheriff  was  not 
responsible  for  his  neglect  to  return  the  execution,  Ac,  as  he  did  not 
act  officially.  ^ 

The  attorney  of  record  of  the  plaintiff  may,  when  the  plaintiff  lives  at  a 
distance,  give  such  instruction  to  an  officer  as  he  thinks  the  interest 
of  the  client  requires ;  and  his  directions  to  the  officer,  when  he  gives  him 
an  execution,  in  what  manner  to  execute  the  same,  will  bind  his  client. 

This  was  an  action  brought  against  the  defendant,  sheriff 
of  Windham  county,  for  the  default  of  Eli  B.  Russell,  his 
deputy,  in  not  serving,  collecting,  and  returning  an  execution 
in  favor  of  the  plaintiffs  against  one  Daniel  Upton,  which  had 
been  put  into  his  hands  for  that  purpose.  Plea,  not  guilty. 
Issue  to  the  country. 

On  trial  in  the  county  court,  the  plaintiffs  gave  in  evidence 
a  regular  attachment  in  their  favor  against  said  Upton,  return- 
able to  the  April  term,  1840,  of  Windham  county  court, 
which  was  duty  served  on  the  16th  day  of  March,  1840,  by 
attaching  the  goods  of  Upton,  subject  to  certain  prior  attach- 
ments ;  and  being  duly  returned  to  said  court,  the  plaintiffs 
perfected  their  judgment  and  took  out  an  execution  thereon, 
dated  the  day  of  April  aforesaid.  The  plaintiffs  then 
gave  evidence  tending  to  show  that  they  seasonably  put  said 
execution  into  the  hands  of  said  Russell,  who  was,  at  that 
time,  a  deputy  of  the  defendant. 

The  defendant  gave  in  evidence,  on  his  part,  the  said 
prior  attachments  of  the  other  creditors  of  Upton-^the  judg- 
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ments  rendered  thereon,  and  the  executions  taken  out  upon   ^'"^*» 
the  same,  together  with  the  execution  in  favor  of  the  plain*      ^iSS/' 
tiffs ;  by  which  it  appeared,  from  a  minute  made  by  said  Kimball  &Co. 
Russell  on  each,  that  he  received  the  same,  as  deputy  sheriff,  « 

on  the  25th  day  of  April  aforesaid,  and  made  his  return 
thereon,  that  he  levied  the  same  on  the  goods  attached  as 
aforesaid. 

The  defendant  then  offered  testimony  tending  to  show, 
that,  at  the  time  said  executions  were  delivered  to  said  Rus- 
sell, he  was  directed  by  the  other  creditors,  and  by  N.  T. 
Sheafe,  the  attorney  of  record  of  the  plaintiffs,  whose  name 
was  on  the  back  of  their  execution,  as  such  attorney,  to  levy 
on  said  goods,  and  having  duly  posted  the  same,  to  sell  the. 
same  on  a  credit  of  three  months  for  all  sums  over  five  dol-. 
lars,  and  that  he  did  levy  and  sell  accordingly  ;  and  that,  in 
pursuance  of  such  direction,  he  did  sell  the  goods  on  such 
credit,  to  divers  persons  at  Bellows  Falls,  and  in  the  towns 
adjoining  thereto ;  and  he  was  then  directed  to  go  round  to 
the  several  persons  to  whom  the  goods  were  sold^  and  take 
their  notes  therefor ;  that,  after  selling  for  about  six  days, 
the  vendue,  by  the  direction  of  Mr.  Sheafe,  as  attorney  as 
aforesaid,  and  by  direction  of  the  attorneys  for  the  other 
creditors,  was  again  adjourned  for  one  month,  and,  at  the 
time  to  which  the  vendue  was  adjourned,  he  again  sold  on 
like  credit,  and  again  went  round  to  the  several  persons  to 
whom  the  sales  were  made,  and  obtained  their  notes  for  the 
amount  of  their  bids.  To  this  testimony  the  plaintiffs  ob- 
jected ;  but  the  court  decided  that  it  was  proper  to  be  ad- 
mitted, and,  if  believed  by  the  jury,  that  the  plaintiffs  ought 
not  to  recover ;  whereupon  the  plaintiffs  entered  a  nonsuit, 
with  leave  to  move  the  court  to  set  the  same  aside  and  for  a 
new  trial,  on  account  of  the  decision  aforesaid  ;  —  and  the 
plaintiffs  afterwards  made  their  motion  accordingly;  but  it  was 
decided  by  the  court  that  the  motion  should  not  be  granted, 
but  that  the  said  nonsuit  should  stand  ;  and  thereupon  the 
court  rendered  judgment  for  the  defendant.  The  plaintiffs 
excepted. 

W,  C  Bradley y  for  plaintiffs. 

The  plaintiffs  contend  that  a  new  trial  ought  to  be  granted 
because  the  facts  stated  were  not  a  sufficient  bar  to  their  action. 
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W«DHAir,  The  delivery  of  the  writ  to  the  deputy ;  the  receipt  by  him, 
iSS/'    a«  such ;  the  levy,  gale,  and  adjournment,  were  all  r^ular 
KimMl  ACo.  ^°^  took  place  within  the  life  of  the  execution. 

p  '*  1.   The  direction  to  sell  on  credit  was  not  an  act  which 

divested  the  deputy  of  his  official  character,  as  representa- 
tive of  the  sheriff,  and  converted  hinfi  into  the  agent  or  broker 
of  the  plaintiff;  for  such  sales  are  usual,  beneficial,  and  of  in- 
jury to  no  party.  At  most,  they  amounted  to  a  consent  of  the 
plaintiffs  to  receive  the  securities  takenTor  the  sales,  in  lieu  of 
money ;  and  it  was  the  duty  of  the  deputy,  before  he  parted 
with  the  goods,  to  have  taken  such  securities.  If  he  omit- 
ted this,  and,  by  the  plaintiffs'  consent,  advise,  or  even  di- 
rection, still  effected  it  within  the  life  of  the  execution,  the 
relative  situations  of  the  parties  were  not  changed.  He  could 
not  keep  the  securities  on  his  private  responsibility.  And 
what  becomes  of  the  sales  for  sums  less  than  five  dollars? 

In  Massachusetts,  where  a  writ  was  filled  up  provisionally, 
and  delivered  to  a  sheriff,  with  instructions  not  to  serve  till 
a  certain  time  or  contingency,  the  action  was  held  not  to 
have  been  commenced  till  the  time  of  service.  Seaver  v. 
lAneolnf  21  Pick.  217.  So  in  the  cases  which  have  occur- 
red in  this  state,  where  the  sheriff  was  decided  not  to  be 
holden,  it  does  not  appear  that  they  were  absolutely  received 
by  the  officer  as  such,  for  in  Strong  v.  Bradley,  Sheriff,  13 
Vt  R.  9,  he  was  in  the  first  place,  to  exercise  his  discretion, 
whether  he  should  serve,  i.  e.  take  the  execution,  as  deputy 
sheriff,  and  execute  it.  So  in  FMcher  v.  Bradley,  sheriff, 
12  Vt.  R.  22,  the  sheriff  was  to  manage  discretionarily,  and 
being  either  unwilling  or  unable  to  get  collateral  security  as 
an  agent,  he  proceeded  to  act  as  an  officer,  and  executed 
his  writ.  In  the  present  case,  the  deputy  performed  every 
essential  act,  as  an  officer ;  and  to  view  him  in  [any  other 
light  would  make  his  levy  and  sale  tortious,  especially  as  no 
consent  of  the  original  debtor  is  shown. 

2.  If  these  directions  were  out  of  the  regular  course  of 
proceeding  by  the  sheriff,  and  would,  if  given  by  the  plain- 
tiffs, have  discharged  him,  then  we  say,  they  were  out  of  the 
course  of  regular  proceeding  by  the  attorney,  acting  un- 
der his  general  character,  and  could  not  bind  the  plaintiffs. 
There  is  no  question,  at  this  time,  how  far  an  attorney  at  law 
has  authority  to  appeal,  discontinue  or  manage  the  suit  of 
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kis  client  according  to  the  forms  and  usages  of  the  court,   Wiiidham« 

antil  he  obtains  a  judgment.     His  authority  in  regard  to  the       i843^'' 

execution,  is  to  have  it  collected  in  a  legal  way  ;  but  he  can-^r[^^j[^j~^ 

not  cancel  it  in  payment  of  his  own  debt     Smock  ▼.  Dade^         «• 

5  Rand.  639.     He  cannot,  without  the  manifested  consent  of        ^"^' 

his  client,  discharge  it  for  less  than  its  face ;  Lewis  ▼•  Oam- 

agey  I  Pick.  347 ;  5  Pet.  113;  nor  release  the  sureties  of  his 

client's  debtor  ;  Givens  v.  Briecoey  i.  J.  Marsh's  R.  532 ;  nor 

appoint  an  appraiser  on  the  execution  ;  Dodge  ▼•  Prince^  4 

H.  R.  191  ;  nor  receive  a  bond  from  the  debtor  in  discharge } 

Kirk  V.  Glover,  5  Stew.  &  Port.  35  ;  nor  make  his  clients 

the  bailifis  of  their  debtors,  by  receiving  on  the  execution  se» 

eurities  to  collect,  and  thereby  render  them  liable  to  an 

action  of  account;    Langdon  v.  Potter,   13  Mass.  3d0. 

What  his  known  official  character  does  not  authorise  htm  to 

do,  the  sheriff  cannot  take  advantage  of  against  his  client  1 

and  if  the  attorney  at  law  direct  the  sheriff  to  discbarge  the 

debtor  from  custody,  without  any  satisfaction  or  consent  of 

the  plaintiff,  that  officer,  by  knowingly  doing  so,  becomes 

liable  for  an  escape.     Kellogg  v.  GUbert,  10.  J.  R.  220  ; 

Crary  v.  Turner j  6  Id.  51. 

As  to  not  returning  the  execution,  see  also  C.  L.  R.  vol. 
37,  p.  206  ;  Holmes  v.  Clf/Zon,  A.  &  £.  673. 

A.  Keyes,  for  the  defendant,  said  there  were  two  questions 
presented  in  the  exceptions — 1.  Had  the  plaintiff's  attorney 
power  to  direct  the  deputy  to  sell  on  credit  ?  2.  Did  such 
direction  exonerate  the  sheriff? 

As  to  the  first  point,  he  maintained  that  the  latitude  of  the 
attorney's  discretion  is  greater  in  relation  to  foreign,  than 
other  demands.  In  regard  to  the  extent  of  bis  discretion* 
ary  power,  in  various  particulars,  he  cited  6  Johns.  R.  53  ;  2 
Ld.  Ray.  1142;  1  Salk.  70,  89;  1  Bac.  Ab.  299;  Carth. 
417  ;  Gotham  v.  GdU,  7  Cow.  R.  739;  Lynch  v.  Comi- 
monwealthy  16  S.  &  R.  368 ;  Ewin  v.  Blake,  8  Peter's  R. 
18  ;  Gray  v.  fVas,  1  Greenleaf,  257  ;  Crooker  v.  Hutchin* 
son,  1  Vt.  R.  73;  Briggs  v.  Georgia,  10  Vt.  R.  70; 
Crooker  y.  Hutchinson  eial.2  Chip.  R.  117;  Halker  v. 
Parker,  7  Cranch.  436. 

He  justified  the  discretion  exercised  in  this  case,  by  the 
considerations  that  the  client  resided  at  a  distanoe,  and  that 

Vol.  XV.   s.  a.  vol.  1.         53 
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Wiii»Mif,   there  were  a  number  of  attachmenU,  previoufl  to  his,  npoit 
iS^*    the  property,  with  little  prospect  that  it  would  reach  his  cli-* 
^{y^wii  Anl^Pt^g  execution,  unless  he  gave  the  directions  he  did  in  re* 
«-         gard  to  the  time  and  manner  of  sale. 

^^'  Upon  the  point,  whether  the  attorney's  directions  exon- 

erated the  sherifT,  he  maintained  that  the  sheriff  is  responsi- 
ble only  for  the  official  acts  and  neglects  of  his  deputy ; 
Rev.  Stat.  73  ;  4  Mass.  R.  63  ; — and  that  when  the  deputy 
•ndertakeSy  by  direction  of  plaintiff,  to  do  official  business 
contrary  to  the  course  prescribed  by  law,  he  is,  pro  hac  vice^ 
divested  of  his  official  character,  and  becomes  the  servant 
and  agent  of  the  plaintiff;  2  Esp.  591  ;  4  Term.  R.  119 ; 
4  Mass.  63  ;-*and  that,  therefore,  when  plaintiff  gives  the 
deputy  special  instructions  to  sell  upon  credit,  the  sheriff  is 
not  responsible.  To  this  point  he  cited  Oorham  v.  Gale,  7 
Cow.  739 ;  Marshal  v.  Bosmer,  4  Mass.  63 ;  fValden  v. 
Davidson,  15  Wend.  579 ;  Cook  v.  Palmer,  6  B.  &  C. 
789;  7  D.  &  R.  133;  Fletcher  v.  Bradley,  12  Vt.  22; 
Downer  v.  Bowen,  12  Vt.  453 ;  ♦Strong'  v.  Bradley,  13  Vt. 
9;  Porter  v.  Viner,  18  Ch.  177. 

He  further  maintained,  that  the  allegations  in  the  plaintiffs' 
writ  were  not  sustained.  It  was  alleged  that  the  execution 
had  been  delivered  to  be  executed,  in  due  form  of  law, 
when  the  case  showed  that  it  was  delivered  to  be  executed, 
not  according  to  law,  but  according  to  direction  of  the  plain- 
tiffii.  It  was  alleged  that  the  deputy  made  no  return  of  the 
execution  according  to  the  precept  thereof ;  but  a  plaintiff 
can  recover  no  damage  for  non-return  of  an  execution,  when, 
by  his  own  direction,  he,  in  effect,  releases  the  sheriff  from 
making  a  return.  It  was  alleged  that  the  deputy  never 
eaused  said  sum,  or  any  part  thereof,  to  be  paid  to  the  plain- 
tiffs. But  for  this  the  sheriff  was  not  responsible.  His  de- 
puty was  directed  to  receive  notes  for  the  goods  ;  and  what* 
ever  responsibility  existed  for  not  collecting  and  paying  over 
their  amount,  was  the  responsibility  of  the  deputy  as  plain- 
tiffs' agent,  and  not  of  the  sheriff  as  for  his  official  neglect. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J.  —  In  this  case  it  appears,  that  after  the 
plaintiff  had  made  out  a  prima  facie  case,  the  defendant  offer- 
ed certain  testimony,  which  was  objected  to.  The  court  admit- 
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led  the  same,  and  declared  their  opinion  of  the  eflect  of  it.    WnmiAtf^ 

The  plaintiff  then  submitted  to  a  nonsuit.    No  other  state  of       isSs!^^ 

facts  are  now  to  be  considered,  than  those  presented  lo  the  -..  ^i^n- 

court  at  the  trial.     The  plaintiff  was  not  compelled   to  sob*         p. 

roit  to  a  nonsuit,  but  was  at  liberty,  after  the  testimony  was        ^^' 

admitted,  to  offer  evidence  of  any  other  state  of  facts  which 

might  take  his  case  out  of  the  law  as  supposed  in  the  opinion 

of  the  court.    The  object  of  eiceplions  is  to  bring  before 

this  court,  the  decision  of  the  county  court,  on  any  question 

of   law  decided   by  that  court ;    and  they  should  be  so 

drawn  as  to  present  those  questions,  and  none  other ;  and  U 

is  not  to  be  expected  that  any  questions  are  to  be  raised  in 

this  court  which  did  not  arise  in  the  county  court  on  triali  or 

that  the  exceptions  should  be  so  guarded  as  to  exclude  every 

possible  conclusion  which  might  be  drawn  from  them. 

The  questions  in  the  present  case  are,  whether  the  defen* 
dant,  as  sheriff,  is  liable  for  the  acts  of  his  deputy,  Russell, 
done  under  the  instructions  he  received  ;  and,  whether 
the  attorney  of  the  phintiff  was  authorized  to  give  thoae 
instructions. 

The  sheriff  is  made  liable  only  for  the  official  acts  and 
neglects  of  the  deputies,  and  he  is  authorized  to  take  bonds 
of  indemnity  of  his  deputies  against  their  official  misfeasances 
and  nonfeasances.  If  the  defendant  is  liable  in  this  case, 
the  sureties  of  Russell,  the  deputy,  are  responsible  to  him ; 
and  sureties  are  only  held  responsible  according  to  the  letter 
of  their  undertaking,  which,  in  the  present  case,  is  only  for 
the  official  acts,  &c.,  of  the  deputy. 

The  duties  of  a  sheriff,  in  the  collection  of  executions,  are 
pointed  out  by  statute.  He  is  to  sell  for  money,  and  not  for 
any  other  pay.  He  is  to  sell  for  cash,  to  be  paid  on  delivery 
of  the  articles  sold.  Credit  is  unknown  in  the  statute  in 
sales  by  virtue  of  an  execution.  Hence  there  is  no  account* 
ability  for  the  value,  or  expense,  of  keeping  property,  as 
there  would  be,  if  he  was  directed  to  sell  for  collateral  or 
specific  articles,  —  no  accountability  for  the  responsibility  of 
the  persons  to  whom  sold.  No  questions  can  arise,  whether 
he  conducted  prudently  in  denvering  the  property  sold  with- 
out taking  adequate  security ; — whether  he  was  faithful  io 
collecting,  or  what  should  be  his  compensation  therefisr. 
The  risk  is  very  trifling,  when  the  sales  are  for  cash,  and 
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WtNOHAv,   the  creditor,  as  he  usually  is,  is  ready  to  receive  the  avails,  as 
^ig|^'    sooQ  as  the  sales  are  perfected.     But  the  risk  is  very  great  if 
KinbftU  ACo  ^^^  sheriff*  or  the  sureties  of  the  deputy,  are  to  be  held 
V.         responsible  when  the  sales  are  made  in  any  other  way. 
•'vy-  The  language  of  the  American  and  English  authorities  is 

explicit  on  this  subject.  In  the  case  of  Marshal  v.  Hosmerj 
4  Mass.  R.  60,  Parsons,  C.  J.,  said,  a  sheriff  was  not  respon- 
sible for  the  act  of  his  deputy,  when  the  latter  acted  under 
a  contract  obliging  him  to  do  what,  by  law,  he  was  not 
oUiged  to  do.  The  same  idea  was  repeated  in  the  case  of 
Band  v.  Ward,  7  Mass.  1S9.  The  case  of  Gorham  r.  Oale, 
7  Cow.  739,  and  WaUen  v.  Davidaan,  15  Wend.  579,  are 
almost  identical  with  the  case  under  consideration.  The 
cases  of  CooJk  v.  Palmer,  6  Barn.  &  Cres.  739 ;  Porter  v. 
Finer,  I  Chitty's  R.  613,  in  nolis,  are  equally  explicit.  The 
subject  has  been  under  consideration  in  the  eourts  of  this 
state*  The  case  of  Fletcher  v.  Bradley,  12  Vt.  R.  22,  and 
the  case  of  Strang  v.  Bradley,  13  Yt.  R.  9,  are  authorities 
directly  opposed  to  the  plaintiffs'  maintaining  this  action. 
The  case  of  Strong  v.  Bradley  again  came  before  this  court 
in  1842,  and  the  court  held  that  the  letter  of  the  attorney, 
mentioned  in  the  case,  did,  ipso  facto,  discharge  and  release 
the  sheriff  from  any  liability.     We  do  not  perceive  that  the 

case  of  the  H.  H.  Savings  Bank  v. ,  1  Metcalf, 

34,  which  has  been  sent  to  our  room  since  the  recess  at 
noon,  and  but  a  short  time  before  we  came  into  court,  con- 
travenes the  authorities.  The  deputy  had,  there,  attached 
certain  goods,  subject  to  prior  attachments.  Under  a  statute 
of  that  state,  similar  to  ours,  with  the  consent  of  the  creditor 
and  debtor,  he  was  authorized  to  sell  the  property  attached, 
and  hold  the  proceeds  to  be  applied  on  the  execution,  instead 
of  the  property.  The  statute  directed  the  sales  should  be 
made  as  on  executions,  —  that  is,  at  public  auction.  The 
creditors  and  debtors  agreed  the  sales  might  be  at  private 
sale  and  public  auction.  The  deputy  sold  partly  at  private 
sale  and  partly  at  auction,  and  neglected  to  pay  over  the 
money  on  the  executions ;  and  it  was  held  the  sheriff  was 
accountable.  In  that  case,  the  duty  of  the  deputy  was  plain 
to  eipose  the  goods  to  be  taken  in  execution  ;  or,  if  he  had 
received  the  value,  to  pay  over  the  same.  The  court,  how- 
ever,  in  deciding  that  case,  intimated  that,  in  selling  at  private 
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nile,  the  deputy  acted  as  the  agent  for  the  creditora,  and  had  Wiffi»RAv, 
paid  to  the  prior  attaching  creditors  an  amount  equal  to  what       1643!^* 


he  had  received  at  private  sale,  and  said  he  had  sold,  at^.jj^j^j^Q^ 
public  auction,  enough  to  satisfy  the  plaintiff  in  that  case.  «* 

If,  however,  the  decision  was  directly  on  the  point  involved        ^"^' 
in  the  case  before  us,  its  authority  could  not  be  recognised, 
as  we  conceive  it  would  controvert  all  the  cases  in  New  York, 
in  this  state,  and  in  England,  to  which  I  have  referred. 

This  view  of  the  case  answers  all  the  exceptions.  There 
was  no  offer  to  prove  that  the  deputy  had  received  any 
money,  by  the  sales,  under  five  dollars,  unaccounted  for; 
and  his  not  returning  the  execution  was  consistent  with  the 
instructions  he  received.  In  short,  it  cannot  be  contended 
that  he  acted  partly  as  deputy  sheriff,  and  partly  as  agent  for 
the  creditors.  As  Russell,  the  deputy,  did  not  proceed  in 
the  ordinary  line  of  his  duty,  but  deviated  therefrom,  and 
proceeded  in  a  way  not  known  to  the  law,  by  the  direction 
of  the  plaintiffs'  attorney,  the  defendant  cannot  be  held  ac- 
countable,  unless  he  should  be  considered  as  unjustifiable,  in 
consequence  of  his  deputy's  pursuing  those  instructions. 

A  question  is,  then,  raised  whether  the  attorney,  Mr. 
Sheafe,  was  authorized  to  give  those  instructions.  Of  the 
authority  of  an  attorney  to  give  such  instructions,  at  the 
time  he  gives  to  the  sheriff  executions,  and  the  duty  of  the 
deputy  to  follow  them,  unless  notified  to  the  contrary  by  the 
creditors,  we  have  no  doubt.  An  attorney,  employed  to  col- 
lect a  demand  when  the  creditor  lives  at  a  distance,  and 
cannot  be  consulted,  combines  the  character  of  agent  and 
attorney.  This  was  recognized  in  the  case  of  Briggs  v. 
Georgia,  10  Vt.  R.  70.  In  the  absence  of  his  employer,  he 
may  pursue  such  a  course  as  is  apparently  for  the  interest  of 
his  employer,  and  such  as  he  would  probably  direct,  if  present. 
Crooker  v.  Hutchinson,  2  D.  Chip.  R.  117,  and  1  Vt.  R.73. 
The  attorney  may  direct  on  what  property  an  execution 
shall  be  levied  —  whether  on  land  or  personal  property ;  and 
that  he  may  give  instructions  in  relation  to  the  levy,  sale,  and 
service  of  the  execution,  appears  from  the  cases  of  Oorham 
V.  Gale,  7  Cowen,  739,  before  mentioned ;  Porter  v.  Viner, 
1  Chitty,  613,  and  J^rong  r.  Bradley.  Indeed,  some  of 
these  cases  may  be  considered  ad  idem  with  the  present. 
The  interest  of  the  plaintiffs  was  undoubtedly  considered,  as 


N«weU 
Ini^rtiuun. 


123  CASES  IN  THE  SUPREME  COURT 

WISDB4II,  there  were  several  attachmeats  prior  to  theirs,  and  the  sales 
1843!^^*  00  credit  afforded  the  fairest  prospect  of  their  realizing  the 
debt.  It  is  not  said,  or  pretended,  that  the  attorney  acted 
contrary  to  any  direction,  instruction,  or  wishes  of  the  plain- 
tiffs ;  but  he  acted  in  common  with  the  other  creditors.  The 
ezecution  was  not  discharged  by  giving  those  instructions ; 
and  the  only  effect  was,  that  the  plaintiff  must  resort  to  the 
deputy,  and  not  to  the  sheriff,  to  recover  whatever  money, 
notes,  or  other  securities,  be  may  have  received  on  those 
sales.  Russell  received  the  notes  and  securities  as  agent  for 
the  creditors,  including  the  plaintiffs,  and  is  entitled  to  a 
compensation  for  his  services  in  his  agency,  to  be  adjusted 
in  a  suit  between  him  and  the  creditors ;  but  as  he  was 
directed  to  deviate  from  the  course  prescribed  by  statute,  by 
the  attorney  having  authority  to  give  those  directions,  the 
defendant  is  not  responsible. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


Oliver  P.  Newell  v.  Ephraim  Ingraham,  Jr. 

L.  having  a  contract  for  carrying  the  mail,  and  having  contracted  with  N. 
to  carry  the  aame  for  a  atipulated  sum,  transferred  to  I.  the  right  to  re- 
ceive from  the  Poat  Office  Department  a  part  of  the  money  to  become 
dae  for  the  transportation,  reserving  to  N.  a  certain  portion  thereof; 
whereupon  I.  requested  N.  to  carry  the  mail  for  him,  and  promised  to 
see  him  paid.  The  contract  between  L.  and  N.  remained  nnrescinded 
and  ancancelled.  Held^  that  the  promise  of  I.  was  within  the  sUtute  of 
frauds. 

This  was  an  action  of  book  account.     There  was  a  judg- 
ment to  account,  and  reference  to  an  auditor.     The  auditor 
reported  that  the  plaintiff  exhibited  the  following  account. 
Ephraim  Ingraham,  jr..  To  Oliver  P.  Newell,      Dr. 
January  1,  to  July  1,  1841. 
To  carrying  the  U.  S.  mail  from  Cambridge  Port 

Vt.  to  Londonderry,  Vt.  ^50 

Cr.— By  cash,  36 


Interest  on  balance, 


$14 
1.05 

$15.05 
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The  audilor  found,  and  reported,  —  That  Simeon  Leland 
had  a  contract  with  the  United  States  for  carrying  the  mail 
oo  the  abore  route,  and  that,  on  the  Ut  of  July,  1840,  he  * 
made  a  contract  with  the  plaintiff  to  carry  the  mail  on  said 
route  for  one  year  from  that  date,  for  the  sum  of  0 100,  to  be 
paid  in  quarterly  instalments  ;  that,  on  the  19th  of  NoTem- 
ber,  1840,  Leland,  in  consideration  that  the  defendant  had 
become  surety  for  him,  transferred  to  the  defendant,  by  an 
instrument  in  writng,  the  right  to  receive  from  the  post-oiSice: 
department  the  sum  of  ^60,  out  of  the  money  Iceland  was 
to  receive  for  carrying  the  mail,  the  last  two  quarters  of  the 
year  commencing  July  1,  1840,  reserving  ^50  to  pay  the 
plaintiff  for  the  carrying  of  the  same,  said  last  two  quarters ; 
that,  in  the  month  of  December,  1840,  the  defendant  noli* 
fied  the  plaintiff  of  said  transfer,  and  requested  him  to  carry 
said  mail  for  him,  on  the  same  conditions  on  which  he  was 
to  carry  it  for  Leland,  and  promised  to  see  him  paid  ;  that 
the  plaintiff  carried  the  mail  to  the  end  of  said  year,  and  had 
received  but  |(36  therefor,  which  had  been  paid  him  by  Le- 
land, upon  the  application  of  the  defendant ;  that  no  part  of 
the  said  sum,  assigned  by  Leland  to  defendant,  ever  came 
into  the  hands  of  the  latter,  but  that  the  whole  or  nearly  the 
whole  amount  for  carrying  said  mail,  had  come  into  the  hands 
of  Leland,  who  retained  it ;  and  that  the  contract  between 
Leland  and  the  plaintiff  was  never  cancelled,  and  no  conver- 
sation was  ever  had  between  them  about  the  discbarge  of 
either  of  the  parties  from  their  liability  thereon,  and  that  Le- 
land relied  upon  said  contract,  as  security  for  the  carrying  of 
said  mail,  by  the  plaintiff. 

The  auditor  thereupon  reported,  that  the  said  promise  of 
the  defendant  to  the  plaintiff,  came  within  the  statute  of 
frauds,  and  that  the  defendant  recover  his  costs ;  but  he  fur- 
ther reported  that  if  the  court  should  be  of  opinion  that  the 
promise  did  not  come  within  said  statute,  then  he  found  for 
the  plaintiff,  the  sum  of  $  15.05,  to  balance,  &c. 

Upon  the  coming  in  of  this  report,  the  county  court 
adjudged  the  said  promise  to  be  within  the  statute  of  frauds, 
and  that  the  defendant  recover  his  costs,  —  to  which  the 
plaintiff  excepted. 


Newell 

V. 


-,  for  plaintiff. 


It  is  to  be  observed  that,  in  the  case  of  Barber  v.  Fox,  I 
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WiMosAM,   Stark.  270»  (  2  E.  C.  L.  R.  386,)  which  has  been  heretofore 

1843^^*    relied  on,  the  very  bill  of  services  for  which  the  action  was 

^^^^11     brought^  was  made  out  against  the  original  promissor,  as 

V*         appears  by  the  statement  of  Ld.  Ellenborough,  in  giving  his 

"''*^°'*  opinion  ;  and  in  Sinclair  ▼.  Richardaonj  12  Vt.  R.  33,  the 
promise  was,  to  pay  for  past  as  well  as  future  labor,  materials, 
dtc  ;  so  that,  in  both  cases,  it  was  an  undertaking  for  the 
debt  of  another.  In  this  last  case,  the  English  criterion  was 
adopted,  vix.,  whether  the  credit  was  given  to  the  first  or  last 
promissor  ;  and  this  was  declared  to  be  a  question  of  fact 
proper  for  the  jury.  Id.  38 ;  1  H.  Bl.  120.  But  this 
matter  of  fact  is  not  found  by  the  auditor ;  but  only  that  the 
promise  was  within  the  statute  of  frauds,  which  is  a  conclu- 
sion of  law  merely.  • 

If  the  plaintiff  had  paid  the  defendant  a  certain  considera- 
tion for  making  his  promise,  there  can  be  no  doubt  it  would 
have  been  good ;  so,  too,  if  he  had  forborne  or  given  up 
•  any  advantage,  whereby  he  suffered  a  loss.  Caailes  v. 
Auberty  2  East.  332 ;  3  Esp.  R.  87  ;  4  Taunt.  117  ;  Selw. 
N.  P.  831.  But  the  statute  of  frauds  is  not  to  be  construed 
to  create,  protect  and  assist  fraud  ;  and  if  it  appeared  that  • 
the  defendant  had  taken  an  assignment  of  part  ($60)  of  the 
fund  out  of  which  the  plaintiff  was  to  receive  his  quarterly 
payments,  and  notified  the  plaintiff  thereof,  and  that  he  must 
look  to  him,  the  defendant,  for  payment,  as  it  appears  by 
the  demand,  the  plaintiff  did,  h^  is  not  at  liberty  to  avail  him- 
self of  the  statute,  and,  by  this  kind  of  collusion,  cheat  the 
phintiff  out  of  his  debt. 


-,  aigued  for  defendant. 


The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  —  The  case  does  not  find  that  the  contract 
of  the  plaintiff  with  Leland,  by  which  the  former  had  under- 
taken to  carry  the  mail  from  Cambridgeport  to  Londonderry, 
had  been  rescinded,  or,  in  any  way  abandoned  by  Newell ; 
but  the  contrary  appears.  It  was  still  jout-standing,  and  to 
full  force.  Upon  the  non-performance,  by  Newell,  it  gave  a 
remedy  to  Leland  for  damages.  When  performed  by  New- 
ell, it,  at  all  times,  furnished  him  the  means  of  a  remedy 
againyt  Leland  for  his  pay. 
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The  undertaking,  then,  of  the  defendant,  to  see  the  plain-    Wimbsam. 
tiff  paid,  thottgh  not  in  its  terms,  yet  in  fact,  wai  collateral       1843!^ 
and  ancUliary  to  the  undertaking  on  the  part  of  Leiand ;       ^^ 
and  there  was  no  new  and  independent  consideration,  moT*         «• 
ing  between  the  parties  to  this  suit.    The  rule  is  well  set-      Ke/et. 
tied,  that  when  the  promise  is  ancilliary  to,  and  in  aid^  of, 
the  promise  of  another,  it  is  within  the  statute  of  frauds^ 
This  will  always  be  the  case,  where  there  is  no  new  and 
independent  consideration,  and  there  exists  another,  and  a 
previous  liability.    This  is  the  doctrine  of  Sindair  ▼.  Rickr 
ardsanj  12  Vt.  R.  33 ;   and   indeed  runs  through  all  the 
cuses. 

Judgment  of  the  county  pourt  is  affirmed* 


State  v.  Peyton  R.  Chanbler,   and  Rollin  6.  Ketbs^ 

The  penalty  for  **  dealingr  in  the  sellinj^  of  foreign  or  domestic  distiUed 
spiritaoui  liqaort  *'  may  be  incurred  by  a  siQgte  set  of  aellins  witlu 
00 1  liceQae. 

The  fact  that  the  itqaor  is  bought  for  medicine,  does  not  exemfit  from  ihf 
penalty. 

The  keeping  and  selling,  by  a  retailer,  of  some  of  the  articles  used  by 
apothecaries,  does  not  constitnte  him  an  apothecary,  but  there  most  be 
combined  therewith,  skill  in  the  preparation  of  medicines. 

The  supreme  conrt  can  take  no  notice  of  a  rarianee  between  the  proof  and 
•.n  indictment,  unless  exceptions  were  taken,  on  trial,  for  that  cause. 

Indictment  for  selling  liquor  without  license.  The  indict* 
ment  charged,  that  the  respondents,  on  the  12th  day  of  Sep- 
tember, 1841,  not  having  a  license,  &c,  *^  did  deal  in  the 
<  selling  of  domestic  distilled  spirituous  liquors,  in  a  less 
^  quantity,  at  one  time,  than  twenty  gallons,  and  did,  then 
*  and  th^re,  ikI),  to  one  John  Gray,  one  pint  of  alcoho),  being 
f  domestic  distilled  spirituous  liquor,"  &c« 

Plea,  not  guilty. 

On  trial,  the  testimony  for  the  stale  tende^^j^  prove,  that 
the  respondents  were  corpartn^rs  in  trade,  as  merchants  and 
apothecaries,  apd  that  John  Gray,  having  a  sick  horse,  and 
wishing  to  administer  to  him  nitre  and  alcohol,  called  on  the 
respondents,  and  so  informed  them,  and  purchased  of  them 
a  quantity  of  nitre  and  a  pint  of  alcohol,  which  were  put  iqtP 

Vol.  XV.  s.  a.  vol.  i.  54 
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T?,^^^*'   ^^^  same  bottle,  by  the  respondents,  and  were  deKrered  to, 
1843.       and  carried  away  from  the  respondents'  ^tore  by,  said  Gray. 
01^1^       No  testimony  was  produced  by  the  respondents. 
tShM.  Aim  A       '^^^  respondents  requested  the  court  to  charge  the  jury  as 
Kej«.      follows : — 

1.  That  the  defendants  must  be  shown  to  have  soM  spir- 
ituous liquors  more  than  once,  to  subject  them,  as  dealers,  to 
the  penalty. 

2.  If  the  spirituous  liquor  was  bought  in  such  a  situation 
that  ft  was  not  drinkable,  the  defendants  are  not  liable  to  the 
penalty. 

3.  If  the  jury  find  the  liquor  was  bought  as  a  medicine, 
and  used  as  such,  the  defendants  are  not  liable  to  the  pen- 
alty. 

A,  If  the  jury  find  that  the  salt  petre  was  put  with  the 
spirits,  before  it  was  sold  and  delivered  to  the  purchaser,  and 
in  such  a  quantity  as  to  render  it  unfit  for  drinking,  the 
defendants  are  not  liable  to  the  penalty. 

6.  That  an  apothecary  has  a  right,  without  license,  to  mix 
spirituous  liquors  with  his  medicine,  and  sell  the  same,  as 
well  for  the  cure  of  sick,  or  diseased  beasts,  as  human 
beings. 

The  court  cJiarged  the  jury  that,  if  they  believed  the  tes- 
timony, they  should  find  the  defendants  guilty,  —  to  which 
the  respondents,  after  verdict  of  guilty,  excepted. 

A.  KeyeSf  for  respondents. 

I.  We  complain  that  the  county  court  refused  to  charge 
as  requested.  In  construing  statutes,  it  is  a  general  rule,  to 
look  at  the  evil  which  the  statute  is  intended  to  remedy. 
The  evil  in  contemplation  of  the  framers  of  the  law,  on 
which  the  indictment,  in  this  case,  was  founded,  is  tippling 
shops  and  intemperance. 

The  object  of  the  legislature  was  to  restrain  the  evil,  bjr 
confining  the  sale  to  a  few,  whose  standing  in  society  would 
be  likely  to  chfeck,  rather  than  foster,  the  growth  of  intem- 
perance. Hence,  the  selling  of  medicine  compounded  of 
spirituous  liquors  and  other  ingredients,  which  could  only  be 
used  as  an  outward  application,  is  not  within  the  evil  the 
statute  intended  to  remedy.  The  legislature  have  put  this 
construction  upon  the  statute,  by  the  exception  made  in  favor 


OF  THE  STATte  OF  VERMONT.  437 

of  apothecaries  using  spirituous  Kquors  in  coiDpOttoding  mod*    Wimmia*, 
icines,  for  sick  aad  diseased  persons.    R.  S.  p.  401,  ^28.   It       1343/' 


is  true,  that  the  word  orUy  is  used  in  the  statute  aft^r  the       ^^^ 
word  persona ;  but  it  is  not  used,  nor  intended,  as  an  abso-         •- 
lute  negative  that  the  apothecary  should  compound  mecK-      Key^. 
cine  with  alcohol,  in  any  other  case,  but  only  that  they  should 
BOt  compound  alcohol  and  other  ingredients,  for  any  otiw 
persons  to  take,  but  sick  jfind  diseased  persons. 

If  the  using  of  alcohol,  compounded  with  medicines  for 
sick  persons,  is  npt  within  .the  evil  contemplated  by  the  stair 
ate,  the  using  of  alcohol  jo^id  nitre,  compounded  for  beasts, 
is  equally  not  within  it*  ,  Such  use  fairly  comes  within  the 
reason  of  the  ej^c^ption. 

II.  We  think  the  charge  was  wrong  in  this,  that  the  court 
charged  the  jury,  if  they  believed  the  teetimony,  to  bring 
the  defendants  in  guilty.  There  was  evidently  a  variance  be- 
tween the  allegation  and  the  proof.  The  allegation  is,  that 
the  dtfendante  eold  a  pint  of  alcoholy  being  dComss/ic  die- 
tilled  ^rituoue  liquor.  The  testimony  was,  that  the  de- 
fendant sold,  in  combination^  a  pint  oj  alcohol^ — but 
there  is  no  evidence  that  the  alcohol  was  domestic  distilled 
spirituous  liquor.  There  are  three  kinds  of  alcohol,  — 
domestic  distilled,  foreign  distilled,  and  alcohol  made  with- 
out distillation,  by  precipitatinjg;  the  acids  from  wine  or  eidef^ 
and  extracting  the  aqueous  part. 

The  stale  should  have  proved,  as  they  have  alleged,  that 
the  alcohol  sold  was  domestic  distilled.  It  may  have  been 
foreign  distilled.  It  may  have  been  alcohol  without  distilla- 
tion* 

The  article  may  have  been  domestic  distilled,  but,  two 
chances  in  three,  it  was  not.  Roscoe's  Cr.  Ev.  93 ;  3  Stark. 
Ev.  1530. 

The  omission  to  prove  that  the  article  sold  was  domestic 
distilled,  was  fatal,  and  the  court  ought  to  have  so  charged  the 
jury  ;  but  having  charged  the  jury  that  the  evidence  was 
sufficient,  there  was  error  in  the  charge. 

R.  Tyler  J  state's  attorney,  in  regard  to  the  first  exception^ 
contended  that  a  single  act  of  selling  spirituous  liquors  was 
to  ''  deal  in  the  selling"  within  the  meaning  of  the  23d  sec, 
chap.  83;  of  the  Revised  Statutes,  on  which  the  indictment 
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j^Jw^*'  Wat  founded  ;  because,  1.  The  first  section  of  the  act  forbids 

1643!^'  '  ^ach  and  every  act  of  selling,  in  broad  and  unqualified  terms, 

gi^^       and  the  l^slature  must  have  intended  to  impose  the  pen* 

*•         alty  upon  the  act  thus  expressly  prohibited ;   2i  Because  the 

K«7«s.     S3<1  section  imposes  the  penalty  for  "  each  ofience,"  which, 

unless  It  means  each  act  of  selHng,  can  have  no  definite 

meaning ;  and  3.  Because  the  36th  section  provides  that  seve* 

ral  distinct  offences  of  the  same  kind  may  be  joined  in  one 

indictment,  which  evidently  contemplates  that  a  single  act 

may  constitute  the  offence  of  "  dealing  in  the  sale/' 

He  further  contended,  in  reference  to  the  2nd  and  4th 
exceptions,  that  the  law  contains  no  provision  relative  to  the 
candiiion  or  intended  use  of  the  liquor,  excepting  only,  that 
it  must  not  be  drunk  on  the  premises  of  the  vendor,  and  that 
apothecaries  may  use  it  in  the  compounding  of  medicines. 

In  reference  to  the  3d  and  5th  exceptions,  he  maintained 
that  the  38th  section  of  the  statute  restricted  the  liberty  of 
apothecaries  to  the  compounding  and  sale  for  the  use  of 
human  beings,  as  the  word  **  only,''  in  that  section,  evidently 
qualifies  "  persons" — not  "  sick  or  diseased,"  because,  totfA- 
cui  it,  no  one  would  ever  think  of  selling  medicines  to  be 
administered  to  any  other  than  the  '<  sick  or  diseased,"  and 
therefore,  it  would  be  practically  absurd  unless  used  to  re^ 
strict  the  sale  of  the  compound  to  the  use  of  human  beings 
in  distinction  from  brutes. 

The  opinion  of  the  court  was  delivered  by 
Hebabo,  J.  —  The  question,   in  this  case,  is,  had  the 
respondents  a  right  to  the  charge  requested  ?     The  court, 
instead  of  charging  as  requested,  told  the  jury  that ''  if  they 

*  believed  the  testimony,  they  should  find  the  respondents 

*  guilty." 

This  charge  has,  at  least,  the  merit  of  being  short,  and  so 
plainly  stated  that  the  jury  could  not  misunderstand  it ;  and, 
if  correct,  its  brevity  is  a  defect  that  may  easily  be  excused. 
The  obvious  exposition  of  the  charge  is,  that  the  jury  were 
told  that,  although  all  the  points  raised  by  the  respondent's 
request  were  found  to  be  proved,  it  would  avail  them  noth- 
ing,  the  law  being  otherwise, — ^provided  the  main  facts  were 
proved  by  testimony  which  they  believed.  And  it  was  as 
well,  for  the  purpose  of  guiding  the  jury,  as  if  the  court  had 
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emimerated  the  several  points,  and  given  the  law,  in  detail, 
18  applicable  to  each. 

The  firft  point  made  by  the  respondents  in  their  request       ^^ 
to  the  court  is,  perhaps,  the  one  of  the  most  importance,  and         «* 
the  one  that  has  been  mainly  relied  upon  in  argument*     But      Keyes. 
we  are  not  disposed  to  put  that  construction  upon  the  statute 
which  they  have  contended  for. 

Section  firet  of  chapter  83  of  the  Revised  Statutes  makes 
it  unlawful  for  any  person  *^  to  sell  any  spiriiuaus  liquors  " 
in  a  less  quantity  than  20  gallons,  without  a  license.  The  14th 
section  of  the  same  chapter  provides,  that  <<  any  person  who 

*  shall  deal  in  the  selling  of  foreign  or  domestic  distilled  spirit- 
'  uous  liquors,  in  a  less  quantity  than  20  gallons  atone  time, 
'  shall  be  deemed  to  be  a  retailer  within  the  meaning  of  this 

*  chapter."     The  chapter  is  entitled  ^^  of  licenses  to  retailers, 

*  inn-keepers,  and  victualling-houses."  The  first  section  of  the 
chapter  defines  the  act  that  is  unlawful,  if  done  without  a 
license, — and  that  is,  **  to  sell  any  foreign  or  domestic  dis- 

*  tilled  spirituous  liquors."  This  being  the  act  that  is  forbid«> 
den  to  be  done,  of  course  for  the  doing  of  this  the  penalty  is 
incurred.  It  is  not  any  succession  of  acts,  of  a  similar  cbar«> 
acter,  that  constitutes  the  ofience.  The  14th  section  defines 
who  are  retailers ;  and  by  '<  dealing  in  the  selling,"  the  same 
is  meant  as  in  the  first  section,  by  the  expression  "  to  sdU* 

But  there  is  another  view  of  the  case,  still  more  decisive* 
The  26th  section  of  the  same  chapter  provides,  that  '<  if  any 

<  person  shall  be  guilty  of  more  than  one  distinct  <^ffmee 

*  prohibited  in  either  of  the  three  preceding  sections,  he  may 

*  be  prosecuted  and  subjected  to  the  penalties  for  all  such 

<  distinct  qffenceSy  at  the  same  time."  There  would  be  a 
difficulty  in  understanding  when  a  distinct  offence  had  been 
committed,  or  how  many  had  been  committed,  if  it  required 
any  nunibeTf  or  succession  of  acts  of  selling,  to  constitute  a 
distinct  offence.  The  result,  therefore,  must  be,  that  the 
ofience  is  manifest  by  the  proof  of  a  single  act  of  selling. 

The  next  three  points  in  the  respondent's  request  to  the 
court  to  charge  the  jury,  relate,  substantially,  to  the  same 
things  and  may  all  be  disposed  of  together. 

The  purpose  for  which  the  liquor  is  bought,  or  what  may 
be  the  intention  of  the  buyer,  is  not  taken  into  the  account 
by  the  statute  in  defining  the  ofience ;  nor  are  we  to  suppose 
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WiHOBAM,  that  ibe  legwlatfure  intended  it>  discrifnioate  in  fekition  to 

^^SSr^    the  ultimate  destination  of  the  article.   The  (iffence  does  nol 

1^^       coiMiifll  in  buying,  but  in  selling ;  of  coqrsO)  the  motive  and 

V.         imtetUian  of  the  bujfefj  when  regulating  the  pdiey  of  tb? 

^*5tl^lr  *  law,  as  to  the  adUr,  was  not  regarded.    The  same  remarks 

may  apply  to  the  condition  of  the  liquor  when  bought    If  it 

makes  no  diiference  for  what  purpose  it  was  bought,  it  can 

make  no  diflference  whether  the  liquor  was  in  a  condition  that 

it  could  have  been  drunk. 

The  remaining  point  for  eonstderation  is  the  exception  in 
the  statute  in  relation  to  apothecaries.  It  is  not  necessary 
here  to  determine  what  should  have  been  the  ruling  of  the 
OQurt  upon  this  point,  provided  the  respondents  had  shown 
themselves  to  be  apothecaries.  It  is  enough  for  this  purpose 
to  say  that  the  case  does  not  show  the  respondents  to  have 
been  apothecaries,  in  the  sense  in  which  the  term  is  used  in 
the  statute.  The  mere  keeping,  and  retailing,  some  of  the 
articles  which  an  apothecary  may  sometimes  have  occasion 
to  use,  does  not,  necessarily,  constitute  an  apothecary  within 
the  meaning  of  the  statute.  It  is,  then,  obviously  used  in  a 
prqfesaioMl  sense,  combining,  with  the  other  parts  of  his 
business  and  occupation,  that  of  skill  ttad  judgment  in  the 
preparation  of  his  medicines.  It  is  apparent,  from  the  whole 
case,  that  the  respondents  were  apothecaries  in  no  sense, 
only  that  they,  as  is  usual  for  most  merchants,  kept  some  of 
the  articles  which  helped  make  up  the  list  of  medicinal  com- 
modities. But  the  exception  in  the  statute  is  confined  to  the 
"preparation  of  medicines,  to  be  administered  to  sick  or 
diseased  persons  only." 

There  is  a  point  made  here  by  the  counsel  for  the  respon-. 
dents,  which  is  not  presented  by  the  hill  of  exceptions,  in 
relation  to  a  supposed  variance  between  the  proof  and  the 
indictment.  How  far  there  was  a  variance,  or  whether,  in 
fact,  there  was  any,  does  not  appear.  No  exception  was 
taken  on  that  ground ;  nor  was  the  attention  of  the  court 
called  to  that  subject.  And  we,  now,  sitting  as  a  court  of 
errors,  can  only  look  into  so  much  of  the  case  as  is  presented 
to  us  by  the  record.  The  only  charge  of  the  court  which 
has  been  shown  to  us,  was  in  relation  to  those  particular  re- 
quests of  the  respondents.  The  record  purports  'to  recite  so 
much  of  the  testimony  as  related  to  those  points ;  and  we 
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ure  bound  to  proBume  that^  if  there  h&d  been  any  defect  in  Wiitdsab, 
tbe  proof,  the  attention  of  the  court  would  have  been  called       1843!^ 


to  it.     But  as  the  case  does  not  pretend  to  detail  oU  the  ^^TAJVRocm 
timony,  we  could  not,  witfi  propriety,  make  the  desired       .«• 
examination,  to  see  whether  the  proof  met,  and  sustained,     KaUmu 
the  allegations  in  the  indictment. 

Judgment  that  the  exceptions  be  overruled,  and  that  judg-^ 
raent  be  rendered  upon  the  verdict  for  the  penalty  of  the 
statute. 


Joshua  Rogers  and  Jesse  Rogers  v.  Horatio  N.  MtLLea 
and  Orrin  Kathan. 

R.  and  R.  made  a  contract  with  M.  and  K.  to  deliver  tbem  paloi-Ieaf  to  be 
manufactured  into  hats  of  a  particular  description,  which  thejr  were  to 
receive  at  a  certain  aum  per  dozen.  HM,  that  it  was  proper  fbf  R.  and 
R.  to  charge  on  book,  the  palm-leaf  when  delivered,  together  with  eoah 
advanced  ',  and  that,  on  the  neglect  or  refusal  of  M.  A;  K.  to  perform  the 
contract,  a  recovery  might  be  had  against  them,  for  the  palm-leaf  and 
cash,  in  an  action  on  book.  Held^  also,  that  R.  &  R.  were  not  obligecl 
to  receive  a  less  number  of  bats  than  were  stipulated  in  the  contract,  nor 
to  select  out  of  a  large  number,  sufficient,  at  the  stipulated  p^ice,  to  pay 
for  the  cash  and  palm-leaf  delivered.  1 

This  was  an  action  of  book  account,  in  which  there  was  a 
judgment  to  account,  and  reference  to  an  auditor. 

The  auditor  reported  that,  having  notified  the  parties  who 
appeared  before  him, — 

He  "  proceeded  to  the  examination  of  the  accounts  of  the 

*  plaintiffs.     From  an  examination  of  the  parties  under  oath 
*and  other  witnesses,  it  appeared,  that,  on  or  about  the  ^d- 

*  day  of  July,   1840,  the  plaintiffs  entered  into  a  contract 

*  with  the  defendants  to  deliver  them  such  quantities  of  palm- 

*  leaf  as  the  defendants  should  find  it  convenient  for  them  to 

*  procure  to  be  manufactured  into  hats,  and  the  plaintiffs 
'  were  to  receive  of  defendants  the  hats  that  should  be  by 

<  them  thus  manufactured,  at  eight  shitlings  per  dozen.    The 
^  hats  were  to  be  from  four  and  a  half  to  five  inches  in  height 

<  of  crown,  and  the  top  of  the  crown  6}  inches  in  diameter ; 

<  the  rims  4  inches  wide.     It  appeared  that  the  palm-leaf 

*  chairged  in  the  plaintiffs'  account,  had  been  delivered,  and 
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Chat  the  money  chaiged  had  been  paid,  and  that  the  bata 
credited  in  the  plaintiffs'  annexed  bill,  had  been  received  of 
the  defendants  by  the  plaintiffs,  at  the  times  they  purport  to 
have  been  delivered.  And  no  other  claim  was  set  up  by 
the  defendants  of  any  payments,  until  about  the  25th  of 
January  1842,  when  one  of  the  plaintifis,  to  wit,  Jesse 
Rogers,  called  on  the  defendants,  at  their  store  in  Dummers- 
ton,  for  the  hats  they  should  then  have  manufactured, — 
whereupon  the  defendants  commenced  passing  over  such 
hats  as  they  then  had  on  hand,  to  the  said  Jesse  Rogers  for 
his  inspection,  and  the  said  Rogers,  after  a  slight  examina- 
tion, refused  to  receive  said  hats  upon  the  contract  afore- 
said, alleging  that  they  were  not  manufactured  according  to 
the  terms  of  the  contract,  and  then  called  on  the  defend- 
ants for  a  settlement  of  his  said  account  against  them,  for 
said  palm-leaf  and  money,  which  the  defendants  refused  to 
pay  or  settle,  and  also  first  refused,  but  afterwards  consented, 
that  said  Rogers  might  select  from  the  lot  of  hats  on  hand, 
amounting  to  from  three  to  four  hundred  dozen,  enough  to 
pay  the  balance  due  on  his  bill  aforesaid  ;  but  said  Rogers  » 
refused  to  receive  them, 

*'  There  was  some  discrepancy  in  the  proof  in  relation  to 
the  quality  of  said  hats  ;  but  the  auditor  comes  to  the  con- 
clusion that  the  whole  amount  of  hats  the  defendants  had 
on  hand,  were  not  such  as  to  answer  the  contract  aforesaid, 
but  that  a  selection  could  have  been  made  of  hats  which 
would  have  been  according  to  the  terms  of  the  contract, 
enough  to  pay  the  plaintiffs  the  balance  of  their  account, 
**  Now,  if,  from  the  foregoing  facts,  the  plaintiffs  ought  to 
recover  of  the  defendants,  the  auditor  awards  for  the  plain- 
tiffs the  balance  of  their  account  and  interest  from  January 
25,  1842,  amounting  to  $129.88  ;  but,  if  the  above  facU 
do  not,  by  law^  entitle  the  plaintiffs  to  recover,  the  said 
auditor  awards  to  the  defendants  the  costs  of  this  audit." 
Upon  the  coming  in  of  thia  report,  the  court  accepted  the 
sainei  and  rendered  judgment  for  the  plaintiffs  to  recover  the 
balance  found  by  the  auditor  ;  to  which  the  defendants  exr 
cepted. 


fV.  C.  Bradley,  for  defendants. 

The  defendants  contend  that  sufficient  to  warrant  a  judg- 
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ment  for  the  plaindfi  doeii  oot  appear  from  the  report  of  the    ^^^^^ 
auditor.  1^3.  ' 


If  the  leaf  and  money  were  advanced  on  a  oontraetyj^^jK^^^^ 
whereby  the  plaintiffs  were  to  furnish  the  leaf,  and  the  de->    _•. 
fondants  to  work  it  into  hats  of  a  certain  description)  at  a     Katkan. 
certain  price,  which  the  plaintiffs  were  to  feceive,  until  the 
amount  of  leaf  and  money  was  reimbursed^  the  auditors 
report  ought  so  to  have  stated  intelligibly,  for  it  is  evident 
from  the  report,  that  there  was  some  eonnection  between  the 
delivery  of  the  leaf  and  money  and  the  delivery  of  the  hats 
which  were  called  for.     If  there  is  any  material  obscurity  od 
this  point  the  report  is  defective* 

If,  in  point  of  fact,  it  was  as  above  supposed,  it  was  not 
only  a  special  contract^  but  one  which  sounded  in  damages 
for  nonperformance^  and  which  ought  not  to  be  settled  in 
book  accounts 

If  it  be  said  that  the  contract  was  lit  an  end,  it  does  Hot  s6 
appear,  for  there  was  no  specific  demand  and  refusal,  Which 
amounted  to  its  termination,  unless  the  refusal  of  the  plain« 
tiffs  not  merely  to  select,  but  to  receive  a  eufficitnt  qtontity 
'  of  hats,  discharged  the  defendants  from  a  formal  tender,  in 
which  case  judgment  ought  to  have  been  for  th^  defendantSi 

Keye$  If  Bradhy^  fcr  plaintiffs,  contended  that  the  pakn* 
leaf  passed  into  the  handti  of  the  defendants,  upon  a  sale^ 
and  not  a  bailment,  as,  in  the  latter  case,  the  eight  shillings 
would  have  been  stipulated  to  have  been  p«d,  not,  as  the 
auditor  found  the  contract  to  have  been>  for  <<  the  haiSy**  but 
for  the  making  <^  them ; -^ 

That  the  defendants  could  not  set  tip  in  defence  to  this 
action,  a  contract  which  they  had  broken,  in  that  bat  one 
third  of  the  hats,  manufactured  from  the  palm-leaf,  were  of 
the  description  contmcted  to  be  made  from  it ;  — 

That  the  contract  did  not  compel  the  plaintiffs  to  reoeive 
the  one  third ;  but  if  it  did,  that  they  had  not  been  tendered^ 
as  the  consent  of  the  defendants  that  the  plaintifls  <<  might 
select  from  three  or  four  hundred  dooen,  enough  to  pay  the 
balance/'  was  no  tender  —  it  not  beinj^  in  the  power  of 
defendants  to  compel  the  plaintiffs  to  select  from  so  great  a 
number.     Chip,  on  Con.  108-9. 

The  plaintiffs  further  maintained  that  they  were  at  liberty 
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WupBAH,  to  seek  a  remedy,  eilher  in  damages  for  a  breach  of  the  con<» 

]843|^'    tract,  or  by  an  action  of  assumpsit  or  book  account,  for  the 

J"^j^J"^~~cash  and  palm^leaf  delivered  ;  and  cited  JVUHns  ?.  Sievena, 

V^^a  Vt  214 ;   tiewtan  r.  Uiggins,  2  Vt,  366 ;   Fry  if.  Sly- 

kSL^   ;fcW,3Yt.246;    Way  i.  fF«*</SeW,  7  Yt.  223 ;    HaU  ^ 

Chan  ▼.  Peak  if  Co.y  10  Vt.  274 ;    SloMWii  ▼.  DavU,  1 

Aik.  73 ;  WkUfwy  v.  Conoin,  5  Vt.  451. 

The  opinibn  of  the  court  was  delivered  by 

WuiLiAMs,  Ch.  J.  —  It  appears  that  the  plaintifis  and 
defendants  entered  into  a  contract,  by  which  the  plaintiffs 
agreed  to  furnish  the  defendants  such  quantity  of  palm«leaf, 
as  they  could  conveniently  manufacture  into  hats,  and  the 
AintISs  were  to  receive  of  them  all  the  hats,  thus  manu&o- 
tarred,  at  eight  shillings  per  dozen. 

Whenever  the  palm-leaf  was  delivered,  it  was  proper  for 
the  pkintiffs  to  charge  the  same  to  the  defendants,  on  book, 
and,  also,  whatever  sums  in  money  they  might  advance,  on  the 
'  same  contract,  although  payment  was  not  to  be  made  therefor, 
until  the  hats  were  manufactured  and  ready  for  delivery. 
This  is  in  accordance  with  the  decision  in  the  case  of  Strong 
V.  McCkmnM,  10  Vt  231.  The  charges  were,  therefore, 
properly  made  on  book,  although  no  action  could  have  been 
OBMotained  to  recover  the  same,  until  the  defendants  had, 
by  some  act  of  theirs,  refused  to  fcdfill  the  contract  on  their 
part. 

It  appears  from  the  report,  that  the  defendants  did  not 
manuiiniture  the  palm-leaf  into  such  hats  as  the  contract 
required.  The  plaintiffs  were  under  no  obligation  to  receive 
a  less  quantity  than  was  stipulated  for,  in  the  contract ;  and 
were  nol  obliged  to  select  out  of  a  larger  number,  sufficient, 
at  the  stipulated  prices,  to  pay  for  the  cash  and  palm  leaf 
delivered.  On  this  neglect  of  the  defendants  to  fulfill  the 
oontmet,  the  plaintiffs  could  either  have  maintained  an  action 
of  assumpsit,  to  recover  damage  for  the  breach  of  the  same, 
or  they  could  have  maintained  an  action  of  assumpsit,  or  an 
aetion  on  book,  to  recover  the  value  of  the  palm-leaf  and  cash 
deliveied  to  the  defendants.  We  can  see  no  reasonable 
objections  against  the  recovery  by  the  plaintiffs  for  the  bal- 
ance reported  by  the  auditor. 

The  judgment  of  the  county  court  is,  therefore,  affirmed. 
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EflTHBR  Sfears  V.  Datid  H.  FoittSflr. 


Where  the  overseers  of  a  town  bad  assamed  the  control  of  a  proseetitioii       •pean 
for  bastardy,  it  was  held  they  were  eompetettt  witmawes    the  ol^tiMl  9. 

arisiag  from  their  corporate  intereat  being  removed  by  atatato.  Ferrtit 

Evidence  of  common  prostitution  is  not  admissible  to  impeach  a  witnest. 

A  complaiot  for  bastardy  need  not  have  a  minute,  by  the  magistrate,  of 
"  the  true  day,  month  and  year'*  it  was  exhibited  to  him. 

This  was  a  complaint  for  bastardy,  carried  on  agpiinst  the 
defeodant  by  tbe  overseers  of  the  poor  of  the  towo  of  Guii* 
ford,  uoder  the  statute — the  said  overseers  having  undertakm 
to  control  and  manage  said  suit,  and  signed  a  eertifipfrtu 
agreeably  to  the  13th  section  of  the  statute,  to  indemnify  tbe 
complainant  from  the  cost  of  said  sniti  and  tbe  support  9f 
the  bastard  child. 

On  tbe  trial,  one  of  the  overseers  was  offered  as  a  witness 
for  the  prosecution,  was  objected  to  by  the  respondentt  4ii4 
was  admitted  by  tbe  court.  The  respondent,  offiired  to  pvpff 
that  tlie  said  Esther,  tbe  mother  of  the  child,  (imptoved  w  A 
witness  for  tbe  complaint,)  was  an  inmate  of  4t  hooaeof  iU«- 
fame,  and  was  herself  notorious  as  a  prostitute,  at  tbe  time 
of  the  begetting  of  the  child  and  ever  since ;  wbich  endencf 
was  rejected  by  the  oourt* 

Tbe  defendant,  alsoi  moved  tbe  court  to  cNuimiss  ihe.MMl 
action,  and  that  tbe  same  be  no  further  pr^secoted.^— the 
magistrate,  to  whom  the  same  was  exhibited,  not  hMNig 
made,  at  tbe  time  of  the  exhibiting  of  tbe  saoie^  a  muyHis 
thereon,  in  writing,  under  his  official  sigoa^wie,  of  ths  tnis 
day,  month  and  year  when  the  sanM  was  exhibited,*— and 
when  he  signed  the  process  which  was  issttid  on  mid  oan^ 
plaint,  not  havrag  entered  on  said  process  a  itme  miniiisjaf 
tbe  day,  month  and  year  when  (be  same  was  stoned ;  wkMi 
motion  WU3  overruled  by  tbe  cpurL 

To  all  which  decisions,  af|^  the  order  of  fiiietion 
made,  the  defendant  excepted. 


for  defendant* 


In  regard  to  the  notorions  prostitution  of  tbe  witness,  we 
contend,  that  the  welfare  of  society,  as  well  as  the  safety  of 
aH  parties  in  court,  requires  a  revision,  and  reversal,  of  tbe 
previous  decisions  on  this  subject. 
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Moore  v.  PinMo^  4  Vt.  R.  SiSl,  was  an  inatancei  not  of 
pregent  proatltutlon,  but  of  former  reputation.    In  Com.  v. 
■^j~j      Moon,  3  Pick.  194  —  an  oflTer  to  prove  the  witness'  charao 
«.         ter  for  chastity  bad — the  court  refused  this  '*  still  greater  re- 
Fofifit.     jaxation  of  the  rule."     In  State  v.  Smith,  7  Vt.  R.  142,  the 
^ourt  adroit  that  this,  like  most  of  the  vices,  impairs  the 
moral  sen^e,  and  weakens  the  sense  of  obligatioQi  to  speak 
trqth  ;  but  compare  it  to  thieving  and  intemperance.    The 
notorious  thief  cannot  long  pervert  justice  by  his  testimony. 
He  may  be  Indicted,  and  the  public  protected.     But  mere 
prostitution,  if  it  be  not  <^  open  and  gross  lewdness  and  la- 
scivious behaviour,"  is  not  indictable.    Nor  is  it  indictable 
to  be  an  inmate  of  a  house  of  ill-fame.     Rev.  S.  444.     And 
even  the  keeper  of  a  brothel  would^  if  convicted,  be  a  com- 
petent witness. 

But  it  is  si^igested  that  notorious  prostitution  will  have  its 
due  effect  on  the  testimony  of  the  impeaching  witnesses. 
Thb  reasoning,  if  applied  to  thitoing,  might  be  true,  for 
every  theft  includes  a  lie.  But  in  relation  to  prostitution, 
the  witnesses  will  answer,  as  the  overseer  did,  at  the  county 
court,  that  he  ^'  never  heard  her  truth  and  veracity  called  in 
qoestion  ;"  and  here  the  inquiry  must  end. 

We  object  to  a  rule  of  evidence  that  offers  a  bonus  to 
prostitutes,  and  protects  them,  when  testifying,  from  the  in- 
vestigation to  which  others  are  subject.  The  notorious  and 
ptoftarional  prostitution  of  the  female,  for  money,  effectually 
prevents  any  discussion  of  the  truth  and  veracity  of  such  a 
person.  The  virtuous  part  of  sodety,  fit  to  be  impeaching 
witnesses,  shun  her ;  and  the  others  only  know  her  in  her 
all^ibsorlHng  professional  reputation.  Yet,  by  this  rule,  the 
reason  why  her  truth  and  veracity  are  not  called  in  question 
inust  be  kept  a  secret  from  the  jury.  With  regard  to  other 
persons,  a  prurient  imagination — a  spirit  of  romantic  exagge- 
lalvan,  a  humorous  levity,  may  all  be  suddenly  visited  upon 
fin  honest  man,  or  virtuous  woman,  and  fix  upon  them  differ- 
ent shades  of  discredit 

We  do  not  contend  that  all  the  different  shades  of  bad 
character  for  chastity,  are  to  be  shown  as  impeaching  evi- 
dence; but  simply  for  the  rule  that  prevails  in  Massachusetts, 
namely,  the  right  to  prove  notorioiis  professional  prostitution. 
Com.  V.  Murphy,  14  Mass.  387. 
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A.  KeyeSy  for  plaintiff,  contended,  that  the  overseer  was 
properly  admitted  as  a  witness,  as  the  filing  of  the  certificate 
by  him  was  an  official  act,  in  behalf  of  the  town,  not  render- ' 
ing  him  personally  liable,  but  leaving  him  upon  the  footing 
of  other  inhabitants  of  the  town,  made  competent  witnesses 
by  statute* 

He  also  contended  that  the  proffered  evidence  of  notorious 
prostitution  was  properly  rejected,  as  impeaching  testimony, 
and  cited  1  Stark.  Ev.  146  ;  Jackson  v.  Lewis,  13  Johns. 
R.  504 ;  State  v.  Moorey  13  Pick.  194 ;  Moore  v.  Pinso, 
4  Vt.  R.  281 ;  State  v.  Smithy  7  Vt.  R.  142. 


W I  MOB  AH, 

JrMnMNWy 

184a. 

BpMTt 

Fomtt. 


The  opinion  of  the  court  was  delivered  by 

Bennett,  J^  —  We  think  no  objection  can  be  raised  as  to 
the  competency^. of  the  overseers  of  the  poor  of  Guilford  as 
witnesses,  which  would  not  apply  to  other  inhabitants  of  the 
town.  If  they  have  an  interest,  it  is  but  a  corporate  one ; 
and  such  an  objectioit  is  removed  by  statute. 

The  evidence  of  common  prostitution  is  not  admissible  to 
impeach  the  character  of  Esther  Spears,  as  a  witness.  After 
two  direct  decisions  upon  this  very  point  in  our  own  courts, 
feaoded,  as  I  think  they  are,  upon  authority,  the  question 
cannot  be  considered,  with  us,  as  an  open  one,  whatever  the 
decisions  may  have  been  in  some  of  our  sister  states.  See 
Greenl.  Ev.  512,  513,  and  n.  3. 

This  prosecution,  it  is  well  settled,  is  but  a  civil  action, 
the  object  of  which  is  to  obtain  an  order  of  filiation.  It  is 
not  a  case  in  which  the  statute  has  required  a  minute  of  the 
true  day,  month  and  year  when  the  complaint  was  exhibited. 

The  resuk  is,  there  is  no  error  in  the  proceedings  of  the 
county  court. 
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WufDBAM, 

184^^      Otis  Babdwxll  and  GE<mcB  HuRTiiroTOif  t;.  Town  of 
Bardw»tt&  Jamaica. 

Hantiligton 

9,  An  abutment  to  a  bridge,  as  matter  of  description,  is  part  of  tlie  bridge ; 

Jamaica.  and  when  a  declaration  alleged  an  injury  to  have  been  occasioned  by  the 

insufficiency  of  a  bridge,  and  the  proof  was,  that  the  defect  and  insoffi- 

citfBcy  was  in  the  abutment — HM  that  this  was  not  such  a  yariaaee  as 

to  be  ground  for  reversing  the  judgment. 

When  damages  are  claimed  of  a  town,  for  injuries  sustained  by  reason  of 
the  insufficiency  and  want  of  repair  of  a  road  or  bridge,  the  right  to  re- 
cover will  not  depend  upon  the  town's  having  notice  of  such  defect. 

When  the  frimary  cause  of  the  damage  was  occasioned  by  Uie  .fault  of  the 
town,  the  person  injured  will  be  entitled  to  the  whole  amount  of  the 
damage,  unless  it  has  been  increased  by  his  own  subsequent  negligence 
or  misconduct. 

This  wag  an  action  of  treapass  on  the  case,  in  which  the 
plaintifla  declared,  that  a  certain  bridge,  on  a  puUic  highway 
in  the  town  of  Jamaica,  was,  on  a  certain  day,  ^^  insufficient 
'  and  out  of  repair,  in  this,  that  the  flooring  or  covering  of 
'  said  bridge  was  decayed  and  rttiaoos,  and  that  the  poles, 
'  logp,  slabs,  or  planks,  forming  the  same,  were  rotten  and 
'  decayed,  and  in  that  said  bridge  was  not  suitably  aod  prop- 
^  eriy  supported  by  string  pieces,  but  that  the  same  bad  be- 

*  come  rotten  and  decayed,  and  in  that  the  abutments  of  said 

<  bridge  were  loose,  weak,  not  properly  supported,  worn,  in*- 

<  jured,  decayed  and  in  a  ruinous  condition  ;"  and  that,  io 
passing,  oo  said  day,  with  their  stage-coach  aod  horses,  '<  on 
'  and  across  said  bridge,  on  said  highway,  by  reaaoo  of  the 

*  insufficiency  and  want  of  repair  of  said  bridge,  the  said 
'  bridge  gave  way,  fell  down,  and  broke  through,  under  the 

*  feet  of  one  of  the  horses  aforesaid,^a  chesnut  mare,  of  the 

*  Value  of  one  hundred  dollars,  by  which,  &c."  Here  follow-- 
ed  a  dscription  of  the  injury,  and  an  allegation  that  the 
mare  died  thereof. 

Plea,  not  guilty,  and  trial  by  jury. 

On  the  trial  in  the  county  court,  the  plaintiffs  gave  evi- 
dence, tending  to  show  that,  at  a  certain  spot,  mentioned 
in  the  declaration,  there  was  a  bridge  over  a  sluice-way, 
made  by  laying  down  two  logs  with  pieces  of  timber  across 
said  logs,  and  planks  over  them,  for  a  covering,  and  the 
whole  covered  with  dirt  so  as  to  give  the  appearance  of  a 
solid  road  ;  that  while  properly  drawing  the  stage  over  this 
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pfatee,  a  mare  of  the  pUintiflTs,  in  the  team,  broke  a  bole   WmDHiw, 
through  the  plank  of  said  bridge,  and  occatioiied  the  injury      ^^ 
eompkined  of,  "T^^    !"* 

The  defendant  introduced  testimony  tending  to  show,  th«t  HantinfftM 
the  hole  above  mentioned  was  not  within,  but  was  without,     ^f^, 
the  limits  of  said  bridge,  including  said  logs,  and  was  in  the 
solid  road,  by  the  side  of  the  bridge,  and  adjoining  the  logs 
kid  for  the  abutments  of  the  bridge,  by  the  side  thereof. 

The  plaintiffs,  also,  gave  evidence  tending  to  show,  that 
the  mare,  when  she  came  to  Townshend  that  evening,  which 
was  on  Friday  evening,  the  first  of  October,  1841,  was  ail- 
ing, and  so  continued  until  Monday  following,  when  she  ap- 
peared better ;  that  the  plaintiffs  then  drove  her  in  the  stage 
from  said  Townshend  to  Brattleboro>  a  distance  of  seventeen 
miles,  in  three  hours,  in  a  rainy  day,  and  returned  with  her 
in  the  stage  to  Townshend,  the  day  following ;  that  she 
showed  symptoms  of  illness  on  the  day  to  and  from  firattle- 
boro,  and  on  the  Monday  following ;  that  they  doctored 
the  mare  in  the  most  prudent  and  best  way  —  that 
she  did  not  eat,  and  that  it  was  thought  prudent  to  eierdse^ 
her  to  restore  her  appetite. 

The  defendant  requested  the  court  to  chaige  the  jury  that, 
if  the  place  where  the  accident  happened,  was  without  the 
limits  of  the  bridge,  although  in  the  road  by  the  side  of  it, 
the  plaintiffs  were  not  entitled  to  recover ;  gr  if  the  place 
where  the  hole  was  broken  through,  was  in  the  solid  part  of 
the  highway^  which  had  been  well  made,  where  it  could  noi 
have  been  known  to  any,  or  anticipated  as  likely  to  have 
happened,  although  it  was  by  the  side  of  the  bridge,  that 
the  town  was  entitled  to  a  reasonable  time  to  repair  the 
same,  before  they  could  be  made  liable  ;  and,  furthermore, 
that  the  plaintiffs,  knowing  their  said  beast  to  be  ill,  were 
bound  to  use  proper  care  in  the  treatment  of  her,  and  that, 
if  her  death  was  occasioned  by  her  being  driven  to  Brattle- 
boro  in  the  manner  she  was,  that  the  plaintiffs  eould  not  re- 
cover for  the  loss. 

But  the  court  did  not  so  chai^  the  jury,  but  did,  on  the 
contrary^  charge  them,  that  the  i^intiffs  must  prove,  in  order 
to  recover,  that  the  injury  happened  to  the  mare  in  conse- 
quence of  the  insufficiency  of  the  bridge,  or  the  abutments  of 
the  bridge ;  but  if  the  jury  believed  that  the  hole  in  the  road 
was  in  the  abutment,  or  on  the  outside  of,  and  adjoining. 


«. 
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WmDBAii,  tbe  logs  on  v#hich  the  planks  were  laid,  and  was  occasioned 
'^MnST^'  by  the  rottenness  or  decay  of  the  timbers  or  plank,  it  would 
"T^T  zrr  be  an  insufficiency,  or  want  of  repair,  within  the  terms  of  the 
Huntinftoa  declaration  of  the  plaintiffs  ;  -^ 

That  the  town  was  made  liable,  by  the  statute,  for  the 
insufficiency  or  want  of  repair  of  their  roads  and  bridges, 
and  that,  if  the  said  insufficency  happened  In  consequence  of 
the  decay  of  the  timbenf  or  plank,  and  the  plaintiffs  had 
sustained  an  injury  [thereby,  the  town  was  liable,  notwith- 
standing they  had  no  notice  of  the  same,  or  had  not  had 
time  to  repair  the  bridge  after  the  insufficiency  was  discover* 
ed;- . 

That  the  plaintiffs,  if  they  were  entitled  to  recover  on  the 
evidence  exhibited,  should  recover  all  the  damages  which 
they  had  sustained,  as  a  direct  and  necessary  consequence  of 
tbe  injury  complained  of,  and  no  more ;  that  they  were 
bound,  after  they  discovered  the  mare  was  ill,  to  use  proper 
care  in  the  treatment  of  her ;  and  if  the  jury  believed  that 
tiley  doctored  her  in  the  way  considered  prudent  and  best  by 
those  who  saw  her  and  were  acquainted  with  the  manner  of 
doctoring  and  healing  horses  injured,  and  put  her  into  the 
team  and  drove  her  to  Brattleboro  for  the  purpose  of  exer- 
cise, believing,  at  the  time,  that  exercise  was  necessary  for 
her  recovery,  and  to  restore  her  appetite,  and  did  not  drire 
her  immoderately  or  imprudently,  the  plaintiffs  might 
recover  for  the  value  of  the  mare,  although  it  might  after* 
wards  appear  that  such  driving  was  injurious,  and  occasion- 
ed her  death  -^  if  the  primary  cause  of  her  sickness  and 
death  was  the  injury  she  received  on  the  road. 

To  these  parts  of  the  charge,  the  defendant,  after  a  ver« 
diet  for  the  plaintiffs,  excepted* 

ff.  C.  Bfadley,  for  defendant. 

1.  It  might  be  unnecessary  for  the  plaintiffs  to  describe 
Uie  precise  local  situation  out  of  repair,  and  where  tbe 
injury  happened  by  reason  thereof;  but  if  they  choose  to  do 
so,  they  must  prove  it  as  laid,  and  a  variance  is  fataL  2 
East,  aoO;  4  Starkie  Ev.  1574 ;  2  Cowen's  Phill.  586,  506. 
Here  it  was  necessary  for  the  plaintiffs  to  allege  some  place 
oat  of  repair,  and  also  where  the  injury  happened,  that  the 
charge  might  be  definite,  and  the  defendant  prepared  for  de- 
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fence.     Now,  the  bridge  is  the  place  and  the  only  place  alle-  Wirokah, 
ged  to  have  been  out  of  repair,  and  that  the  injury  happened       1843.^' 
while  the  plaintiffs  were  passing  the  bridge  and  by  reason  of  B^a^ell  A 
the  insufficiency  of  the  bridge.     It  is  contended  that  a  failure  HanUngtoa 
in  proving  either  of  these  fiicts  entitles  the  defendant  to  a  ver-     jaiiMti«s^ 
diet ;  and  that  proof  of  an  injury  happening  elsewhere,  no 
matter  at  how  small  a  distance,  ra  a  variance,  and  will  not 
support  the  declaration  upon  which  a  general  verdict  has 
been  given. 

2.  If  there  was  no  appearance  of  defect>  or  from  which  it 
might  have  been  inferred,  as  the  plaintiffs  have  alleged  a 
scienter,  they  ought  to  have  been  bolden  to  prove  it. 

8.  The  charge  was  incorrect,  in  first  directing  ttie  jury 
that  the  rule  of  damages  was  what  the  plaintiffs  had  sus^ 
tained  "as a  direct  and  necessary  consequence  of  the  injury 
complained  of,  and  no  more,"  and  then  charging  them,  that, 
if  the  death  of  the  mare  was  occasioned  by  the  injurious 
driving  her,  when  she  was  already  sick  from  the  previoui 
cause,  on  another,  and  a  rainy  day,  in  the  plaintiffs'  stage  to 
Brattleboro,  the  plaintiffs  might  recover  her  value,  if  they 
did  not  drive  her  immoderately  and  imprudently,  and  be*> 
lieved  that  exercise  was  necessary  for  her  recovery,  and  to 
restore  her  appetite — if  the  primary  cause  of  her  sickness 
and  death  was  the  injury  on  the  roadv  This  is  believed, 
besides,  to  be  altogether  too  indefinite  and  perplexing  to  the 

D.  KMogg,  for  plaintid^. 

The  first  alleged  error  in  the  declaration,  and  in  the  chargu 
of  the  county  court  is  that  the  abutments  were  considered  a 
port  of  the  bridge,  for  the  purposes  of  this  action.  In  this 
there  was  no  error.  The  terms  <^  highway"  and  "  bridge'^ 
include  M  that  constitutes  a  public  tlioroughfiire,  and  ex- 
clude each  other.  These  are  the  only  terms  used  in  the 
Rev.  Stat,  (except  the  word  causeway  is  used,  ch.lil,  ^38,) 
and  they  invariably  exclude  each  other.  Oemond  v.  ffiddU 
eam&e,S  Barn,  db  Aid.  49 ;  I  Bhick.  Com.  857.  And  such 
is  the  ordinary  construction.  See  Webster's  Dictionary**--^ 
bridge,  pier,  trestle,  abutment ;  Rev.  Stat.  ch.  90,  ^  20-40  \ 
ch.  SI ,  ^  26.  Is  not  the  abutment  wftbin  the  reamm  of  the 
statute  referred  to  ?     BroolMne  v.  iVeetmiiuter,  4  Vt.  224. 

Vol.  XV*  s.  r.  vol.  i.  56 
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WmoBAii,       In  England,  the   pariah  is  bound,  of  ^'common  right," 
I843/*    (1  Black.  Com.  357)  to  construct  and  repair  the  "  highway," 
Bftrdwell  &'  ^^^^^  ^^^  county  or  other  municipality  or  person  may  be 
Hantington  bound  to  repair  a  ''  bridge"  connected  with  the  ^'  highway." 
The  statute,  22  H^n.  VIII,  ch.  5,  ascertaining  and  fixing  the 
limits  of  ''  bridges"  at  ^00  feet  from  each   end  of  the  sus- 
pended structure,  was  only  declaratory  of  the  common  law. 
4  Petersd.  Ab.  497 ;  Rex  v.  W.  JR.  York,  7  East.  588 ;  22 
Eng.  C.  L.  R.  189;  Noyea  v.  Morristown,  1  Vt.  353;  35 
Eng.  C.  L.  R.  329. 

The  opinion  of  the  court  was  delivered  by 

Hebard  J.— -The  defendant  requested  the  court  to  chaise 
the  jury  '^  that  if  the  place  where  the  accident  happened  was 
without  the  limits  of  the  bridge,  although  in  the  road  by  the 
side  of  it,  the  plaintiffs  were  not  entitled  to  recover."  It 
is  usual  for  the  court  to  instruct  the  jury  upon  every  point 
requested,  when  there  is  evidence  tending  to  establish  the 
position  contended  for.  But  this  case  discloses  no  testimony 
tending  to  establish  any  such  fact.  The  case  finds  that  the 
testimony  tended  to  prove  that  the  plaintiffs'  mare  broke 
through  the  bridge,  and  no  other  testimony  upon  that  point 
is  alluded  to  in  the  case.  This  proof,  then,  corresponds  with 
the  declaration  substantially. 

But,  upon  another  point,  the  court  gave  instructions  to  the 
jury,  of  which  the  defendant  complains.  The  court  charged 
the  jury  that,  in  order  to  recover,  the  plaintifls  must  prove 
that  the  injury  happened  to  the  mare  in  consequence  of  the 
insufiiciency  of  the  bridge,  or  the  abutments  of  the  bridge. 

We  think  that  charge  correct.  The  abutment,  in  the 
sense  in  which  the  term  is,  ordinarily,  used,  is  a  part  of  the 
bridge.  The  abutment  has  such  an  immediate  connexion 
with  the  other  parts  of  the  bridge,  that,  in  speaking  of  a 
bridge,  in  connexion  with  the  use  for  which  bridges  are 
erected,  we  can  no  more  exclude  the  abutment  from  our 
minds  than  the  flooring,  or  the  frame-work,  of  the  bridge. 

The  defendant  further  excepts  to  the  charge  of  the  court 
in  relation  to  notice  of  the  insufliciency  of  the  bridge,  to 
which  the  town  was  entitled.  The  statute  makes  towns 
liable  for  all  damage  that  happens  by  reason  of  the  insuffi- 
cieney  of  any  road ;  and  no  exception  or  provision  is  con* 
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tained,  in  the  statute,  requiring  notice  to  be  brought  home  to 
the  town.  If  notice  is  required,  of  the  insuflSciency  of  a 
road,  before  the  town  is  liable,  there  must  be  some  provision ' 
in  the  statute  defining  what  shall  be  deemed  notice,  and  to 
whom,  and  in  what  manner,  notice  shall  be  given,  to  be 
legal.  Without  such  provision  it  would  be  difficult  to  give 
any  notice  that  the  law  would  regard. 

The  defendant  also  complains  of  the  charge  in  reference  to 
the  damages.  The  jury  must  have  found  that  the  injury  was 
sustained  byCthe  fault  of  the  town,  without  any  fault  on  tbo 
part  of  the  plaintiffs,  or  they  would  not  be  entitled  to  recover 
any  damage  ;  and  the  charge  of  the  court  puts  it  upon  this 
ground.  The  primary  cause  of  the  death  of  the  plaintifis* 
mare  being  the  fault  of  the  town,  the  plaintifls  are  entitled  to 
recover  the  whole  amount  of  the  damage,  unless  it  has  been 
increased  by  their  subsequent  negligence  or  misconduct ;  -— 
and  this  was  left  for  the  jury  to  find. 

Judgment  affirmed. 


443 

WlllDBAV, 

J843. 
Stoddard 

9. 

Chapin. 


Abiel  Stoddard  v.  Ziba  Chapik. 

It  is  the  dutj  of  an  aaditor  to  report  facts,  and  all  inferences  of  fkct ;  and 
the  0001*1,  in  deciding  on  his  report,  are  to  determine  only  qiteeiiena  of 
law. 

An  aaditor  may  not  report  the  evidence  merely,  and  leave  it  for  the  court 
to  investigate  the  same,  and  come  to  conclusions  as  to  what  is  proved. 

A  charge  of  money  overpaid  on  a  note,  by  mistake,  cannot,  without  giving 
previous  notice  of  the  orerpayment,  be  recovered  in  an  action  on  book, 
when  the  mistake  was  not  the  defendant's,  and  ha  did  not,  in  any  way, 
induce  it. 

This  was  an  action  of  book  account,  appealed  from  a  jus- 
tice of  the  peace,  in  which  there  was  a  judgment  to  account, 
in  the  county  court,  and  a  reference  to  an  auditor. 

The  auditor  reported  that  the  parties  haring  appeared 
before  him,  — 

'*  The  plaintiff  exhibited  his  account  against  the  defen- 
dant, of  which  the  following  is  a  copy  : 
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1843. 
Stoddlurd 

V. 

CbftpiA. 
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1837.     Ziba  Cbtpin  to  Abiel  Stoddard,  Dr. 

To  1  days'  work,  by  Rafus  Cobb,  84 

May  or  June,  cash  delivered  wife,  5.00 

Oct.,  1838,  overpaid  on  note,  50 

Cr.     By  cash  to  balance  days'  work, 


$6.34 

84 


$5.50 
^<  On  the  hearing  of  the  case,  the  auditor  reports,  that  the 
following  facts  appeared  in  evidence: — That  the  wives  of 
the  parties  are  sisters ;  that,  at  the  time  of  the  intermarriage 
of  the  defendant  with  bis  wife,  in  1835,  she  held  two  notes 
against  the  plaintiff,  amounting  to  about  $50.00 ;  that,  in 
January,  1837,  the  plaintiff,  in  a  settlement  with  the  defen- 
dant of  said  notes,  took  up  said  notes  and  gave  a  note  for  the 
balanoe  of  said  notes,  made  payable  to  the  defendant,  for  the 
sum  of  $19.00,  and  that  the  defendant,  at  the  same  time, 
delivered  said  $19.00  note  to  his  wife;  that,  during  the 
summer  season  of  1837,  the  defendant  was  out  of  health  — 
that  his  wife  went  to  mill,  went  to  procure  help  in  haying 
and  reaping,  to  purchase  rye  twice,  to  see  about  getting  help 
to  clear  off  a  piece  of  land  and  to  chop ;  that,  in  May  or 
June,  1837,  the  defendant's  wife  called  on  the  plaintiff  for 
$5.00,  which  sum  the  plaintiff  delivered  to  her,  and  that 
nothing  was  said,  at  the  time  of  the  delivery  of  said  $5.00, 
in  what  way  the  same  was  to  be  accounted  for ;  that,  soon 
after  the  defendant's  wife  received  said  $^.00  of  plaintiff, 
defendant's  wife  told  defendant  that  there  was  a  report  that 
Bellows  Falls  Bank  had  failed,  and  that  she  had  examined 
her  money  to  see  if  a  $5.00  bill,  which  she  said  she  had  re- 
ceived of  plaintiff,  was  not  on  said  Bank,  and  found  that  it 
was  not ;  that  he  then  requested  her  to  examine  bis  pocket 
book  to  see  if  he  had  any  bills  on  said  Bank  ;  but  it  did  not 
appear  that  defendant  ever  had  actual  possession  of  said 
$5.00,  or  that  he,  in  any  way,  had  the  use  of  it;  that,  in 
October  or  November,  1837,  the  defendant's  wife  requested 
the  plaintiff  to  get  her  a  shawl,  and  that  plaintiff  procured 
one  for  her  which  cost  about  $  10.00 ;  that,  in  October,  1888, 
the  plainsiff  went  to  defendant  to  take  up  said  $19.00  note, 
at  which  time  the  sum  for  the  shawl  had  been  endorsed  upon 
said  note ;  and  that  the  plaintiff  then  requested,  that  the 
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•aid  sum  of  $5.00  be  applied  upon  said  note  io  part  paj-   Whidham, 
ment  thereof,  but  the  defendant  declined  to  apply  said  sum       i84^^' 


r. 
ChapiB, 


on  said  note  ;  and  that  the  same  was  not  allowed  towards  stoddard 
the  paymeol  of  said  note,  or  in  any  way  accounted  for  by 
the  defendant  to  the  plaintiff;  that  the  plaintiff,  at  that  timcy 
took  up  said  $19.00  note,  and  charged  the  said  sum  of 
$5.00  to  {defendant ;  and  that,  upon  the  payment  of  said 
$19.00  note,  the  plaintiff,  through  mistake,  paid  the  defen- 
dant fifty  cents  more  than  there  was  then  due  on  the  same, 
and  did  n^jt  discover  the  mistake  previous  to  the  trial  of  this 
cause  before  the  justice,  at  which  time  be  made  cha^ 
thereof  to^the  defendant.  It  also  appeared  in  evidence  that 
defeodaat^i  wife,  after  their  marriage,  had,  from  time  to  time, 
received  money  of  plaintiff  upon  said  two  first  mentioned 
notes,  and  that  defendant's  wife  had  lei  defendant  have 
$25.00  of  the  money  she  bad  received  of  plaintiff  as  afore, 
said,  and  that  he  procured  a  stove  with  said  money. 

Defendant  offered  his  wife  as  witness  in  said  trial  before 
the  auditor  —  who  was,  by  the  auditor,  rejected. 

If,  upon  the  foregoing  statement  of  facts,  the  court  are  of 
opinion  that  the  item  of  fifty  cents  is  a  proper  book  charge, 
and  that  said  item  of  $5.00  is  not,  then,  in  that  case,  the 
auditor  finds  and  awards,  that  the  plaintiff  recover  of  the  de- 
fendant  the  sum  of  sixty  cents,  including  interest,  to  balance 
book  acrounts  between  them,  and  his  cost  at  this  and  a 
former  hearing  before  the  auditor,  taxed  and  allowed  at 
$30.35,  exclusive  of  auditor's  fee  of  last  bearing— $6.00, 
If,  iipoo  the  facts  aforesaid,  the  court  are  of  opinion  that  the 
cha^e  of  $5.00  is  a  proper  book  charge,  and  that  the  item 
of  fifty  cents  is  not,  the  auditor  finds  and  awards  that  there 
is  due  from  the  defendant  to  the  plaintiff,  to  balance  book 
accounts  between  them,  the  sum  of  $6.35,  and  his  costs  as 
aforesaid;  And  if  the  court,  upon  the  facts  as  aforesaid,  are 
of  opinion  that  both  items,  to  wit,  the  item  of  $5.00  and  the 
item  of  fifty  cents,  are  proper  items  of  book  charge,  then,  in 
that  case,  the  auditor  finds  and  awards  that  the  plaintiff  re* 
cover  of  the  defendant  the  sum  of  $6.85  (iodading  interest 
thereon)  and  his  costs,  taxed,  as  aforesaid,  at  $30.85,  and 
auditor's  fee  $6.00.  But  if  the  court,  from  the  aforesaid 
statement  of  facts,  are  of  opmioo  that  neither  of  said  items, 
to  wit,  ihe  item  of  $5.00  or  the  item  of  fifty  oents,  are  items 
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of  proper  book  chai^,  then,  in  that  case,  the  auditor  finds 
that  there  is  nothing  due  from  the  defendant  to  the  plaintiflf, 
on  book,  to  balance  book  accounts  between  them,  and  finds 
for  the  defendant  bis  costs,  taxed  at  $19.25,  indading  audi- 
tor's fee  of  $6.00." 

Upon  the  coming  in  of  the  report,  the  court  accepted  the 
same,  and  rendered  judgment  for  the  plaintifi*,  for  $6.85, 
and  bis  costs.    The  defendant  excepted. 


D.  Kdloggf  for  defendant,  insisted  that  the  piaintifi*  ^ms 
not  entitled  to  recover  the  item  of  $5 ;  and  cited  Bradley 
Y.  Goodyear,  1  Day's  Cases,  104  ;  CheUis  v.  Wood,  11  Vt 
R.  466 ;  Montague  v.  Benedid^  1  Carrington,  Sf56 ;  Earl 
v.PeaU,  1  Salk.  387;  — 

And  that  the  fifty  cents  in  the  plaintiff's  aecount,  under 
the  circumstances  stated  in  the  auditor's  report,  was  not  a 
proper  subject  of  book  charge. 

J.  McS/L  Shafter,  for  plaintiff. 

I.  The  plaintiff  may  maintain  an  action  for  the  fifty  cents 
overpaid  on  the  note.  No  notice  of  the  overpayment  was 
necessary,  for  the  defendant  had  the  same  means  of  knowing 
it  as  the  plaintiff ;  and  was  bound  to  see  to  it  that  he  did  not 
receive  more  than  was  due  to  him.  No  request  of  payment 
was  necessary,  for  it  was  a  debt  or  duty  precedent,  t  Saund. 
38  ;  Chit.  Plead.  322 ;  1  Sel.  N.  P.  1 11 ;  18  Johnsi'R.  486. 
Book  account  is  the  proper  action.     10  Vt.  R.  474. 

IL  The  defendant  is  properly  chargeable  with  the  $5 
paid  to  his  wife.  She  was  his  genera]  agent,  as  is  evident 
from  the  finding  by  the  auditor  that  she  purchased  grain, 
hired  help,  received  money  of  plaintiff,  with  the  defendant's 
assent,  to  purchase  a  shawl,  received  of  plaintiff,  with  the 
like  assent,  money  on  her  notes,  which  came  to  defendant's 
use,  and  was,  by  the  defendant,  constituted  his  agent  to  re* 
ceive  money  on  the  $19  note.  The  sufferance  of  these  acts 
by  the  defendant  precludes  him  from  disputing  the*  agency 
of  the  wife.  Paley  Ag.  138-9,  196,  230  ;  Story  Agen.  58, 
60,  93,  118;  Ordiene  v.  Maxcy,  18  Mass.  178. 

Though  the  auditor  has  reported  that  it  did  not  appear 
that  the  $5  bill  ever  came  to  the  corporal  touch  of  the  de- 
feodanty  yet,  in  law,  it  must  be  considered  as  having  come 
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to  bis  possession .  and  use.     The  possession  of  the  wife 
was  the  possession  of  the  husband.    3  Black.  435  ;  9  Vt. 
.  R.  320. 

The  opinion  of  the  court  was  delivered  by 
'  WiixiAiffs,  Ch.  J.  —  The  only  subject  of  dispute  in  this 
action  is,  whether  the  county  court  was  correct  in  rendering 
judgment  for  the  plaintiff  to  recover  the  two  charges,  one  of 
five  dollars  as  cash  delivered  the  wife  of  the  defendant,  and 
the  other  of  fifty  cents  for  money  overpaid  on  note.  If  the 
connty  court  were  incorrect  in  allowing  these  cbaiges,  judge- 
ment should  have  been  for  the  defendant,  and  this  would 
have  carried  the  cost,  which  has  increased  to  a  large 
amount. 

On  reports  of  auditors,  the  county  court  are  only  to  decide 
questions  of  law  arising  from  the  report ;  and  it  is  only  their 
decision  on  these  questions  which  this  court  ever  reviews  or 
revises.  It  is  t^e  duty  of  auditors  to  decide  upon  all 
questions  of  fact  arising  in  the  investigation  of  an  account, 
and  to  deduce  all  inferences  of  fact  which  may  be  legili« 
roately  drawn  from  the  evidence.  They  may  not  report  the 
evidence,  merely,  and  call  upon  the  court  to  investigate  the 
same,  and  come  to  a  conclusion  as  to  what  facts  are  proved. 

In  relation  to  the  charge  of  five  dollars,  the  auditor  has 
not  found  and  reported  that  the  defendant  was  indebted,  nor 
has  he  stated  any  facts  from  which  the  law  would  raise  any 
such  indebtedness.  He  reports  that  the  wife  of  the  defen- 
dant had  of  the  plaintiff  five  dollars ;  but  omits  to  say  on 
what  account.  He  does  not  report  that  it  was  received  to 
be  repaid,  or  that  it  was  received  as  payment,  or  part  pay- 
ment, of  the  note  which  defendant's  wife  held  against  plain- 
tiff, and  which  defendant  afterwards  refused  to  have  applied. 
He  says  the  same  never  came  to  the  custody  of  the  defen*- 
dant,  or  that  it,  in  any  way,  ever  came  to  his  use. 

As  to  the  agency  of  the  wife,  it  is  sufllciently  stated  that 
she  acted  as  agent  at  times ; — and  there  are  several  acts  of 
agency  stated,  from  which  the  auditor  might  have  found  that 
she  received  this  money  for,  and  on  account  of,  the  plaintiff. 
But  he  has  not  so  reported  ;  and,  from  what  is  stated,  it  is 
uncertain  whether  the  money  was  given  as  a  gratuity,  or 
whether  it  was  a  loan,  or  whether  it  was  in  paymeoi  of  tlie 
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note.  The  county  court,  on  that  report,  as  on  a  special  ver* 
diet,  were  not  authorized  to  decide  that  the  defendant  was 
legally  accountable  to  the  plaintiff  for  that  sum,  and  that  the 
plaintiff  should  recover  therefor. 

With  respect  to  the  charge  of  fifty  cents,  the  facts  found 
by  the  auditor  are  very  few.  The  plaintiff,  through  mistake, 
overpaid  that  sum  on  the  note  which  he  gave  the  defendant, 
and  this  mistake  was  not  discovered  by  either,  until  after  the 
oommencement  of  this  suit,  nor  previous  to  the  trial  before 
the  justice  of  the  peace.  It  is  not  found  that  it  was  through 
the  mistake  of  the  defendant,  or  under  any  uncertainty  of  the 
faicts,  or  by  miscast,  induced  in  any  way  by  the  defendant.  The 
plaintiff  had  the  knowledge  of,  or  the  means^bf  knowing,  the 
exact  amount  due  on  the  note ;  and  if  he  overpaid  it  throagh 
his  own  mistake)  it  cannot  be  said  that  he  could,  imrne* 
diately,  and  without  giving  any  previous  notice  to  the  defen^ 
dant)  have  commenced  an  action  therefor.'  It  partakes  so 
much  of  the  character  of  a  voluntary  payment,  that  we  think 
the  plaintiff  could  not  maintain  any  action  therefor,  until  he 
had  pointed  out  to  the  defendant  the  mistake,  and  given 
him  notioe  that  he  should  call  on  him  for  the  payment  of  the 
same.  With  respect  to  this  chaige,  as  well  as  the  other, 
sufficient  is  not  reported  to  show  the  defendant  indebted  to 
the  plaintiff.  The  judgment  of  the  county  court  is,  therefore, 
reversed,  and  judgment  is  to  be  rendered  far  the  defendant 
to  recover  his  cost. 


MOSBS   QoOBftLL   tl.    TlMOYHV  FlELD. 

(In  Chancery.) 

A  oottrt  «r  chanecTf  wiU  oorreot  a  wfitten  ioatrameat  wliere,  tiiroagh 
fraud,  or  mistake,  it  was  written  ditfereat  from  the  intentioa  of  the 
partiea. 

Parol  proof  if  admisaible  to  prove  9uch  mistake  ;  bdt  it  must  be  clear  and 
strong  to  indnce  a  court  of  chancery  to  interfere. 

W;ken«  party  bas  not  faHUled  an  agreement  of  sfcle  by  peHormance  on 
bis  part,  and  otfers  no  excnse  for  his  neglect,  a  ooiut  of  cbttnoery  wtU 
not  compel  the  other  party  to  perform  his  part  o£,  the  i^preemeat. 

This  wm  an  appeal  from  a  decree  of  the  court  of  chan^ 
eery  dismissing,  tlie  orator's  MH.  - 
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The  orator,  in  his  bill,  set  forth  and  chai^ged,  in  sobstancOi  ^|^^** 

that,  on  the  1st  of  January,  1836,  one  Lewis  Robbins,  a  son*  i843.  * 

in-law  of  the  orator,  being  the  owner  of  a  certain  piece  of  ckiodell 

land  in  Westminster,  on  which  the  orator  resided,  of  the  _i^* 

Field. 

▼aloe  of  111 000,  and  desirous  to  assist  the  orator  to  have  a 
home,  and  being,  moreover,  under  a  necessity  to  dispose  of 
said  premises,  proposed  to  sell  the  same  to  the  orator  for 
0600,  and  as  the  orator  had  not  the  means  of  immediate 
payment,  required  by  Robbins,  he  proposed  to  orator  that  he 
should  apply  to  some  money  lender  to  advance  said  sum,  aflft 
give  him  time  to  pay  the  same  with  interests-staking  security 
on  said  premises ;  that  the  orator  applied  to  the  defendant 
for  said  loan  for  six  years ;  that  the  defendant  agreed  to  ad* 
vance  the  said  $600 ;  and  thereupon  it  was  agreed  between 
them  that  the  defendant  should  take  a  conveyance  of  the 
premises  from  Robbins,  and  give  the  orator  a  lease  of  the 
same  for  six  years,  at  the  annual  interest,  or  rent^  of  036, 
with  a  covenant  that  if  the  orator  should,  at  the  end  of  said 
term — the  interest,  by  way  of  rent,  being,  in  the  mean  time, 
paid — ^pay  said  0600,  the  defendant  would  convey  the  pnem* 
ises  to  him  in  fee ; — that  Robbins  executed  a  conveyance  of 
the  premises  to  the  defendant,  and  the  defendant  received 
the  sante,  under  said  understanding ;  that,  soon  after,  the  de« 
fendant  called  on  the  orator  with  a  lease  ready  drawn,  l^ead 
a  few  lines  of  it,  professed  to  be  in  haste,  but  assured  him 
that  the  lease  was  drawn  according  to  the  agreement ;  and 
that  the  orator^  confiding  \n  the  defendant,  eteculed  said 
lease,  without  Heading  the  same ;  that  he  subsequently  found 
that  it  required  th^  payment  of  0100  of  the  pfindp<^)  an- 
nually, besides  the  interest,  and  that  he,  thereupon,  applied 
to  defendant  to  have  the  lease  corrected  ',  that  he  paid  the 
annual  interest,  as  stipulated,  for  the  first  five  years,  and,  at 
the  end  of  said  six  years,  tendered  to  defendant  the  said  0600, 
with  the  las4  yearns  interest,  and  requested  a  conveyance  of 
the  premises,  wbj^h  defendant  refused  to  give  ;  and  praying 
that  said  lease  might  be  corrected,  and  the  defendant  decreed 
to  accept  said  sum  so  tendered,  and  convey  the  premises  to 
the  orator. 

The  defendant,  in  bis  answer,  denied  any  knowledge  of 
the  proposition  alleged  by  the  orator  to  have  been  made  by 
Robbins  to  orator>  in  r^ard  to  the  purcbaM  of  the  premises, 
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Windham,  and  au  application  for  a  loan  to  pay  for  the  same ;  and  denied 
^843!^*    tihat  the  orator  applied  to  him  to  loan  any  money  for  that 


Q^j^^j  purpose  or  for  any  other  purpose;  and  also  denied  the 
«•  alleged  agreement  with  orator  to  give  him  a  lease  with  a 
covenant  to  convey  to  him  the  premises  upon  the  payment 
of  the  annual  rent  of  $36,  and  the  payment  of  $600  at  the 
end  of  six  years,  and  that  Robbins  executed  the  conveyance 
with  such  an  understanding ;  but  alleged  that  Robbins  hav- 
ing purchased  the  premises  subject  to  a  mortgage,  and  bav- 
19%  mortgaged  the  same  to  secure  the  payment  of  a  portion 
of  the  purchase  money,  and  being  not  well  able  to  pay  said 
mortgages,  was  desirous  of  disposing  of  his  interest  in  the 
premises  ;  that  the  defendant  having  learned  this,  and  desir- 
injg  to  purchase  the  premises,  applied  to  the  orator,  who  oc* 
Gupied  the  same  —  the  said  Robbins  residing  in  Boston  —  to 
learn  whether  Robbins  was  disposed  to  sell  —  which  the  de- 
fendant  alleged  was  his  first  conversation  with  orator  on  the 
subject. 

And  the  defendant  further  alleged,  that,  having  reason  to 
suppose  that  a  permission  by  the  purchaser  of  the  premises 
to  the  orator  to  occupy  them  for  a  while,  paying  rent,  would 
be  an  inducement  to  Robbins  to  sell  the  same,  he  suggested 
to  the  orator  tliat,  upon  the  purchase,  he  would  lease  the 
same  to  the  orator  for  six  years ;  that  orator  replied  that  he 
had  hoped  to  be  able  to  make  the  purchase  himself,  and  that 
Robbins  would  prefer  to  sell  to  such  person  as  would  be  wil- 
ling to  sell  to  the  orator,  if  he  would  pay  therefor  by  yearly 
instaknents  of  $100,  which  he  stated  that  he  should  be  able 
to  do ;  that  the  defendant,  deeming  it  improbable  that  tlie 
orator  would  be  able  thus  to  pay  said  instalments,  thereupon 
agreed  to  purchase  the  premises — to  lease  the  same  to  the 
orator  for  six  years,  upon  an  annual  rent  of  $36,  and,  on 
the  payment  of  said  rent,  and  $100  annually  for  six  years, 
to  convey  the  same  to  the  orator  in  fee ;  that  he,  the  defen- 
dant, after  the  purchase  from  Robbins,  drew  a  lease  in  accor- 
dance with  said  understanding,  and  twice  read  the  same  in 
the  hearing  of  the  orator,  and  handed  it  to  him  to  read.; 
whereupon  the  orator  signed  said  lease  and  delivered  it  to 
the  defendant.  The  defendant  admitted  the  payment,  an- 
nually, of  the  said  rent,  for  five  years,  and  that,  at  the  expira- 
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tion  of  mid  six  yean,  the  orator  tendered  to  him  the  said    WwDHAa, 
0600,  together  with  the  rent  for  the  sixth  year.  ie43. 


The  answer  was  traversed,  and  testimony  taken.     Among     Goodell 
the  witnesses  were  the  said  Lewis  Robbins  and  two  daugh-         «. 
ters  of  the  orator,  referred  to  in  the  opinion  of  the  court. 
The  import  of  the  testimony  sufficiently  appears   in  the 
opinion. 

A,  Keyes,  and  D.  Kellogg,  for  the  orator. 

1.  If  a  deed,  through  fraud  or  mistake,  is*  not  made  accor- 
ding to  the  agreement  of  parties,  it  may  be  corrected  in  chan* 
eery  ;  and  parol  testimony  is  admissible  to  prove  such  fraud 
or  mistake. '  1  Mad.  Ch.  49,  and  cases  cited ;  Langly  v. 
Browf^  2  Atk.  203 ;  Gillespie  v.  Moon,  2  Johns.  Ch.  R. 
585  ;  Oales  v.  Green,  4  Paige.  R.  355 ;  Ball  v.  Storie,  1 
S.  &  S.  R.  355  ;  same  case,  1  Cond.  Ch.  R.  106 ;  Am.  Ch. 
Dig.  290. 

2.  Such  parol  testimony  is  admissible  where  the  bill  seeks 
a  correction  of  the  instrument,  and  a  specific  performance  of 
the  contract  thus  corrected.  1  Story's  Equity,  175 ;  KetseU 
broek  V.  Livingston,  4  Johns.  Ch.  R.  144 ;  Gillespie  v. 
Moon,  2  Johns.  Ch.  R.  585 ;  Ball  v.  Slorie,  1  S.  &.  S. 
210  ;  1  Cond.  Ch.  R.  same  case,  106. 

3.  If  it  was  a  conditional  contract  to  convey,  and  the 
time  was  not  material  and  not  of  the  essence  of  the  contract, 
there  is  still  an  equity.  Campbell  v.  Worthington,  6  Vt.  R. 
455  —  especially  if  it  is  apparent  that  the  transaction  assu- 
med this  shape  to  disguise  a  loan.     2  Story's  Equity,  285. 

JV.  C  Bradley,  for  defendant. 

This  is  not  a  bill  in  favor  of  Robbins  to  enforce  any  provis- 
ion, or  trust,  in  consideration  whereof  he  delivered  the  deed, 
nor  for  any  fraud  practised  on  him,  in  obtaining  the  deed, 
nor  for  anything  growing  out  of  the  privity  between  him  and 
the  defendant ;  of  course,  he,  not  being  a  party,  his  intentions 
or  motives  are  of  no  consequence  in  this  suit. 

On  the  other  hand,  it  is  evidenjly  to  establish  and  enforce 
a  pretended  agreement  for  the  conveyance  and  sale  of  land  " 
from  Field  to  Goodell,  who  was  a  stranger  to  the  title,  and 
from  whom  no  consideration  moved.     Ff  such  an  agreement, 
by  parol,  had  been  made,  in  the  fall  of  1835,  or  even  so  late 
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Wini«4M«  as  Um  time  of  the  ei^ecutioo  of  the  deed  fiom  RobUos,  it 

1643. ''    c^ld  ^^  have  been  enforced  by  Goodell,  either  as  a  tnist, 

Qoodett     ^  otherwise,  if  it  had  not  been  reduced  to  writing. 

••  Bat  the  agreement  having,  at  a  sabsequent  time,  been 

*       reduced  to  writing,  cannot  now  be  explained  away  or  contra- 

-    dieted  by  parol  testimony,  so  long  as  the  writing  subsists, 

that  instrument  being  taken,  in  equity,  as  well  as  at  law,  as 

the  exponent  of  the  fmal  intention  of  the  parties. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Oh.  J.  —  The  object  of  the  bill,  in  this  case, 
was  to  correct  a  written  lease,  executed  by  the  defendant, 
to  the  complainant,  and  make  it  conformable  to  the  agree- 
ment of  the  parties,  and  for  a  specific  performance  of  the 
same,  according  to  such  agreement.  The  material  allega** 
tions  in  the  bill  are  denied  in  the  answer.  The  defendant 
insists  that  the  lease  was  made  according  to  the  under* 
ftanding  of  the  parties,  and  was  read  to,  and  understood  by, 
the  orator.  The  lease,  which  is,  also,  a  contract  of  sale, 
was  made  in  January,  1836. 

/  It  appertains  to  the  jurisdiction  of  a  court  of  equity  to  cor«  \ 
rect  and  reform  written  instruments,  when,  through  mistake  \ 
or  ftaud,  they  are  made  to  convey  a  meaning  which  the  par- 
ties did  not  intend  ;  and,  as  a  necessary  consequence^of  this 
jurisdiction,  they  must  receive  testimony  to  show  what  the 
parties  did  intend,  and  wherein  consists  the  mistake.  Parol 
proof  is  received  for  this  purpose.  As  the  writing  is,  usually, 
Xh^  best  evidence  of  the  intention  of  the  parties,  it  is  suppo- 
aed,  whatever  agreements  they  may  have  contemplated  or 
oonversed  about,  they  understood  what  they  are  about  to  do, 
when  they  entered  iQto  a  written  contract.  The  evidence, 
therefore,  must  be  clear  and  strong,  and  such  as  to  leave  no  / 
doubt  of  the  mistake.  )  Lord  Thurlow  said,  in  Ingrah^m  v. 
ChUd9y  1  Bro.  94,  that  it  should  be  proved,  as  much  to  the 
satisfaction  of  the  court  as  if  it  were  admitted  ;  and  in  iS%d- 
bum  V.  Ihd^iquinj  1  Br.  338,  that  it  must  be  proved  by 
Strong,  irrefragible  evidence  ;  and  in.  G%Ue$pie  v.  Moon^  2 
Johns.  Ch.  585,  where  Chancellor  Kent  reviews  all  the 
authorities  upon  the  subject,  he  says  — ''  the  cases  concur  in 
the  strictness  and  difficulty  of  the  proof  "  required. 
In  the  present  case,  there  was  only  one  witness  present, 
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at  the  time  the  farm  was  deeded  to  the  defendant — Mr. 
RobbinSy  —  and  he  swears  to  a  different  agreement  from  the 
one  insisted  on  by  the  defendant  The  testimony  of  Robbins ' 
may  be  said  to  be  corroborated  by  that  of  the  daughters  of 
the  complainant,  who  swear  to  a  conversation  in  the  fall  of 
the  year  1835 ;  so  that  if  there  had  been  no  writing,  we 
might  have  considered,  there  was  sufficient  testimony  to 
establish  the  agreement  as  testified  to  by  Mr.  Robbins.  There 
is,  however,  not  sufficient  evidence  to  show  any  mistake  or 
fraud  in  the  execution  of  the  lease.  One  of  the  daughters 
of  the  complainant,  says,  the  lease  was  not  read  as  stated  by 
the  defendant  in  his  answer.  This,  at  most,  is  negative  tes- 
timony ;  and  it  is  hardly  probable  the  complainant  should 
have  executed  the  lease  and  not  know  its  contents.  The 
lapse  of  time  since  this  business  was  transacted,  before  any 
steps  were  taken  by  the  complainant  to  correct  the  terms  of 
the  lease,  and  establish  the  same  according  to  his  statement 
of  the  contract,  —  the  testimony  being  all  from  the  family 
—  one  of  them  being  the  son-in-law  of  the  complainant,  the 
other  two  his  daughters,  one  of  the  age  of  15,  and  the  other 
of  the  age  of  IS,  only,  at  the  time,  —  it  being  mere  hear- 
say,—  the  improbability  that  the  agreement  should  have 
been  varied  in  the  manner  alleged,  as  the  only  difference  is 
whether  the  sum  of  600  dollars  should  be  paid  at  the  end  of 
the  six  years,  or  by  .instalments,  and  the  little  inducement 
and  benefit  there  could  have  been  to  the  defendant,  to  alter 
it,  either  one  way  or  the  other  —  are  strong  and  powerful 
arguments  against  the  application  of  the  orator.  The  testi- 
mony is  very  slight,  instead  of  being  clear,  strong,  and  irre* 
fragible,  as  it  should  be,  to  induce  a  court  to  alter,  reform,  or 

correct  a  written  instrument. 

* 

Upon  the  contract,  as  it  is  written,  the  complainant  is  not 
entitled  to  relief.  No  attempt  has  been  made  on  his  part,  to 
perform  the  same,  according  to  the  terms,  and  no  excuse  is 
offered  for  this  neglect. 

The  decree  of  the  chancellor,  dismissing  the  bill,  is, 
therefore,  affirmed,  with  cost. 


Goodell 
Field. 
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WINDSOR    COUNTY. 


/ 

Februart  Tbrm,  1843. 


Present  Hon.  STEPHEN  ROYCE.        i 

«     ISAAC  P.  REDPIELD,  f  .,,-,„„,  r„.,- ^, 
«      MILO  L.  BENNETT,     (  Assis^nl  Justices. 

«     WILLIAM  HEBARD,     J 


JoHK  Pbttbb  V.  Danibl  Mabsh. 

Trover  may  be  muntained  by  an  officer,  againtt  a  debtor,  for  property 
whiefa  had  been  owned  and  poeaeased  by  the  debtor,  and  receipted  by 
him  to  the  officer,  as  attached,  though  it  was  not  actually  aeixed,  or  erui 
■een,  by  the  officer. 

Tbi8  was  an  action  of  trover  for  three  hundred  and  fifty 
sheep.    Plea,  not  guilty.     Issue  to  the^court. 

On  trial,  the  plaintiff  read  in  evidence  the  following  receipt 
and  endorsement  thereon : 

"Hartford,  Nov.  14,  1839. 

"  Received  of  Moses  Montague,  deputy  sheriff,  three  hun- 
dred and  fifty  sheep,  of  the  value  of  six  hundred  dollars, 
which  we  agree  to  redeliver  on  demand.  «  Said  property  said 
Montague  has  this  day  attached  on  a  writ  of  attachment  in 
favor  of  the  bank  of  Woodstock  v.  Daniel  Marsh,  Leonard 
Marsh,  and  Thomas  W.  Pitkin,  demanding  in  damages  eight 
hundred  dollars.  ^Returnable  at  November  term,  1839,  of 
Windsor  county  court.         (signed)         Daniel  Marsh. 

George  Udall." 
"Hartford,  Aug.  13,  1840. 

"  I  acknowledge  a  legal  demand  of  the  within  described 
properly  by  a  proper  officer. 

(signed)         Daniel  Marsh." 

It  appeared  that  Moses  Montague  was  the  deputy  of  the 
plaintiff,  then  sheriff  of  Windsor  county ;  that  said  Montague 
duly  returned  the  writ  mentioned  in  said  receipt,  with  his 
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reluro  tbereoD,  tliat  the  tame  was  tenred  by  the  attaehmeol    WmvtoB, 
of  350  sheep ;  that  such  proceedings  were  thereon  bad,  that       laia.^' 
said  bank  recovered  a  judgment  at  the  May  term  of  Wind*      ^jj^ 
sor  county  court,  1840 ;  and,  that  execution  was  issued  on 
said  judgment,  and,  within  thirty  days,  was  delivered  to  said 
Montague,  still  deputy  sheriif,  who  within  the  life  thereof, 
on  the  13th  day  of  August,  1840,  demanded  the  said  sheep 
of  the  defendant  whereon  to  levy  said  execution,  but  the 
same  were  never  delivered  to,  or  obtained  by,  the  officer, 
and  the  execution  remained  unsatisfied. 

It  also  appeared  that,  at  the  time  of  the  service  of  said 
writ,  the  defendant  owned,  and  then  had  on  his  farm,  five 
hundred  sheep;  that,  on  the  16th  of  July,  1840,  having 
become  insolvent,  he  made  an  assignment  of  his  property  to 
John  Strong,  for  the  benefit  of  certain  preferred  creditors, 
and  that,  among  that  property  he  delivered  said  Strong  199 
sheep,  being  all  he  had  left  of  the  sheep  he  owned  in  NoveoH 
ber,  1839.  What  had  become  of  the  rest  of  the  sheep  did 
not  appear.  It  also  appeared  that  when  said  Montague  came 
to  serve  said  writ,  it  was  in  the  evening,  and  be  did  not  see 
said  sheep  or  take  any  possession  thereof;  and  that  it  was  on 
that  occasion,  and  at  that  time,  that  the  receijpt  was  signed 
by  the  defendant  and  delivered  to  said  Montague. 

Upon  these  facts  the  court  rendered  judgment  for  the 
plaintiff  to  recover  the  amount  of  tlie  execution  in  favor  of 
said  bank,  it  being  less  than  the  value  of  the  350  sheep. 
To  this  decision  the  defendant  excepted. 

Charles  Marsh,  for  the  defendant,  admitted  that  if  the 
action  had  been  assumpsit  on  the  receipt,  the  defendant 
would  have  been  restrained  from  contradicting,  by  evidence, 
the  actual  attachment  of  the  property,  and  its  delivery  to 
him  by  the  officer,  but  would  have  been  concluded  by  the 
terms  of  the  receipt ;  but  he  maintained  that  it  was  compe- 
tent to  the  defendant  to  go  into  such  showing,  and  it  would 
be  a  good  defence,  in  an  action  of  trover. 

Property,  either  absolute  or  qualified,  he  contended,  was 
essential  to  maintain  trover.  In  this  case,  no  such  prq>erty 
existed  in  the  officer,  as  the  case  shows  that  the  sheep  were 
not  actually  attached  by  him,  and  that  he  bad  no  possession 
of  them-     What  is  an  attachment  ?    Chief  Justice  Parsons, 
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in  Lane  fy  others  ▼.  Jacksimy  5  Mass.  168,  says :  '<  We  are 
of  opinion  that  to  constitute  an  attachment,  the  officer  must 
have  the  actaal  possession  and  custody  of  the  goods  as  on  a 
seizure  upon  execution.  To  constitute  an  arrest,  the  body 
must  be  under  the  control  of  the  officer."  In  12  Mass. 
497,  Parker,  J.  says :  ^<  To  constitute  an  attachment,  there 
must  be  an  actual  seizure  of  the  goods  by  the  officer.  Not 
that  every  article  must  be  taken  hold  of,  but  that  he  must 
be  in  view  of  the  whole,  with  the  power  of  taking  posses- 
sion. 

This  is  a  case  of  mere  contract  on  the  pert  of  the  defen- 
dant, for  which  the  liability  incurred  by  the  officer  to  the 
creditor,  was  a  sufficient  consideration ;  and  defendant,  in 
an  action  on  the  contract,  would  be  estopped  from  denying 
the  existence,  and  the  attachment  of  the  property.  But 
trover  involves  the  question  of  title ;  and  in  this  case,  the 
title  in  the  officer  was  merely  fictitious.  No  case  can  be 
found  where  the  plaintiff  recovered,  in  trover,  on  a  fictitious 
title,  and  a  fictitious  conveyance  to  defendant.  In  all  cases 
where  trover  has  been  sustained,  on  a  receipt  for  property, 
taken  on  attachment  or  execution,  it  has  appeared  that  the 
property  was  in  the  actual  custody  of  the  officer,  and  had 
been  delivered  to  defendant.  The  case  of  Sibley  v.  Storey^ 
8  Vt.  R.  15,  is  the  first  case  reported  in  this  state,  of  trover 
against  a  receiptor;  and,  in  that  case,  the  defendant  admit- 
ted bis  refusal  to  deliver  the  property,  when  demanded,  and 
claimed  it  by  purchase  of  the  judgment  debtor,  previous 
to  the  attachment. 

This  case  turns  upon  the  question,  whether  the  defendant 
is  prevented,  by  his  receipt,  from  showing  that  the  plaintiff 
had  no  title  to  the  property,  and  that  there  could,  therefore, 
be  no  conversion.  Such  effect  given  to  the  receipt,  would 
be  that  of  an  estoppel ;  but  can  any  Writing  have  that 
effect,  in  an  action  of  trespass  or  trover  ?  From  the  nature 
of  these  actions  every  question  arising  in  them,  is  matter  in 
paU ;  and  no  writing  can  be  given  by  defendant  which  will 
conclude  him  from  going  into  the  merits  of  the  case.  Such 
writing  may,  indeed,  be  evidence  against  him,  but  is  open  to 
explanation,  and  may  be  contradicted.  If  a  defendant 
should  even  admit,  in  writing,  that  he  committed  the  tres* 
pass  complained  of,  or  converted  the  goods  in  question,  this 
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woold  be  mere  evideooe,  or  matter  in  paj#,  aad  he  might    Wwaf, 
ahow  that  he  was  under  a  mistake.    The  reoeipti  io  the       iSis?^* 
pfeaeot  case,  is  evidence,  tending  to  show  that  the  property      p^^^ 
was  attached  and  delivered  to  the  defendant,  and  may  be         •• 
eiplatned  or  rebatted.    Being  thus  open  to  explanation,  the 
case  Aimishes  one  which  must  be  fatal  Io  this  action^  since  it 
appears  that  the  officer  seised  no  property,  and  saw  none, 
and  therefore  delivered  none  to  the  defendant,  and  conse- 
quently there  could  have  been  no  conversion  by  him. 

The  officer  could  not  maintain  trover  agsinst  a  stranger 
for  this  property.  He  woold  be  met  by  the  objection  that 
be  had  aoquired  no  right  by  actual  attachment ;  and  it  would 
be  no  answer  to  it,  to  say  that  Marsh  had  given  him  a  receipt 
admitting  the  attachment.  If  such  receipt  would  not  be 
evidence  of  Uie  attachment  and  delivery  in  one  case,  upon 
what  principle  can  it  be  made  evidence  of  them  in  the  other? 

The  action  of  trover  affords  no  advantage  over  assumpsit, 
escept  in  the  power  it  gives  the  plaintiff  to  incarcemte  the 
defeadanL  It  is  taming  a  mere  contract  into  a  tort,  for  a 
purpose  abborreat  to  the  feelings  of  humanity,  and  contrary 
Io  the  spirit  of  modern  legislation. 

0.  P.  Chandler,  for  frfaintiff. 

Two  questions  srise  io  this  oase.  1.  Whether  the  evi* 
dence  offered  was  admissible  to  contmdict  the  receipt.  '  2. 
Whether,  independent  of  the  evidence  as  agsinst  defendant, 
the  evidence  leered  tended  to  impeach  .  the  attachment,  so 
as  to  defeat  the  officer's  claim  to  tide  by  means  of  it 

1.  It  was  not  competent  for  idefendaot  to  offisr  evidence 
tending  to  show  no  sufficient  attachment,  as  he  is  condaded 
by  the  receipt.  Spencer  v.  WiUtatne,  2  Vt.  B.  212 ;  Alien 
V.  B^ler  ei  al.,  9  do.  122 ;  JetoM  v.  Torrejf,  II  Mass.  IL 
219 ;  Lyman  v.  iLyman,  i  1  do.  817. 

II.   The  evidence  was  not  competent,  as  it  did  not  tend  to 
show  the  attachment  insufficient.    The  officer  took  posses 
sioa  of  the  property  through  the  bailee.     Marsh,  himsdf, 
having  possession  of  the  sheep,  agreed  to  keep  them.     SUh- 
ley  V.  Story,  8  Vt  R.  18 ;  Story  on  BaikaeoU,  96. 

Justice  and  policy  require  the  adoption  of  this  role.  Hie 
officer  is  about  to  attach,«-«  receipt  mem  is  ready  to  receipt 
the  property ,^-*the  intent  is  to  save  the  expense  of  an  actual 
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WwmuowLj   uiiAchtomiy  by  taking  other  postessioQ  ;  and  if,  ander  socfa 

lal^*    circamstancesy  the  receiptor,  in  an  action  of  assun^aU^  is 

P^u^      not  permitted  to  show  the  contrary,  as  ruled  in  the  case  of 

9'         Sibley  v.  Siory^  why  should  he  in  this  action  ?  If  the  officer 

bad  no  special  title  by  means  of  the  attachment,  why  might 

not  the  receiptor  show  this  in  an  action  of  assumpsit,  to  make 

it  appear  that  he  was  bound  to  deliver  it  to  the  real  owner  ? 

Simply  because  he  may  not  controdict,  by  parol,  his  written 

receipt. 

The  receipt  acknowledges  that  the  goods  were  in  posses- 
non  of  the  officer ;  for  receiving  them  from  him  implies  this. 
How,  then,  should  defendant  be  permitted  to  deny  this  fiict 
— the  only  one  alleged  to  be  wanting  to  establish  the  attach- 
ment. 

Again:  the  receipt  expresses,  in  direct  terms,  that  the 
sbeep  wfere  attached  ;  and  this  was,  undoubtedly  inserted  in 
the  receipt,  to  estop  the  defendant  from  denying  it ;  and 
policy  and  justice,  as  well  as  the  rules  of  law,  require  that  he 
should  be  estopped.  Hawes  v.  iVatsanj  9  C.  L.  R.  170 ; 
Harmon  v.  Anderson,  2  Camp.  R.  243  ;  J^annard  v.  Dut^ 
kin,  do.  344  ;  Chapman  v.  Seark,  3  Pick.  38 ;  Parsane  v. 
Strong,  13  Vt.  R.  235. 

The  opinion  of  the  court  was  delivered  by 
RorcE,  J. — The  sole  question  is,  whether  the  action  of 
trover  can  be  sustained  upon  the  facts  appearing  in  this  case, 
That  trover  will  lie,  in  an  ordinary  case,  in  favor  of  an  offi- 
cer against  the  receiptor  of  goods  attached,  was  fully  decided 
by  this  court  in  Sibley  v.  Story,  8  Vt.  R.  15.  But  it  is 
urged,  that,  in  this  instance,  there  was  no  sufficient  attach- 
ment of  the  sheep,  to  vest  in  the  officer  the  requisite  legal 
interest  to  support  this  form  of  action.  We  are  asked  to 
treat  the  attachment,  for  the  present  purpose,  as  if  no  such 
property,  existed  at  the  time  of  the  alleged  service  of  the 
writ, -^  to  regard  it,  in  all  respects,  as  a  fictitious  attach- 
ment. And  whilst  it  is  conceded  that,  in  this  view,  it  would 
be  sufficient  to  uphold  the  contract  of  the  receiptors,  it  is 
insisted  that  it  cannot  subject  them  in  tort. 

It  is  not  my  purpose  to  controvert  the  able  argument 
which  has  been  founded  upon  this  view  of  the  case.  Did 
we  consider  that  the  transaction  must  necessarily  be  regarded 
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in  th»  light,  I  should  be  ditposed  to  yield  to  the  aigument    WivDMm, 
Bat  we  think  the  attachment  ought  not  to  be  considered  fie-       jSS7^ 


titious.  The  case  shows  that  this  defendant  actually  owned)  p^^^ 
and  had  upon  his  farm,  five  hundred  sheep ;  that  the  ofiicer  v. 
went  there  to  make  service  of  the  writ ;  and  that,  without 
requiring  the  ceremony  of  going  to  view  the  sheep,  6r  sepa- 
rating the  flock,  the  defendant,  and  another  person,  executed 
a  receipt  for  350  of  the  sheep,  which  the  officer  returned,  as 
being  attached  upon  the  writ.  Now  there  is  no  doubt  but 
that  the  legal  requisites  of  a  valid  attachment  are  such  as  the 
counsel  has  contended  for.  It  is  nothing  less  than  the  actual 
seizure  of  property,  or  having  it  within  the  power  and  con- 
trol of  the  officer.  But  this  definition  is  framed  with  refer- 
ence to  an  attachment,  in  the  strict  sense  of  a  proceeding 
altogether  in  intntum,  —  the  power  of  the  law  operating 
against  the  will,  or  without  the  concurrence,  of  the  party 
afiected  by  it.  As  against  an  unwilling  party,  or  a  third 
person,  whose  rights  are  aflected,  it  must,  doubtless,  conform 
to  this  description.  It  is  competent,  however,  for  a  party  to 
dispense  with  forms  or  ceremonies  which  he  might  have  in- 
sisted on,  and  still  leave  the  attachment  effectual  as  against 
himself.  He  may  consent  to  be  treated  as  being  under 
arrest,  when  the  officer  has  not  acquired  the  actual  control 
of  his  person  ;  and  so  he  may  consent  that  his  goods  shall 
be  treated  as  being  attached,  when  the  officer  has  not  act- 
ually seized  them.  In  each  case  it  is  but  submitting  to  the 
power  of  the  law,  without  constraint.  And  if,  under  such 
circumstances,  the  officer  returns  the  arrest,  or  aMachment, 
with  the  party's  assent,  that  return  should  be,  as  it  legally  is, 
conclusive  evidence  of  the  fact.  And  if  the  principle  here 
advanced  be  a  sound  and  just  one,  the  present  is  surely  a 
strong  case  in  illustration  of  it.  The  property  did  exist,  and 
was  attachable  ;  and  but  for  the  voluntary  arrangement  be- 
tween the  defendant  and  the  officer,  it  would  have  been  regu- 
larly seized  and  removed.  But  the  defendant  chose  to  have 
it  treated  as  being  attached,  (waiving  the  ceremony  of  actual 
seizure  and  removal,)  and  undertook  to  keep  it  for  the  offi- 
cer, who,  with  his  assent,  charged  himself  with  a  liability  for 
it.  He  cannot  now  say,  that  his  subsequent  possession  of 
the  property  was  not  subservient  to  the  officer's  right.  It 
appears  that  the  property  was  afterwards  duly  demanded, 
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can  be  maintained. 


Hugh  Henrt  t;.  Town  of  Chester. 

Men  cireointtaiitial  error*  tn  the  details  of  mftking  up  the  fraud  lift,  will 
Bot  reader  it  void,  as  a  bams  of  tajuitton? 

The  list  will  not  be  rendered  toid  bj  anj  error  of  judgment  in  the  listers, 
in  a  matter  properly  within  their  dieeretion. 

If  tbe  appraisal  of  vtal  estate  by  the  listers  be  not  snbniitted  to  the  super- 
vision of  the  ooanty  and  state  conunitlees,  or  if  snoh  alterations  as  tlMp 
require,  are  not  made,  the  list  is  incomplete,  aad  an  assessment  of  taxps 
thereon,  void. 

The  persons  who  may  hate  been  compelled  to  pay  taxes  to  the  town,  asses- 
sed apon  sneh  list,  may  recover  back  the  fUl  amoant,  in  an  action  of  . 
assnmpsit  for  money  had  and  reoeired. 

This  wasao  action  of  assumpsit,  for  money  had  and  received. 

Plea,  non  assumpsit,  and  issue  to  the  court. 

By  consent  of  the  parties,  the  case  was  referred  to  a 
commissioner,  to  make  report  of  facts. 

The  commissioner  reported,  among  other  things,  that  the 
plaintiff's  claim  rested  on  the  ground  that  the  town  of  Ches- 
ter had  collected  from  him  a  large  amount  of  taxes  which  had 
been  assessed  upon  his  property,  in  connexion  with  a  gene- 
ral list  of  the  town,  improperly  made  up,  in  that  the  addi- 
tion to  the  appraisal  of  houses  and  lots,  which  had  been  ad- 
judged by  the  county  averaging  committee,  and  the  addition 
to  the  ajfpraisal  of  lands,  adjudged  by  the  state  averaging 
committee,  had  not  been  made  by  the  listers,  although  the 
same  had  been  seasonably  certified  to  them,  while  ten  per 
cent,  was  deducted  from  the  original  appraisal  of  buildings 
and  lots  —  by  reason  whereof,  the  taxable  property  of  the 
plaintiff,  consisting  principally  of  personal  estate,  had  been 
subjected  to  a  disproportionate  assessment  in  making  up  the 
taxes  for  said  town.* 

*The  reporter  has  not  beea  furnished  with  a  copy  of  the  commissiooefs 
report,  which  he  learns  from  tbe  judge  who  gave  the  opinion,  was  not  fur- 
nished to  the  court,  being  voluminous,  and  principally  occupied  with  a  de- 
tail of  facts  in  regard  to  the  making  up  of  the  list,  and  its  effect  upon  the 
plaintiff.  The  above  statement  is  drawn  fW>m  the  opinion  of  the  court,  and 
would  seem  to  embrace  aU  the  Acts  on  whiata  the  leading  point  in  the  i 
turned. 
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The  plaintiff  insiBted  that,  upon  the  facts  reported,  he  was 
entitled  to  recover  the  amount  of  the  taxes  paid  by  him  to  the 
town,  as  stated  in  the  report,  together  witli  the  interest  there- 
on, amounting  to  j|736.36.  The  court  rendered  judgment 
in  favor  of  the  pkintiff,  for  the  said  sum ;  to  which 
decision  the  defendant  excepted. 


WlRDSOS, 

February^ 
1843. 

Clieiter. 


D.  KMogg,  C.  Coclidgey  and  J.  CoUaamff  for  defend- 
ant 

I.  The  proceedings  of  all  tribunals,  or  authorities,  acting 
within  the  sphere  of  their  jurisdiction,  and  good  on  their  face, 
are  never  void,  as  to  third  persons,  however  trregular  or 
voidable.  When  the  action  is  by,  or  against,  the  person 
exercising  such  authority,  then  the  regularity  of  its  exercise 
may  be  questioned ;  and,  also,  when  proceedings  are  taken 
to  avoid  or  correct  such  proceedings— as  error,  certiorari,  quo 
warranto,  dtc.  One  example  will  suflSce  to  illustrate  thi9 
principle  —  viz,  that  of  military  officers  assessing  and  col- 
lecting fines.  If  the  person  is  exempt,  permanently,  from 
duty,  or  not  living  within  the  beat  of  the  officer,  he  is  not 
subject  to^his  jurisdiction,  and  all  proceedings  in  such  case 
are  coram  nonjudice ;  and  the  officer,  and  all  acting  on  his 
authority,  are  wrong  doers.  But  if  the  person  be  subject  to 
his  jurisdiction,  the  irregularity  of  the  proceedings  will  not 
vitiate  them  or  Affect  third-  persons. 

So  far  have  courts  carried  this,  that  all  proceedings  of  offi- 
cers, de  facto,  are  held  good  as  to  third  persons,  however 
defective  are  the  qualifications  of  such  officers.  Our  court 
has  held  that  an  acting  justice,  though  when  appointed,  and 
still,  post-master,  may  proceed  with  a  cause,  though  this  be 
objected,  in  the  first  stage,  in  abatement, 

II.  The  listers  have  the  jurisdiction  of  making  up,  and 
completing  the  grand  list ;  and  all  real  estate  situated  in  the 
town,  and  all  persons  residing  in  it,  with  their  personal  prop^ 
erty  are  the  attbject  matter,  and,  while  so  situated,  are  within 
the  jurisdiction  of  the  listers  for  that  purpose ;  and  no  mat- 
ter of  error,  or  overcharge,  or  putting  too  much  into  the  list, 
as  to  a  man  residing  in  town,  will  render  the  proceeding 
void,  or,  in  any  way,  affect  any  persons  except  the  listers 
themselves.  This  is  true  in  the  analogy  of  legal  principles, 
and  is  the  only  practicable  method  of  carrying  into  effeoi  the 
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listing  law,  and  many  other  of  our  important  municipal  regu- 
lations.   Particularly  must  this  be  so,  id  all  cases  where  the 
'  proceedings  are  apparenily  regular. 

III.  In  this  case,  the  list  was  good  on  its  ikoe.  The  plain* 
tiflfs'  land  was  in  the  town,  and  he  there  resided,  and  there- 
fore the  whole  subject  matter  was  within  the  jurisdiction  of 
the  listers. 

The  particular  neglect  now  complained  of,  that  is,  not 
adding  the  ordered  per  centage  to  the  land  and  buildings,  is 
in  no  sense  different  from  a  neglect  to  put  in  a  farm,  or  e?en 
personal  property  of  a  resident.  It  is  insisted  by  the  phin- 
tiff,  that  it  is  different,  and  more  important,  because  the  stat- 
ute pro?ides  that  after  the  averages  are  made  by  the  com- 
mittees, then  the  listers  shall  proceed  io  finish  their  lists  as  a 
previous  section  had  directed.  We  cannot  see  the  force  of 
the  argument.  It  is  indeed  true,  that  it  is  the  last  act  that 
finishes  anything,  but  that  is  not,  therefore,  of  any  more 
importance  than  any  other  act  in  the  process.  The  statute 
uses  the  words,  '^  Shall  then  proceed  to  finish  the  lists,''  &c., 
only  as  matter  consecutive,  as  they  could  not,  till  then,  com- 
plete them  or  return  them  to  the  town  clerk's  office,  as  before 
directed. 

IV.  We  insist  there  is  no  adjudged  case  to  sustain  the  doc- 
trine that  the  list  is,  for  such  a  cause,  void. 

In  examining  the  cases  in  Massachusetts,  it  is  to  be  recol- 
lected that,  there,  the  assessors  make  the  list,  and,  also,  assess 
the  tax  ;  and,  therefore,  if  they  proceed  unlawfully,  in  either, 
trespass  may  be  sustained  against  them.  All  the  cases  in 
Massachusetts,  against  assessors,  and  all  actions  on  the  case 
in  Connecticut  and  Vermont,  against  listers,  do  not,  at  all, 
assist  the  plaintiff  in  this  action,  for  we  grant  he  could 
have  such  action  here  against  the  listers,  for  any  n^lect  of 
duty,  to  recover  all  he  has  lost  thereby «  The  cases  otlAJOie 
V.  Bumhamj  15  Mass.  144,  and  Thayer  v.  SUams,  1  Pick. 
483,  were  both  against  the  assessors,  and,  of  course,  do 
not  sustain  this  action. 

The  cases  in  10  Mass.  R.  514,  and  17  do.  461,  were 
against  towns,  but  the  judgmeifts  were  under  a  rule,  by  con- 
sent, and  the  point  was,  that  a  corporation  was  not  subject  to 
pay  a  tax  on  personal  property ;  that  is,  was  not  in  the  juris- 
diction of  the  assessors  to  be  taxed  at  all.    On  neither  of 
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tbeie  points  are  thf^j  any  authority  for  the  plaintiff.  The 
ease  of  Sumner  v.  Dorchtrier^  4  Pick.  361,  was  a  judgment 
against  a  religious  society,  for  a  tax  collected  of  a  man  never ' 
a  member,  and  so  never  within  the  jurisdiction.  The  case 
of  Preston  v.  Boaian,  12  Pick.  7,  was  a  judgment  for  a  tax 
collected  of  a  man,  on  personal  property,  he  never  residing  in 
the  city ;  and  in  that  case  it  was  held  that  for  overchaige, 
as  in  this  case,  an  action  would  not  lie  against  the  city.  The 
case  of  Helson  v.  Medford,  7  Pick.  18,  was  an  action  on  the 
vote  of  the  town,  to  repay  the  lister  what  be  paid  out  to 
those  who  complained  of  the  tax,  and  does  not  affect  this 
case.  LUtle  v.  Merriit,  10  Pick.  543,  was  an  action  againat 
assessors ;  and  besides,  it  decides  that  no  action  could  be 
maintained  against  the  school  district  who  received  the  mon- 
ey. 

As  to  the  cases  in  Connecticut : — Atwaier  v.  WooMridge, 
6  Conn.  R.  223,  was  an  action  against  a  town  for  a  tax  col- 
lected on  a  list  against  a  religious  sodety,  not  subject  to  any 
tax,  and  so  not  in  the  jurisdiction  of  the  listers.  The  case 
in  7  Conn.  R.  55(^  was  trespass  against  the  selectmen — ^they 
having  assessed  a  tax  on  an  unlawful  list,  inasmuch  as  the 
listers  did  not  return  their  list  in  time  for  plaintiff  to  appeal 
to  the  board  of  relief.  This  is  an  extraordinary  case,  but 
dearly  does  not  sustain  this  case.    In  Adams  v.  LUc^field^ 

10  Conn.  R.  127,  the  list  was,  as  it  respects  the  plaintiff,  de- 
fective on  its  face,  as  the  court  held  the  $5000,  added  by 
the  board  of  appeal,  not  specific  enough  to  call  it  money  at 
interest,  and  so  the  selectmen  had  no  power  to  assess  the  tax 
thereon,  and  it  was,  therefore,  void.    Landan  v.  lAtc^fidd^ 

11  Conn.  R.  251,  was  against  the  town,  for  a  tax  collected 
on  land  exempt,  so  that  the  subject-matter  was  not  within 
the  jurisdiction  of  the  listers. 

The  plaintiff  cites  Jamaica  v.  ChM/ord,  2  Chip.  R.  103  ; 
Brookline  v.  fVeetmineter,  4  Vt.  R.  224 ;  and  PauUney  v. 
Wdls,  1  Aik.  R.  180.  Perhaps  these  are  cited  to  show  that, 
in  an  equitable  case,  indMiatue  aesumpeii  shouM  be  sus« 
tained  against  a  town.  But  this  is  not  an  equitable  case  as 
against  the  defendant,  because  —  1.  Plaintiff  claims  to  le- 
cover  all  he  has  paid,  and  to  avoid,  entirely,  contributing  to 
the  taxes.  2.  It  is  inequitable  that  the  defendant  should 
pay,  as  the  town  has  no  mode  of  redress  except  to  assess  the 
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amount  paid,  on  the  new  inhabitants,  who  will  have  received 
no  part  of  the  money.  3.  The  town  has  received,  in  the 
'whole,  no  more  money  than  if  the  additions  had  been  made 
to  the  list.  4.  If  the  plaintiff  can  recover,  every  man  in 
town  can  recover,  and  thus  the  taxes  of  five  years  will  be 
thrown  onto  the  present  and  future  inhabitants.  Such,  and 
even  worse,  must  be  the  effect  of  holding  this  list  void. 

v.  The  person,  and  subject-matter,  being  within  the  juris- 
diction of  the  listers,  and  the  list  apparently  perfect,  the  only 
remedy  is  for  neglect  or  misfeasance  against  the  listers. 

y I.  But  even  if  the  list  was  void,  in  the  action  for  money 
had  and  received,  the  plaintiff  should  recover  only  what  the 
defendants  could  not  equitably  retain  —  that  is,  the  part  only 
which  he  should  not  have  paid. 

VII.  But  the  payments  by  the  plaintiff  were  voluniargf 
and  not  under  any  protest,  and  therefore  not  recoverable. 
Ckfknan  v.  Af^ersany  10  Mass.  R.  105  ;  SaUm  v.  Datufers, 
do.  518  ;  Adam  v.  LUd^fieldy  10  Conn.  R.  127 ;  Preston  v. 
CUy  of  Boston^  13  Pick.  7. 


Tracf/  Sf  Converse,  and  Peck,  for  plaintiff. 

1.  The  neglect  of  the  listers  to  add  the  sums  ordered  by 
the  county  and  state  averaging  coihmittees  to  the  list  of  1833 
made  t;oid  that  list,  and  all  subsequent  proceedings  founded 
thereon.  Until  these  additions  were  made,  the  list  was 
inchoaie,  and  taxes  could  not  be  assessed  upon  it.  Revised 
Statutes,  545,  ^18 ;  Thames  Man.  Comp.  v.  Laihrop  H  at. 
7  Conn.  R.  550 ;  Siblsy  v.  Bumham  ei  al,  15  Mass.  R. 
144  ;  ITunyer  v.  :^earns,  1  Pick.  482  ;  Thurston  v.  LUtk 
^  ah,  3  Mass.  429 ;  Torrey  v.  MUlbury,  31  Pick.  64. 

2.  The  legality  of  a  tax  may  be  tried  in  this  form  of  ac- 
tion, and  if  it  is  shown  that  the  tax  is  voM,  the  amount  may 
be  recovered  back.  Jamaica  v.  Gui^ord,  2  D.  Chip.  103 ; 
PouUney  v.  Wells,  1  Aik.  180 ;  BrookKne  v.  fVesiminster, 
4  Vt.  R.  224  ;  Stevenson  v.  Mortimer,  Cowp.  805  ;  Salsm 
iron  Fadory  Co.  v.  Danvers,  10  Maiss.  R.  514 ;  Amerimry 
Man.  Co.  v.  Amesbury  17  do.  461 ;  Sumner  v.  Town  of 
Dorchester,  4  Pick,  661 ;  Inglee  v.  Bosworth,  5  Pick.  498; 
Nelson  v.  MUford,  7  do.  18  ;  IMlle  v.  MerriU,  10  do.  543 ; 

,  Preston  v.  Boston,  12  do.  7  ;  Baker  v.  Allen  ^  oi.,  21  do. 
382 ;  Joy  v.  County  of  Chford,  3  Greenl.  181  ;  Oardinsr 
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Ac  Co.  T.  Cfardintr,  5  do.  133 ;  Atwater  y.  Town  ^  Wmmov, 
fVoodMdg$,  6  Conn.  R.  2S3 ;  Adam  v.  Town  of  IMcbfidd,  ^"mSJ" 
10  do.  127  ;  London  v.  samty  11  do.  251. 

3.  Bat  if  it  were  held  that  the  list  was  not  ooid^  stilli  the 
piaintiff  may  recover  what  he  has  been  compelled  to  payt 
over  and  above  his  proportion  of  the  taxes,  as  the  town,  in 
jasike  and  equity,  have  no  right  to  retain  it.  Listers  and 
seleotmen  are  the  agents  of  their  respective  towns,  and  the 
towns  ate  responsible  for  their  acts  and  omissions,  while  act* 
ing  within  the  scope  of  their  agency.  By  the  neglect  of  duty 
on  the  part  of  the  listers  of  Chester,  the  plaintiff  has  been 
compelled  to  pay  more  than  his  due  proportion  of  tlie  taxes 
of  that  town  ;  and  now  it  is  insisted  that,  although  the  town 
have  had  and  used  the  plaintiff's  money,  they  are  not  liable 
for  it,  and  that  his  only  remedy  is  against  the  listers,  who 
may  be  dead  or  insolvent.  This  cannot  be  law.  Gmrk  v* 
Corporation  qf  Washington,  12  Wheaton,  40. 

4.  The  payment  of  the  taxes  was  not  voluntary.  When 
demanded  they  were  paid  to  the  collector,  who  had  rate  bills 
and  warrants,  regular  on  their  face,  authorizing  their  collec 
tion.  The  plaintiff  could  not  test  their  validity,  nor  prevent 
the  officer's  taking  his  person  or  property  for  the  amount, 
without  payment.  When  me&ne  process  is  served  on  one, 
and  he  pays  a  sum  of  money  to  compromise  the  claim,  as  a 
general  rule,  he  cannot  recover  back  the  amount  thus  paid, 
however  unfounded  the  ckiim,  as  the  kiw  which  creates  the 
pressure  supplies  the  defence.  Instead  of  paying  the  oKMiey, 
he  should  contest  the  plaintiff's  right  to  it,  by  defending  the 
action.  But  when  a  payment  is  made  on  a  process  in  which 
the  right  cannot  be  tried,  the  principle  does  not  apply.  The 
true  principle  seems  to  be  this  —  that  when  money  is  paid 
to  an  officer  on  a  warrant,  or  any  final  process,  regohr  on  its 
face,  and  on  which  payment  may  be  enforced  by  a  levy  on 
the  person  or  property,  such  payment  must  be  treated  as 
compulsory.  Amesbury  W.  if  C.  Man.  Co.  v.  Amesbury^ 
17  Mass.  R.  461 ;  Preston  v.  CUy  ^  Boston,  12  Pick.  7  ; 
HiU  v.  Streety  5  Bing.  37  ;  15  C.  L.  R.  358 ;  Snowden  v. 
Doins,  1  Taunt.  358 :  Irving  v.  fViUson,  4  Term  R.  485 ; 
Lewis  V.  Hammond,  2B.dL  Ad.  206 ;  Stevenson  v.  Morti- 
mer, Cowp.  805 ;  Cadaval  v.  Collins,  4  Ad.  &.  EUis,  858 ; 
31  C.  L.  R.  206 ;  Dupsr  v.  KeeUng,  4  C. <&  P.  103 ;  I9C. 
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tVmMm,   U  R.  295  ;  Mor««Ml  v.  Palmet,  3  B.  dt  C.  789;  9  C.  L.  tt. 
^"m^'    232 ;  Smith  v.   C<|^,  6  M.  &.  S.  160,  cited  by  Kelly  in 

JVUUan  V.  Ray,  10  Ad.  dt  EHw,  82 ;  87  C.  L,  R-  61  ; 

Chase  ▼.  DranweU,  7  Greenl.  134 ;  Balet  v.  Thr.  V.  O. 

hi.  Co.,  3  Johns.  Gas.  238  ;  Ripley  ▼.  Geleien,  9  Johns.  R. 

201 ;  CHtUan  v.  iSnm^,  do.  370. 

5.  When  the  plaintiff  paid  the  taxes,  he  had  no  knowl* 
edge  of  the  UUgalUy  of  the  lists,  nor  could  he  have  ascer- 
tained, by  mere  inspection,  that  the  additions  had  not  been 
made  as  ordered.  The  payment,  then,  was  made  under  a 
mistake  of  the  facts  ;  that  is  to  say,  without  any  knowledge 

.  that  the  lists  bad  not  been  corrected.  On  this  ground,  the 
plaintiff  has  a  right  to  recoyer.  Milee  ▼.  Duncan,  6  B.  dk 
C.  671  ;  13  C.  L.  R.  293  ;  fVhUcomb  v.  fViUiams,  4  Pick. 
22&;  Waii  y*  Leggett^  8  Conn.  195;  FrankUn  Bank  v. 
Raymond,  3  Wend.  69;  Burr  v.  Verder,  do.  412  ;  Bodg- 
son  T.  WilliamSy  6  £sp.  Cas.  29 ;  Canal  Bank  v.  Bank  of 
Albany,  I  Hill's  R.  287  ;  fValker  v.  HiU,  17  Mass.  380. 

6.  No  demand  on  the  town  for  the  repayment  of  the  taxes 
was  required  to  enable  the  plaintiff  to  sustain  this  action. 
Uliea  Bank  y.  Van  Gensen,  18  Johns.  R.  485. 


The  opinion  of  the  court  was  delivered  by 

RfioriELD,  J.  —  The  power  of  taxation,  although  a  neces- 
sary attribute  of  the  sovereignty,  in  all  governments,  is,  to 
some  extent,  an  arbitrary  power,  as  well  in  free  governments, 
as  in  those  whose  powers  are  less  strictly  defined  ;  and  is,  by 
consequence,  more  or  less  subject  to  abuse.  This  power  is, 
however,  necessary  to  the  very  existence  of  any  political 
oigani^tion,  sufficiently  efficient  to  answer  the'  ends  of  all 
municipal  authority — the  just  protection  of  civit  rights,  the 
most  important  of  which  are  life,  liberty,  and  property, — ^for, 
without;  the  power  of  coercion,  protection  would  be  impossi- 
ble* Taxation,  too,  as  one  of  the  principal  sources  of  the 
power  of  coercion,  must  be,  to  some  extent,  discretionary  in 
the  legislature ;  so  that,  if  any  particular  subject  is  fairly 
within  the  power  of  taxation,  it  is  competent  for  the  legis- 
lature, by  general  lawd,  to  impose  taxes  to  an  indefinite 
extent — even  to  the  prohibition  or  atinihilation  of  any  given 
species  of  property.  The  inequality  or  injustice  of  any  sys- 
tem of  taxation,  established  by  the  legislature,  is  no  ground 
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of  deckuring  it  Ycnd,  as  was  ooneeded  in  the  case  of  Jtf  CW- 
lech  V.  State  ^  Maryland,  A  Pet.  Cond.  R.  487,  by  Ch.  J, 
Mafihall.     ''That  the  power  to  tax  involves  the  power  to" 
destroy,  is  a  proposition  not  to  be  denied." 

The  necessity  of  such  a  power  in  all  governments,  and  the 
diiBculty  of  restraining  its  abuse,  by  constitutional  checks, 
render  the  duty  of  courts,  in  relation  to  the  sobject,  always 
delicate  and  difficult.  In  the  present  case,  however,  we  are 
■ot  called  to  decide  whether  any,  and  if  any,  what  limits  it 
is  competent  for  the  courts  to  impose  upon  the  legislalofe  in 
regard  to  this  subject.  The  only  question  to  be  here  deten- 
mined  is,  how  far  the  mode  and  manner  of  taxation,  present 
bed  by  the  legislature,  is  necessary  to  be  pursued  by  the 
subordinate  municipal  authorities,  in  order  to  the  legality  of 
assessments  and  collections,  made  by  them. 

The  only  mode  of  taxation  allowed  by  the  legishiture  to 
the  several  towns,  is  by  vote,  and  assessment  upon  the  list  of 
the  poib  and  rateable  estate  of  the  citizens ;  such  lists  to  be 
perfected,  in  a  prescribed  time,  and  manner.  Now,  we  are 
by  no  means  prepared  to  say,  that  the  legality  of  a  tax  is,  in 
any  way,  affected  by  any  mere  circumstantial  error  or  defect  * 
in  the  detail  of  the  items,  which  go  to  make  up  the  entire 
grand  list  of  the  town.  Such  a  doctrine  would  render  legal 
taxation  extremely  difficult,  if  not  impossible.  More  or  less 
property  subject  to  taxation  will  always  be  omitted,  and  this 
will,  to  some  extent,  increase  the  burdens  of  all  the  other 
tax-payers.  Nor  will  the  tax  be  rendered  void  by  reason  of 
the  manner  in  which  any  matter  is  determined  by  the  listers, 
if  such  matter  rests  fairly  within  their  legitimate  discretion. 
For  instance,  in  making  appraisals,  or  in  determining  other 
matters  properly  referrible  to  their  discretion,  suitable  allow- 
ance is  to  be  made  for  the  varieties,  as  well  as  the  errors,  of 
judgment,  which  occur  in  all  matters  of  this  kind.  Such 
determinations  are  final,  being  made  by  law,  subject  to  no 
revision  here. 

But,  in  regard  to  those  matters  which  rested  primarily  in 
the  discretion  of  the  listers,  but  were  made  subject  to  revision 
by  another  board,  and  when  the  supervision  of  this  superior 
board  was  made  indispensable  to  the  perfecting  of  the  list', 
the  determination  of  the  listers  alone  was  of  no  avail. 

It  is  indispensable  to  the  legality  of  any  tax  imposed  by 
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Wmdmb,  the  town,  that  it  should  ha^e  been  made  opoo  a  Ikt  of  the 
]S43^''  polls  and  rateable  estate  of  the  inbabHants,  in  substantial 
"and  bona  fide  compliance  with  the  requisitions  of  the  statute. 
By  the  statute  in  force  at  the  time  of  making  the  list  in  this 
case,  the  listers  are  required  first  to  make  an  appraisal  of  the 
improved  real  estate  in  the  several  towns,  distinguishing  the 
land  from  the  buildings  and  building  lots.  This  appraisal  is 
then  to  be  revised  and  equalized  by  a  delegation  of  listers  of 
the  several  towns  throughout  the  county ;  and  when  such 
county  convention  order  alterations  in  any  of  the  towns, 
they  are  to  certify  them  to  the  listers  of  such  towns.  This 
appraisal,  thus  corrected,  is  subject  to  a  further  revision  by  a 
committee  of  the  legislature,  and  any  alteniticHis  required  by 
them  to  be  made,  are  to  be  certified  in  like  manner  to  the 
listers.  This  appraisal,  thus  completed,  forms  the  basis  of 
taxation  of  real  estate  for  five  years.  The  county  committee, 
in  the  present  case,  required  ten  per  cent,  to  be  added  to  the 
appraisal  of  buildings  and  lots  in  the  town  of  Chester ;  and 
the  state  committee  required  fifteen  per  cent,  to  be  added  to 
the  appraisal  of  land  throughout  the  county  of  Windsor — 
both  of  which  requisitions  were  properly  certified  to  the 
listers  of  Chester,  in  time  for  them  to  have  made  the  proper 
additions  before  the  tenth  of  December,  when  the  list  was 
required  to  be  completed.  The  addition,  both  of  the  ten 
per  cent,  on  buildings  and  lots,  and  of  the  fifteen  per  cent 
on  land,  was  wholly  omitted,  and  ten  per  cent,  was  deducted 
from  the  original  appraisal  of  buildings  and  lots.  In  this 
state  the  list  was  returned  to  the  office  of  the  town  clerk,  and 
taxes  assessed  upon  it.  As  the  plaintiff's  list  was  mostly  for 
personal  property,  he  was  very  considerably  affected  by  such 
omissions  and  alterations. 

Upon  two  grounds,  then,  we  think  thh  was  a  void  list. 
I.  The  plain  and  obvious  requisitions  of  the  statute,  in 
regard  to  the  manner  of  making  up  the  list,  were  disregarded, 
both  by  important  and  essential  omissionSf  and  by  arbUrary 
additian$j  without  even  the  color  of  right  or  legal  warrant. 
If  this  may  be  done  and  still  the  list  be  regarded  as  legal, 
so  might  it  with  equal  propriety,  if  the  entire  real  estate  in 
town  were  omitted,  or  inserted  wholly  at  random,  without 
even  the  form  of  an  appraisal.  The  proceedings  of  the 
listers  are,  in  the  present  case,  something  worse  than  an 
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omituon  to  return  their  apprainl  to  the  county  or  state 
mittee  for  revision-^-wbich,  by  statute,  is  made  indispensable 
to  its  binding  force.  " 

3.  The  list  was  not  complttty  until  the  alterations,  required 
by  the  county  and  state  committees,  were  made*  Until  that 
time,  it  was  merely  in  an  inchoate  state — so  imperfect,  as  no 
more  toJoro^  the  basis  of  any  legal  tax,  than  if  it  had  been 
reUirned  atany  former  stage  in  its  progress.     . 

We  b<i¥e  not  thought  it  necessary  to  examine  in  detail, 
the  AUiuerous  cases  read  at  the  bar.  They  seem  all  to  con* 
cur  in  the.  principle  above  stated,  and  which  is  expressed  by 
Ch.  J.  Shaw,  in  Torrey  v.  MilU>ury,  21  Pick.  65 :  ''  One 
rule  is  very  plain,  and  well  settled,  that  all  those  measures, 
which  are  intended  for  the  security  of  the  citizen,  for  securing 
an  equality  of  taxation,''  &c.  ^'  are  conditions  precedeni^^nA 
if  they  are  not  observed,  he  is  not  legally  taxed,  and  he  may 
resist  it."  I  would  add,  as  a  further  qualification  of  the 
general  proposition,  here  laid  down,  that  these  "  measures,'' 
in  order  to  become  '^-conditions  precedent,"  must  be  such 
matters  as  enter  into  the  framew<^k  of  the  assessment,  and 
affect  its  principle,  and  not  its  details  merely.  The  mistakes 
which  occurred  in  footing  the  list,  in  the  present  case,  al- 
though sufficiently  obvious,  and  injuriously  affecting  the 
plaintiff's  interest,  we  have  not  been  able  to  consider  impor* 
lant  to  the  legality  of  the  taxes  assessed  on  svch  list.  So, 
too,  the  list  not  being  returned  to  the  town  clerk's  office,  in 
the  year  1834,  until  after  the  tenth  of  December,  notwith- 
standing the  cases  of  Thurston  v.  LUiley  3  Mass.  R.  4S9, 
ThamM  Man.  Co.  v.  Lathrap,  7  Conn.  550,  and  2%ayer 
v.  SiearnSy  1  Pick.  482,  we  should  hesitate  to  pronounce 
any  just  ground  of  declaring  all  taxes,  assessed,  thereon,  void. 
So,  too,  the  appraising  of  an  acknowledged  less  number  of 
acres  than  should  have  been,  and  on  that  account  propor«> 
tionably  raising  the  rate  of  appraisal,  oilthough  a  departure 
from  the  requirements  of  the  statute,  relates  to  matters  rest- 
ing wholly  in  the  discretion  of  the  listers,  in  the  first  in- 
stance. 

We  come,  now,  to  consider  the  remaining  arguments 
ui^ed  against  the  recovery  in  this  particular  action,  which  is 
assumpsit  for  money  had  and  received,  and  in  favor  of  the 
proposition  that,  if  a  recovery  can  be  had  in  this  form  of  ac- 
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tion,  it  fihoold  onlj  be  for  the  eicessi  paid  by  the  pkintiffi 
above  what  would  have  been  his  just  proportion  of  the  legal 
taxes. 

In  r^;ard  to  the  propriety  of  this  remedy  we  entertain  no 
donbt.  Money,  the  payment  of  which  is  coerced  tinder  any 
eolor  of  authority,  which  proves  void,  auiy  always  be  reoov* 
ered  in  this  form  of  action*  In  regard  to  money  coUeded 
under  final  process,  it  cannot  be  recovered  until  the  jo^ 
ment,  for  the  enforcement  of  which  such  process  issued,  is 
reversed ;  and  then  it  may  always  be  recovered  in  this  form 
of  action,  as  is  every  day's  practice,  f n  r^;anl  to  money 
paid  under  tax  warrants,  where  the  taxes  are  iUegal,  the  ques- 
tion may  always  be  tried  directly,  in  an  action  (or  the  money, 
against  the  corporation  who  hold  it,  or  trespass  against  the 
collector  or  selectmen.  Adam  v.  Totim  of  Liiehfield^  10 
Conn.  R.  127  ;  Pr€$ton  v.  City  qf  Boatan,  13  Pick.  R.  7  ; 
7  Conn.  R.  550 ;  Amesbury  Man.  Co*  v.  Ameahury^  17 
Mass.  R.  461 ;  4  Pick.  361 ;  and  many  other  cases  cited  by 
counsel. 

But  it  is  urged  that  such  recovery  cannot  be  had  until 
after  demand  and  refusal  to  pay  the  money.  No  case  is  read 
which  goes  this  length ;  and,  in  principle,  we  think  it  unne* 
cessary  and  unreasonable.  The  recovery  here  goes  upon  the 
ground  that  the  payment  was  coerced  by  color  of  an  author* 
ity  in  law,  which  was,  in  &ct,  always  void.  The  law,  in 
such  case,  implies  a  promise  to  pay  back  the  money  pies* 
ently.  Interest  is  recoverable  thereon,  and  the  statute  of 
limitations  b^ins  to  run  frpm  the  time  of  payment  This 
view  sufficiently  answers  another  objection,  i.  e.  that  the  pay- 
ment on  the  part  of  the  plaintiff  was  voluntary. 

Upon  the  question,  whether  the  plaintiff  shall  here  recover 
the  whole  amount  of  taxes  paid,  although,  in  some  sense,  that 
operates  severely  upon  the  town,  we  have  not  been  able  to 
find  any  middle  course,  which,  in  principle,  we  could  justify. 
The  recovery  goes  upon  the  ground,  that  the  list  was  imper- 
fect, irregular,  and  defective,  and  wholly  void.  The  assess- 
ment was,  therefore,  void.  The  town,  which  acts  only 
throHC[h  iU  agents  and  officers,  and  by  its  votes,  is  afleeted 
by  all  acU  of  its  officers,  within  the  general  scope  of  their 
duties.  If  it  were  not  so,  they  migbt  escape  all  legal,  as  well 
as  moral,  responsibility ;  and,  from  being  esteemed  soulless — 
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•8,  indeed^  of  necessity,  tbey  are^^they  would  become  wholly 
Imsponsible.  The  tax  being  void,  then,  they  shoold  not 
tetain  the  money,  or  any  part  of  it.  Towns  have  no  legal ' 
claim  npon  the  citizen  to  contribute  to  the  public  bttrdens, 
except  in  a  prescribed 'mode«^y  compelling  the  payment  of 
legal  taxes.  This,  in  the  case  of  the  plaintitf,  they  have 
voluntarily  foregone,  in  attempting  to  impose  upon  him  an 
illegal  tax.  We  consider  the  remedy  here  aflbrded,  of  suf- 
fering the  plaintiff  to  recover  the  entire  sum  thus  wrongfully 
taken  from  him,  but  a  simple  act  of  justice ;  and  if  the  form 
^the  redress  operates  severely  upon  the  defendant,  it  is  but 
a  salutary  and  necessary  restraint  upon  the  disregarding,  by 
public  officers,  of  the  plain  and  obvious  provisions  of  so  im- 
portant a  statute,  as  that  regulating  the  entire  subject  of 
taxation  in  the  state. 

It  has  been  said  the  consequence  of  stich  a  decision, 
as  we  here  make,  will  be  fearful.  I  apprehend  no  such  con-^ 
sequences.  Few  such  cases  have  occurred,  or  will  occur ; 
and  if  they  do  occur,  whether  more  or  less  seldom,  it  is  bet* 
ter,  we  think,  that  this  wholesome  remedy  be  applied  to 
them,  than  that  they  be  suffered  to  multiply  without  redress^ 
or  rebuke. 

Judgment  affirmed* 


1843. 

Powvrt 
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JoHit  D.  FowBBs  If.  SaMzs  SoiTtttoAtc  and  Wtve^ 

A  promise  bj^  the  husband,  that  he  Will  see  »  debt  paid,  which  the  wife 
owed  when  sole,  and  which  is  barred  by  the  statute  of  limitations,  wiH 

not  remoTe  the  statate  bar,  ill  a  salt  a^inst  hasband  and  w?ib. 

« 

This  was  an  action  of  book  account^  appealed  from  a  jus^ 
fice  of  the  peace.  Upon  its  entry  in  the  county  court,  a 
judgment  to  account  was  rendered,  and  an  auditor  ap* 
pointed^ 

It  appeared,  from  the  auditor's  report,  that  the  plaintiff 
exhibited  an  account  against  the  defendants  for  medical  ser* 
vices  rendered  to  the  wife  of  said  Southgate,  when  sole, 
more  than  six  years  before  the  bringing  of  the  suit ;  that  the 
defendants  plead  the  statute  of  limitations,  to  which  the 
plaintiff  replied  a  promise  by  the  said  James  Southgate, 
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within  six  years  and  after  the  marriage,  to  paj  the  amount  of 
the  account ;  that  the  auditor  admitted  the  testimony  offered 
to  prove  said  promise,  and  that  the  facts  proved  by  the  testi-' 
mony  were  — 

"  That  a  little  over  two  years  ago,  the  witness,  as  the  agent 

<  of  the  plaintiff,  met  the  said  James  Southgate,  and  told 

<  him  that  the  plaintiff  had  a  claim  against  his  (Soutfagate's) 

*  wife,  and  asked  said  Southgate  if  he  would  see  that  it  was 

<  paid  ;  and  said  Southgate  said  he  would,  and  said  that  he 

*  would  pay  it.     The  witness  said  to  Southgate  —  <^if  yoo 

<  will  say  that  the  debt  shall  be  paid,  that  is  enough  '^ ;  and 
^  said  Southgate  said  be  would.'' 

The  auditor,  upon  this  statement  of  facts,  submitted  to  the 
court  whether  the  plaintiff  ought  to  recover. 

The  court  rendered  judgment  for  the  defendants.  The 
plaintiff  excepted. 


O.  P.  Chandler,  for  plaintiff. 

It  may  be  considered  as  now  settied,  that  the  statute  of 
limitations  contemplates  the  contract  as  still  sulisisting, 
though  the  remedy  has  been  taken  away,  —  establishing  a 
legal  presumption  of  payment,  and  a  loss  of  the  means  of 
defence,  which  presumption  may  be  rebutted  by  the  acknowl- 
edgment  of  the  party  ;  and  this  is  sufficient,  though  it  bo 
a  mere  admission,  made  in  the  presence  of  a  third  person. 
Quantock  v.  England,  5  Burr.  2630 ;  Whitney  v.  Bigdow, 
4  Pick.  113;  Patterson  v.  Choat,  7  Wend.  446  ;  Baxter  v. 
Penniman,  8  Mass.  184  ;  Gailer  v.  GrinnM,  3  Aik  352 ; 
Olcott  V.  ScaUs,  3  Vt.  176 ;  Barton  v.  Bellany,  7  Vt. 
56 ;  Phelps  v.  Stewart,  12  Vt.  264 ;  Alexander  v.  Hutch- 
inson, Hank's  R.  535. 

If  any  new  promise,  or  direct  undertaking  were  necessary, 
to  constitute  the  foundation  for  the  suit,  as  the  cause  of 
action,  it  is  admitted  that  such  promise  cannot  be  predicated 
of  the  wife,  during  coverture,  and  the  action  being  joint  it 
must  fail ;  and  on  this  ground,  alone,  did  the  court  put  the 
question  in  the  case  of  Pittam  v.  Foster  et  al.,  8  Com.  L. 
67. 

The  admission  by  the  husband  revives  the  debt  as  to  both, 
for  the  reason  that  the  admission  of  one  of  several,  having  a. 
community  of  interest,  will  bind  all.      Thus,  the  admission 
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•f  one  of  two  ftatwi  in  a  8att>  one  of  two  joint  gtantori,  ou    Wmmwo*, 
of  two  joint  executors,  one  of  several  joint  debtors,  ooaip9>       iS?'* 
smg  a  Toltintary  associationy  binds  the  whole.     7  Wend.  ld&;      t^9w^m^ 
Johnson  t.  Bwrdd^,  15  Johns.  R.  3 ;   WMU  v.  JHofc,  S    ^    • 
PicIl.  393.    Admission  by  one  partner,  after  dissohition,  is   ^^ST 
sofficient  to  take  the  case  oot  of  the  statute,  thoogh  not  to 
establish  an  original  liahilitj.    7  Wend.  441. 

Pmgm^nt  by  one  of  several,  on  a  joint  and  several  note, 
takes  the  case  out  of  the  statute.  Burleigh  v.  ScoU^  15 
Com.  L.  151 ;  Fsoss  v.  Hint,  31  Com.  L.  40 ;  Howard  r. 
Shumwajff  13  Vt.  358.  During  the  coverture,  the  debt  i9, 
in  fact,  the  debt  of  the  husband,  and  the  wife  is  joined  to 
save  the  remedies  against  her,  in  the  event  of  his  decease. 
In  Lockwood  v.  XrnlAfr,  37  Com.  Law.  83,  it  is  held,  that 
« dtschai^  of  the  husband  under  the  insolvent  law,  dis- 
charges the  wife,  and  that,  during  coverture,  the  debt  is  that 
ef  the  hosband.  During  coverture,  the  identity  of  the  wife 
is  so  far  meiged  in  that  of  the  hosband  that  he  acts  for  her 
in  tmp^c^  to  her  liabilities. 

Traeg  tf  Converge,  for  defendants. 

I.  Unless  the  husband's  promise  revives  the  debt  against 
the  wife,  this  suit  cannot  be  sustained.  And  upon  what 
principle  can  it  revive  the  debt,  as  against  her  ?  Obviously 
BO  other,  than  that  he  acted  as  her  agent.  But  she  could 
not,  hefself,  make  a  promise  which  would  bind  her ;  and 
therefore,  there  could  not  be,  either  expressly  or  by  implica* 
tion,  any  delegation  of  authority  by  her  to  another  to  do  it 
And  besides,  if  the  huiA)and  had  power,  as  the  agent  of  the 
wife,  to  bind  her,  the  promise  should  have  been  mado  in  her 
Mtme.  But  it  was  made  neither  in  her  name,  nor  by  her 
authority. 

IL  But  this  case  has  been  likened  to  that  of  piartners  or 
joint  signers  of  notes,  where  the  acknowledgement  by  one, 
revives  the  debt  against  alL  There  is  no  analogy  between 
the  caaes.  If  the  husband  and  wife  are  partners,  then  the 
wife  should  be  hoMen  for  all  the  debts  he  eontracts,  and  be 
responsible  for  all  the  promises  he  makes  during  covertuse. 
He,  also,  should  be  bound  by  her  acknowledgement  of  a 
debt  against  him.  The  wife,  after  marriage,  has  no  contiol 
over  the  property  of  her  husband ;  and  however  nrack  sha 
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WiimMA,  bfought  into  the  partMtMp  ametrhy  nhe  ham  the  eonlral  of 
iSS^^  aone  of  it  -^cannot  eVen  take  it  to  pay  her  own  debti,  vridH 
P^^^^  tat  her  bUiband's  coosent ;  neither  can  she  control  any  prop- 
erty ahe  acquires  duiing  coTertiA'e.  If  the  doctrine  contend*- 
ed  for  on  the  other  side,  is  onrrecty  then  the  husband  coold, 
by  his  own  act,  entail  debts  upon  bis  wife,  when  at  the  same 
time,  she  could  command  no  property  with  which  to  pay 
tbem,  although  the  husband  may  possess  thousands,  actoally 
leceived  from  her. 

We  are  unable  to  find  any  adjudged  case  to  sustain  this 
suit.  The  case  of  Piitam  v.  Fo$ter^  8  Com.  L.R.  is  against 
it. 

The  opinion  of  the  court  was  delivered  by 
Bekhett,  J.-*- The  question  presented  for  our  considera- 
tion is,  whether  the  declaration  of  Soutbgate  to  the  agent  of 
the  plaintiff,  that  he  would  see  the  amount  paid,  removed  the 
atatute  bar,  which  had  then  run  upon  the  account  To 
enable  the  plaintiff  to  recover  in  this  action,  the  bar  must  be 
removed,  both  as  to  husband  and  wife.  In  Whilconib  v.  WhU- 
ney,  Doug.  R.  651,  it  was  held, 'that' the  admission  of  one  of 
two  joint  and  several  promisors,  took  the  case  out  of  the 
ataUite  as  to  both.  Thot^h  the  soundness  of  this  case  has 
been  frequently  questioned,  and  is- opposed  to  a  case  ia 
Ventris,  ^et  it  has  been  folbwed  by  aubsequent  cases  in 
England,  and  the  same  case  has  been  leoognised,  as  good 
authority  in  this  state,  in  the  case  of  Joaign  v.  Smith,  13 
Vt.  R.  353.  It  has  been  frequently  said  by  judges,  however, 
that  it  ought  not  to  be  extended.  The  principle  upon  which 
part  payment,  or  other  admission  of  one,  is  allowed  to  affeot 
'  other  parties  jointly  indebted  with  the  person  who  makes  the 
admission,  is  the  community  of  interest  between  them,  by  rea- 
son of  which  the  act' of  one,  in  legal  contemplation,  is  the  act 
of  all.  I  am  not  aware  that  it  has  ever  b4en  attempted  no 
extend  this  principle  to  a  case  where  the  promise  or  obliga- 
tion was  only  9eDeraly  and  not  either  joint,  or  joint  and  sev- 
end.  Though  the  obligation  may  have  been  join^,  yet,  when 
the  community  of  interest  has  once  ceased,  the  princi- 
ple ososes  to  have  application.  Hence,  in  the  case  of 
MhvM  V.  TredgMy  9  C.  L.  R.  12,  it  was  held,  that  after 
the  death  of  one  of  two  joint,  or  joint  and  several  oontracton, 
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In0  emeotofv-caimot  be  prejudicod*  or  imde  lidbte)  by  a  ptft    Wwiwofc, 
{Ajmeiit.by  the  survivor,  after  the  lapse  of  six-  years^  vSS. 

If  the  promise  of  the  hosband;  that  he  would  see  the  debt  B9wetu 
paid,  removes  the  statute  bar^  as  against  husband  and  wife,  ^  *• 
U  must  have  the  same  effect  if  the  vrife  be  sued'  alone  for  ic«aw 
the  debt,  upon  the  death  of  the  husband;  But  the  husband 
and  wife  are  not  jaini  contractors.  The  debt  is  not  ^joM 
debt  against  husband' and  wife ;  but  remains,  after  marriage^ 
the  debt  of  the  wife.  The  husband  is  not  mad<s  chaigeable 
for  thedebt  of  the  wife  during  covertorej  upon  the  princi^ 
pie  that  the  marriage  makes  it  his  disbt.  If  he  dies  Shtt, 
the  debt  does  not  survive  against  his  representatives,  whether 
the  husband,  by  the  marriage,  acquired  a  property  with  the 
wife  or  not.  The  reason  assigned  in  the  books  why  the  bus* 
band,  while  living,  should  be  a  party  to  the  suit  with  the 
wife  is,  that  judgment  may  be  against  both,  as  the  wife  can- 
not be  imprisoned  upon  a  civil  process  alone,  without  a  vio- 
lation* of  the  marital  rights.  For  myself,  then,  I  think  it  is 
dear,  that  the  husband's  admission  cannot  remove  the  bar 
as  to  the  wife,  upon  the  ground  that  they  are  joint  promisors 
or  debtors^ 

But  it  may  be  thought  that  the  husband  acts  as  the  agent 
of  the  wife,  and  that,  consequently,  his  admissions  shouM 
bind  the  wife.  But  whence  does  he  derive  his  authority  ?  R 
is  not,  I  think,  one  of  the  marital  rights,  flowing  from  the 
marriage.  These  are  all  well  defined  ;  and  it  has  never  been 
beard  of,  that  among  these  is  to  be  found  the  right  in  the 
fansband,  by  his  admissions,  to  remove  a  statute  bar,  whicb, 
otherwise,  might  avail  the  wife,  not  only  during  the  husband's 
liability,  but  after  that  may  have  ceased. 

While  mMler  coverture,  the  wife  can  make  no  promise* 
which  will  be  obligatory  upon  her  ;  and  mueh  less  can  she 
appoint  an  agent  to  make  one  for  her.  In  the  case  of  Ax9an 
V.  Blakely^  2  McCord's  R.  5,  it  was  expresssly  adjudged 
that  the  promise  of  the  wife,  after  marriage,  to  pay  a  debt 
contracted  while  sole,  will  not  take  the  case  out  of  the  stat- 
ute. So  in  Piitam  v.  Foster  fy  Norris  and  hU  wife,  8  C. 
L.  R.  67.  Foster,  and  the  wife  of  Norris,  while  sole,  had 
executed  a  joint  note,  and  it  was  held  that  the  admissions  ol 
Foster,  after  the  intermarriage  of  Norris  and  his  wife,  would 
not  take  the  case  out  of  the  statute  as  agabst  Norris  and  his 
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.  wife.  The  eaae  proceeds  upon  the  grotmd  Ihftt  a  prooiiae 
by  the  wife,  made  after  marriage,  could  not  be  avaiUbie ; 
"and  consequently  she  cannot  be  pffejudiced  by  tbeadmisaons 
of  her  co*contractor.  To  lake  a  case  out  of  the  aCatnle, 
Ihere  must  be  an  admission  of  the  debt,  accompanied  with 
a  willingness  to  pay  it,  or  at  least,  not  with  an  uowillingnesa 
As  an  individual  member  of  this  oourl,  I  think  that  South- 
gate  had  no  authorityi  either,  as  derived  from  a  coosmunity 
of  interest,  as  in  the  case  of  joint  contractors,  or  from  the 
marriage  tie,  or  from  any  authority  subsequently,  by  implica- 
taoD,  derived  from  the  wife,  to  make  any  admissioDs  which 
ahould  defeat  th^  wife  of  the  benefit  of  the  statute,  if  sued 
after  the  death  of  her  husband,  or  the  husband  and  wife 
when  both  are  sued  for  her  debt,  as  is  now  the  case.  These 
grounds  are  sufficient,  in  my  view,  for  affirming  the  judgment 
of  the  county  court. 

But,  as  the  auditor  finds  the  facts,  Southgate  did  not  un- 
dertake or  promise,  for  the  wife,  or  for  himself  and  his  wife, 
io  see  the  debt  paid ;  but  it  is,  by  its  very  terms,  his  sole 
promise.  Some  of  my  brethren,  who  concur  in  the  results 
think  the  case  should  staad  upon  this  ground.  If  it  should 
be  objected,  as  a  result  of  this  doctrine,  that  it  creates  diffi- 
culties in  suing,  where  a  feme  covert  is  debtor,  and  the 
statute  has  run  ;  it  is,  in  my  opinion,  a  sufficient  answer  to 
such  objection  to  say  that  that  is  no  reason  why  a  statute, 
which  has  eminently  been  styled  a  statute  of  repose,  and 
which  bad  its  foundation  in  part,  as  it  is  said,  in  the  civil  law, 
as  a  punishment  for  the  negligence  of  the  creditor,  should 
not  have  its  eflect. 

The  plaintiff  might  sue  at  an  earlier  day.    In  the  case  be- 
*  fore  us  the  claim  is  of  some  fifteen  years  standing. 

It  is  possible  an  action  might  have  been  maintained  on 
4he  promise,  against  Southgate  alone ;  bat  this  is  a  pcMut  not 
befafe  the  court,  and  no  opinion  is  expressed  upon  it 

Judgment  of  the  county  court  is  affirmed. 


OF  THE  STATE  OF  TBRBIQMT.  477 

Wiuf0ft, 
John  Stimson  v.  Jacob  A.  Gumming^*  .    '^srT* 


Cmnminfi. 


CertKiti  liotei  of  hand  haring  been  delitered  hy  8.  C.  to  S.  «•  sn  indeninitj,  BUmtaa 
and  the  Mone  havwg  eome  into  tbe  hands  of,  and  been  jeoUected  bf ,  i.  ^^^^.^ 
C»,  It  WM  held,  ia  an  action  in  favor  of  S.,  against  J.  C.,  to  reeoter  the 
amount  thns  collected,  that  S.  C  was  not  a  competent  witness  to  proye 
that  the  notes  had  been  obtained  by  him,  with  the  consent  of  the  attor- 
ney holding  them  for  collection,  and  had  been  sold  by  him  to'the  defbli- 
daat  fbr  a  irmlaable  eeasidOTatUmt 

This  was  an  action  of  assumpsit^  for  money  had  and 
received. 

Plea,  general  issue,  and  trial  by  jury. 

On  trial,  the  plaintiff  gave  evidence  tending  to  prove,  that 
one  Stephen  Cummings  delivered  to  the  plaintiff 'several 
notes  of  hand,  to  the  amount  of  about  four  thousand  dollars, 
to  collect,  and  from  the  avails  thereof,  to  pay  and  indemnify 
himself  for  liabilities  he  had  incurred  at  the  request  of  the 
said  Stephen,  and  next,  in  trust,  to  pay  and  indemnify  one 
Pliny  Parker  for  his  liabilities  for  said  Stephen,  and  the 
remainder,  or  residue  to  be  returned  to  said  Stephen  ;  that, 
the  plaintiff  not  being  fully  paid,  nor  said  Parker,  a  part  of 
said  notes  were,  without  the  consent  of  the  plaintiff,  eloigned, 
and  that  the  defendant  had  possession  of  the  same,  and  had 
collected  the  money  on  a  part  thereof.  The  defendant  then 
offered  the  said  Stephen  Cummings  to  prove  that  he  obtained 
possession  of  a  part  of  said  notes,  by  the  consent  of  the  attor- 
ney, who  held  the  same,  and  delivered  to  the  defendant  a 
part  thereof ;  and  that  the  defendant  purchased  the  same  of 
him,  in  good  faith,  and  for  good  consideration  ;  and  that  these 
were  all  he  had  collected.  The  plaintiff  objected  to  the  said 
Stephen  as  an  incompetent  witness,  on  account  of  interest, 
but  the  court  overruled  the  objection  and  admitted  the  wit- 
ness. 

The  jury  returned  a  verdict  for  the  defendant.  To  the 
decision  of  the  court  admitting  the  witness,  the  plaintiff  ex- 
cepted. 

J?.  Waahbum,  for  the  plaintiff,  contended, 
1  •  That,  in  case  of  a  recovery  by  the  plaintiff  against  tbe 
defendant,  the  witness  would  be  liable  to  the  defendant 
on  his  implied  warranty  that  he  was  the  owner  of  the  notes. 
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WniBioft,    I  Swift'a  Dig.  384 ;  2  Krat's  Com.  478 ;  Abdina  r.  Stamgk^ 
iSS?'    Jim,  1  Salk.  810. 


Couuaiagi. 


2«  That  the  ioterast  of  the  witnesi  was  not  balanced,  be* 
!Lim^  eauie  ia  case  of  a  recoTerjr  by  the  plaiotiff,  against  the 
defendant,  the  witness  would  not  only  be  liable  to  the  defen- 
dant for  the  amount  of  damages,  but,  also,  for  the  costs  of 
this  suit.  IauHs  v.  Peake,  7  Taunton,  153,  (2  C.  L.  R. 
54,) ;  PUkin  r.  LeavUt,  13  Vt.  R.  379 ;  Marquand  t. 
Webb,  16  Johns.  R.  69 ;  Butler  ▼.  Warrm,  11  Johns.  R. 
67. 

3.  That  the  witness  was  not  competent  to  prove  the 
defendant's  title  to  the  notes.  Parker  v.  Hammond,  13  Vt 
R.  242;  1  Sw.  Dig.  782 ;  3  Stark.  Ev.  1647. 

Traq/  8f  Converse  and  C.  French^  for  the  defendant. 

The  plaintiff  held  the  notes  merely  as  the  trustee  of  the 
witness,  who  placed  them  in  his  hands  voluntarily,  and  could 
recall  thepr  when  he  saw  fit,  and  dispose  of  them  as  he  chose* 
But  should  it  be  determined  that  the  plaintiff  has  a  right  to 
maintain  this  action  against  Jacob  A.  Cummiogs,  and  he 
recovers  in  the  suit,  and  thereby  imposes  a  legal  obligation 
on  the  witness,  to  the  defendant,  to  the  amount  of  the  judg- 
ment thus  obtained,  the  witness  is  not  affected  by  such  judg- 
ment, in  any  other  manner  than  by  the  mere  changing  of 
his  liability  from  the  plaintiff  to  the  defendant.  If  the  de- 
fendant recover  his  costs,  the  witness'  liability  to  the  plaintiff 
remains  unchanged.  He  was  liable  to  the  plaintiff  when  he 
delivered  him  the  notes ;  and  if  he  has  taken  them  away 
before  the  liability  was  discharged,  if  the  plaintiff  can  recover 
at  all,  he  can  recover  no  more  than  his  claim  against  the 
witness ;  and  might  not  so  much,  if  the  notes  delivered  to 
the  defendant  were  of  a  less  amount.  Where,  then,  is  the 
interest  that  shall  exclude  him  from  testifying  for  the  defend- 
ant? 

The  opinion  of  the  court  was  delivered  by 
HfiBARD,  J. — ^The  defendant,  to  relieve  himself  from  the 
imputation  of  having  improperly  obtained  possession  of  the 
notes,  oOered  the  witness,  Stephen  Commings,  *^  to  piovo 
that  he  obtained  possession  of  a  part  of  said  notes  from  the 
attorney  who  held  them,  and  delivered  to  the  defendant  a 
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pafttheredf;  and  thtt  defendant  purehaaed  the  anne  of  Wiudmb, 
him  in  good  fiiith,  and  for  good  consideration,  and  these  iSST^* 
were  all  be  had  coHectedi"  r^m 

The  same  principle  that  is  infolved  in  this  case,  was    ^  v. 
decided  in  the^tase  of  Parker  t.  Hamm&ndj  13  Vt.  R.  842; 
and'littl^  need  be  said  in  illustration  of  this  case  more  than  to 
refer  to  that* 

It  is  a  well  settled  principle  of  law,  that,  upon  the  sale 
of  a  chattel,  the  vendor  warrants  the  title,  and,  in  the  case 
of  a  failure  of  title,  upon  suit  brought,  the  measure  of 
damage  is  the  value  of  the  chattel,  and  the  cost  of  the  fbr- 
mer  suit,    Ijewis  v.  Peakey  7  Taunton,  153. 

The  same  doctrine  is  laid  down  in  3  Stark.  Ev,  1647,  that 
**  a  witness  who  is  answerable  to  vendee,  in  case  the  title 
turn  out  to  be  defective,  is  not  competent  to  support  the 
Ihle  in  an  action  aganst  his  vendee,  founded  on  an  alleged 
defect  of  title."  If  the  phintiiT  recovers  in  this  suit,  the 
defendant's  claim  upon  the  witness  would  be  for  the  amount 
of  the  notes,  and4he  cost  of  this  suit.  8  Stark.  £t.  894. 
Stephen  Cummings,  having  obtained  these  notes  through  the 
agency  or  permission  of  the  attorney,  would  be  liable  to 
the  plaintiif  for  the  amount,  whereas,  having  sold  them  to 
the  defendant,  with  an  implied  warranty  of  title,  at  least, 
he  wouM  be  liable  to  the  defendant,  on  feilure  of  title,  in 
the  amount  of  the  noteV,  and  the  cost  of  this  suit.  He, 
therefore,  has  a  preponderance  of  interest  in  fevor  of  the 
defendant,  and  vras  not  competent  without  a  discharge. 

Judgment  reversed* 


Nathaniel  Pimoret  v,  Joel  6.  Watkins. 

A  l«adlord  may  d«elare  against  an  aaaignee  of  hia  laaate,  for  a  ahars 

of  the  rent  reterTod  in  the  leaae,  proportioned  to  the  relatire  raloe  of 

the  part  held  bj  assignment. 
Qu«r»— Whether,  npon  an  allegation  that  all  the  estate,  interest,  dbe.  of 

the  lessee  came  by  assignment,  to  the  deftadaat,  proof  that  part  only  of 

lbs  loasshold  premises  was  aasignad,  is  a  Ttriaaee. 
A  reversionary  estate  in  fee,  and  a  particnJar  estate  for  life  or  years,  may 

be  conyeyed  by  the  same  deed. 
C.  W.  receiyed  from  N.  P.  and  his  wife,  widow  of  E,  W.,  a  leaw  during 

her  life,  of  all  the  estate  set  off  to  her  as  dower,  ftom  the  estate  of  B. 
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W^  wliieli  bDniwM  of  •eftei«  fcniMiaff,  m4;  37  mim  oT  Umd.    Hm 

estate  of  £.  W.  had  been  aitigned  to  £.  W.  the  yoanfei,  who  had  de- 
ceased, leaving  the  said  C.  W.and  ^ve  other  children ;  and  the  reFersion 
of  said  bnildings  had  been  assigned,  by  a  committee,  to  C.  W.  and  of 
the  37  acres,  to  the  said  other  flye  children.  C.  W.  ezecdted  a  deed  to 
te  J.  W.  eenvejring  all  his  right,  tide,  Ac.  in  the  bnildings  and  Iaa4 
on  which  the j  stood,  as  **  described  by  the  doings  of  the  comoslttee  on 
record,*'  and  also,  ^  one  other  piece  set  off  by  said  committee  of  the 
rmfnon  of  the  widpw  of  £.  W.;"  and  it  was  proved  that  the  land 
assigned  as  dtnoer  to  said  widow,  had  been  known  in  the  family,  and 
■equhed  the  name  of  the  rossrston,  and  was  so  denominated  in  the  par* 
titio»  anmiff  the  heirs  of  fi.  W.  the  yoanger.  AiU-^That  «•  thie  rwesr- 
jien^"  nrast  be  taken  to  mean  the  4e^«r,  of  said  widow,  and,  therefore, 
that  the  conveyance  to  J.  W.  embraced  the  leasehold  interest  of  C  W. 
in  the  37  acres,  so  as  to  hold  J.  W.  for  the  payment  of  rent  thereon,  as 
assignee  of  C.  W. 


Tmis  was  ao  action  of  covenant  broken,  fer  non-poyment 
of  rent,  in  which  the  plaintiff  deckred,  that  oo  the  latfa 
of  Febmary,  1833,  he,  with  his  wife,  Rebecca  Pingrey, 
exaeuted  to  Charles  W.  Welkins,  his  heirs  and  assigns,  for 
and  during  the  natural  life  of  said  Rebeoca,  a  lease  of  *^  all 
'  that  certain  part  of  the  real  estate  of  Elias  Walktns,  senior^ 
^  kite  oT  Chester,  deceased,  that  was  set  off  to  said  Rebecca^ 
^  as  widow  of  the  deceased,  as  her  thirds,  lying  and  being 

*  in  Chester  aforesaid,  together  with  the  baildings  thereoa, 
'as  set  to  her  by  a  committee  appointed  for  that  purpose,'^ 
ko. ;  that  said  C.  W.  Watkins,  for  himself,  bis  heirs  and 
assigns,  eorenaated,  in  said  lease,  to  pay  the  ssid  Pingrey 
and  wife,  as  rent  for  said  premises,  the  sum  df  |^43.60  per 
annum,  on  the  first  dhy  of  Aj>ri!  annually  ;  that  said  C.  W. 
Watkins  entered  into  possession  of  the  premises  under  said 
lease,  and  that  on  the  8th  of  February,  1840,  <<  all  the  es- 
'  tate,  right,  title,  interest,  term,  then  to  come  and  unexpired, 

*  &.C.  of,  in  and  to  the  said  demised  premises,  with  the  ap- 

*  purtenances,  by  assignment  thereof,  then  and  there  legally 
'  made,  came  to,  and  vested  in,  the  said  Joel  G.  Watkins  ;^ 
that  the  defendant  entered  upon'  the  possession  of  the 
premises,  under  said  assignment,  and  continued  thereof 
possesnd,  until  the  decease  of  said  Rebeoca,  on  the  5th  of 
July,  1840,  and  that  the  defendant  had  not  paid  the  rent 
due  for  said  premises  on  the  Ist  df  April,  1840. 

The  defendant  pleaded  that  the  right,  title,  &c.  of  the 
said  &  W.  Watkins  did  not  come  to,  and  vest  in,  him  by 
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aflsignment  as  alleged^  aod  that  he  had  not  been  possessed 
thereof.     Issue  joined  to  the  country. 

The  plaintiff  read  in  evidence  an  assignment  of  dower  to" 
the  said  Rebecca  in  the  estate  of  the  said  Elias  Watkins, 
senior,  made  in  April,  1814,  by  which  it  appeared  that  said 
dower  consisted  of  37  acres  and  72  rods  of  land,  and  also 
certain  parts  of  the  dwelling  house,  and  barn,  and  other  out- 
buildings of  the  estate  of  which  said  Elias  died  seized. 

The  plaintiff  also  read  in  evidence  an  assignment  of  the 
remainder  of  said  estate  to  Elias  Watkins,  the  younger ;  and^ 
also,  the  partition  of  the  estate  of  said  Elias,  the  younger, 
deceased,  iti  April,  1827,  among  his  six  children — among 
whom  were  the  said  Charles  W.  Watkins  and  Joel  6.  Wat- 
kins — ^by  which  it  appeared  that  the  house  and  other  build- 
HigB,  mentioned  in  the  assignment  of  dower  to  the  said 
Rebecca,  were  on  the  land  assigned*  to  the  said  Charles  W. 

It  appeared  that,  in  the  partition  of  the  estate  of  Elias 
Watkins,  the  younger,  among  his  children,  the  reversion  of 
said  Rebecca's  dower  was  divided  into  six  parts,  one  of 
which  consisted  of  her  right  in  said  buildings,  and  was  as- 
signed to  the  said  Charles  W. ;  and  that  the  37  acres  and 
72  rods  of  land  constituted  the  other  five  parts,  and  wer^ 
divided  among  the  other  five  children  of  the  said  Elks. 

It  also  appeared  tliat  the  use  of  said  Rebecca's  part  of 
said  buildiogs  was  worth  as  much,  per  annum,  as  the  use  of 
the  land  constituting  the  rest  of  her  dower. 

The  plaintiff  also  read  in  evidence  the  lease  of  plain- 
tiff and  wife  to  C.  W.  Watkins,  of  the  premises  in  question, 
and  also  the  deed  of  assignment  of  said  Charles  W.,  to  the 
defendant,  of  the  tenor  following  : — 

<<  Know  all  men  by  these  presents,  that  I,  Charles  W. 
^'  Watkins,  of,  &c.,  for,  and  in  consideration  of  the  sum  of 
'  1^365  to  me  in  hand  paid  by  Joel  G.  Watkins  of,  &c.,  have 

<  remised,  released,  and  by  these  presents,  for  me  and  my 
^  heirs,  do  remise,  release,  and  forever  quit  claim,  unto  the 
*  said  Joel  G.  Watkins,  his  heirs  and  assigns,  forever,  all  the 
^  right,  title,  interest,  property  estate  and  demand,  which  I, 
^  the  said  Charles  W.,  have  in  and  to  certain  tracts,  pieces 

<  and  parcels  of  land,  lying  and  being  in  Chester  aforesaid, 
^  described  as  follows,  to  wit, — all  that  certain  piece  of  land 

<  set  to  me  as  my  share  of  the  home  farm  of  my  late  father 
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*  Eliai  Wmtkins,  deceased,  as  the  same  is  described  by  lh# 
'  doings  of  the  committee  on  record,  in  Chester  land  records, 

'^  having  reference  to  the  said  records,  for  the  bounds  thereof. 

<  AUo,  one  oihar  piece,  set  ^  by  said  commt^ee,  of  the  r^ 
^  MTtion  of  the  widow  Rebecca  Howe,  UUe  widow  p/  Elia9 

*  Watkins,  the  elder,  deceased j  haoing  referenceto  the  records 

<  eforesaid,  for  the  particular  bounds  thereof.    Also,  all  my 

*  right,  title  or  share  of  the  reversion  of  the  thirds  set  off  to 

<  the  widow  Sally  Watkins,  of  the  estate  of  my  said  fathers'^ 
dee.    ^Terhave  and  to  hold  the  said  premises  with  ail  the 

*  privileges  and  appurtenances,"  &c. 

There  was  no  proof  that  the  defendant  had  eter  daimed 
or  possessed,  any  of  what  was  the  said  Rebecca's  dower,  un- 
til after  her  decease. 

The  plaintiff  also  gave  evidence  tending  to  prove,  that  the 
land  so  assigned  to  said  Rebecca,  as  dower,  was  known  in 
tbe  family,  and  had  acquired  the  name  of  '<  the  reversion,'' 
and  was  so  denominated  in  said  partition  among  the  heirs 
of  Elias  Watkins,  the  younger. 

Upon  this  testiniKNiy  the  pkintiff  insisted,  that  the  right, 
title,  dec,  of  the  said  Charles  W.  came  to  the  defendant  by 
Assignment,  and  that  he,  the  plaintiff,  was  entitled  to  recover, 
either  in  whole  or  in  part.  But  the  court  instructed  the  jorjr 
that,  upon  the  plaintiff's  testimony,  it  did  not  appear  that  the 
defendant  was  the  assignee  of  the  said  Charles  W.,  and  that 
the  plaintiff  waa  not  entitled  to  recover,  in  whole  or  in  part,. 
OD  his  declaration;  to  which  the  plaintiff  excepted. 


B.  fVashbum,  for  plaintiff. 

The  leading  question  in  this  case  is  whether  Charier  W* 
Watkins  did,  by  the  deed  of  the  8th  of  February,  1840^ 
aaoign  to  Joel  G.  Watkins  the  estate  which  he  held  in  the 
dower  of  the  said  Rebecca,  by  virtue  of  said  lease*  The 
plaintiff  insists  that  he  did.  By  that  deed  he  remised,  re^ 
leased,  Ac  to  Joel  G.  Watkins,  his  heirs,  &c.  all  the  right, 
title,  Slc.  which  he  had  in  and  to  all  the  land  set  to  him  as 
his  share  of  the  home  farm  of  his  kite  father,  EHas  Watkins, 
deceased,  Slc.  This  is  the  land  on  which  are  the  house  aad 
buildings  mentioned  in  the  assignment  of  dower  to  the  said 
Rebecca,  and  the  only  land  set  off  to  Charles  W.  in  the 
division  of  his  father's  estate ;  and  the  case  finds  that  the  said 


OF  THE  STATE  OF  VERMONT. 


house  and  boildiogs  were  on  Ihe  tend  set  off  to  the  said 
Charles  in  said  division. 

The  second  piece  of  land  contained  in  the  deed  isde-*' 
scribed  as  follows,  to  wit :  <<  Also  one  other  piece  set  off  by 
■aid  committee  of  the  reversion  of  the  widow  Rebecca  Howe* 
late  widow  of  Elias  Watkins,  the  elder,  deceased,  having 
reference  to  the  records  aforesaid,  for  the  particular  booads 
thereof." 

This,  the  plaintiff  insists,  is  the  37  acres  and  73  rods  of 
land  assigned  to  the  said  Rebecca,  as  part  of  her  dower,  and 
laduded  in  the  lease  to  Charles  W. ;  and  the  word  '<  rever- 
sion" is  used  to  designate  the  piece  of  land,  and  not  any 
feversionary  interest  in  it;  for  the  case  shows  that  the  plakir 
tiff  gave  evidence  tending  to  prove,  that  the  37  acres  and  19 
rods  of  land,  so  assigned  to  the  said  Rebecca,  was  known  in 
the  family,  and  had  acquired  the  name  of  the  *^  Reversion,^' 
and  was  so  called  in  said  partition  ;  and  the  case  also  finds, 
that  the  reversionary  interest  in  the  said  37  acres  and  78 
rods  of  knd  was  set  off  to  the  other  five  children  of  £liai 
Watkins,  the  younger,  and  that  Charles  W.  had  no  interest 
in  it,  except  what  he  held  by  virtue  of  the  lease. 

The  description  of  this  land  commences  with  <^  ons  ctker 
fieee.^*  This  cannot  mean  the  piece  of  land  on  which  the 
buildings  are,  for  tlie  case  shows  that  the  buildings  were  on 
the  first  described  piece  set  off  to  Charles  W.  It  contiques-r* 
*^  Setoff"  by  said  cammUieeJ'  It  does  not  say,  set  off  by 
said  committee  to  Charles  W.  Watkins,  as  in  the  descriplioo 
of  the  first  described  piece.  The  37  acres  and  73  rods  of 
land  of  the  said  Rebecca's  dower  was  ^'^et  off  by  said  com- 
mittee" to  the  other  five  children.  Then  follow? — '^  Of  the 
rsvsrsiofi  of  the  Widow  Rebecca  Howe^  ihe  late  tofdoip  of 
Eliae  fVatkins,  the  elder ,  deceaeed"  After  describing  the 
first  mentioned  piece,  this  expression  could  apply  to  no  otjbev 
than  the  piece  of  37  acres  and  73  rods.  The  said  Charles 
W.,  also,  conveyed  all  his  undivided  share  of  the  revi^rsmi 
of  the  thirds,  set  off  to  his  mother,  the  Widow  Sally  Wat* 
kins. 

These  three  pieces  are  the  only  parcels  of  land  jn  which 
the  tsase  shows  thai  Charles  W.  had  any  intevest ;  and  be 
conveyed,  by  said  deed,  all  his  right,  title,  &c.  in  these 
pieces,  which  necessarily  includes  tlie  interest  and  est«t0 
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Wtiri>80R,    which  he  held  in  the  two  first  mentioned  pieces  by  virtue  of 
^^1843?'    the  lease. 
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Bat  the  case  states,  that  there  was  no  proof  that  the  de- 
fendant had  ever  claimed  or  possessed  any  of  what  was  the 
said  Rebecca's  dower^  until  after  her  decaase.  It  does  not^ 
however,  state  that  there  was  positive  proof  that  he  did  not ; 
neither  does  the  case  show  that  he  claimed  or  possessed  any 
part  of  the  premises  contained  in  the  deed,  till  after  the 
death  of  said  Rebecca,  eicept  by  causing  the  deed  to  be  re- 
corded in  the  land  records  of  Chester,  the  day  it  was  execu- 
ted, which  gave  him  the  possession,  in  law,  of  the  whole 
premises  contained  in  the  deed.  The  covenant  to  pay  rent 
runs  with  the  land ;  and  the  assignee  is  liable  for  any  breach 
of  it  that  happens  after  the  assignment,  though  he  have  not 
taken  possession  of  the  premises.  1  Saund.  R.  S41,  n.  6; 
1  Chit.  PI.  35,  86  ;  2  Saund.  PI.  &  £v.  628  ;  WUIiama  v. 
Bosanquet,  5  Eng.  C.  L.  R.  72. 

I.  The  plaintiff  contends,  that  the  court  erred  in  instruct- 
ing the  jury,  "  that,  upon  the  plaintiff's  testimony,  it  did  not 
appear  that  the  defendant  was  assignee  of  said  Charles  W., 
and  the  plaintiff  was  not  entitled  to  recover."  Whether  the 
defendant  was  assignee  of  Charles  W. ,  and  entitled  to  re- 
cover, was  a  question  partly  of  law,  and  partly  of  fact ;  and 
the  court,  after  instructing  the  jury  relative  to  the  law,  ought 
to  have  left  the  facts  wholly  to  the  jury.  But  the  court 
charged  that  the  plaintiff  was  not  entitled  to  recover-^which 
was  erroneous,  if  the  plaintiff's  testimony  tended  to  prove 
that  the  defendant  was  the  assignee  of, the  said  Charles. 
Rogers  v.  Judd  fy  Harris,  6  Vt.  R.  191 ;  St.  Albans  &eam 
Boat  Co.  V.  WUkins,  8  Vt.  R.  54. 

II.  The  plaintiff  insists,  that  the  case  shows,  incontro- 
vertibly,  that  the  defendant  was  assignee  of  Charles  W.  in 
respect  to  that  part  of  the  buildings  contained  in  the  lease  to 
him  ;  and  that  the  present  use  of  that  part  of  said  buildmgs 
was  worth  as  much,  per  annum,  as  the  use  of  the  land  con- 
tamed  in  the  lease.  The  plaintiff,  therefore,  contends  that 
he  was  entitled  to  recover,  pro  tanio,  even  if  he  was  not  en* 
titled  to  recover  for  the  whole  ;  and  that  the  court  errjed  in 
charging  the  jury,  <*that  the  plaintiff  was  not  entitled  to 
recover  in  whole,  or  in  part."  S  Saund.  R.  182,  n.  1 ;  2 
Saund.  PI.  d^  Ev.  628 ;  Stsvenson  v.  Lombard,  2  East,  575* 
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SMogg  and  Biehardtany  for  defeodant. 

I.    From  the  facts  in  the  case,  it  does  not  appear  that  the 
defendant  is  assignee  of  Charles  W.  Watkins,  the  plaintiff's ' 
lessee. 

1.  The  second  claose  in  the  deed  only  conveys  to  the 
defendant  the  share  in  the  buildings,  d^.,  <<set  off"  to 
Charles  W.  Waikios,  from  the  widow  Rebecca's  dower, 
( ''  the  Reversion,"  )  by  the  coniniittee  appointed  by  the  pro* 
bate  conrt  for  the  diTisioo  of  the  estate  of  Elias  Watkins,  the 
younger,  among  the  heirs  ;  being  one-sixth  part  of  the  wid«> 
ow's  dower ;  and  cannot  be  presomed  to  cooTey  the  interest 
of  the  said  Charles  W.  in  the  other  five  parts  of  the  widow's 
dower. 

2.  We  insist  the  reversionary  interest  of  Charles  W.  Wat* 
kins  in  the  estate,  in- the  clause  above  referred  to,  is  only 
conveyed,  and  is  particularly  described  by  the  reference  in 
said  clause  to  the  doings  of  the  committee. 

8.  The  acts  of  the  parties,  as  stated  in  the  bill  of  excep- 
tions, sustain  the  construction  contended  for  by  the  defen* 
dant.  He  never  took  possession,  or  claimed  any  part,  of  the 
premises,  till  after  the  death  of  the  widow  Rebecca. 

n.  Should  the  court  be  of  the  opinion  that  part  only  of 
the  nid  Charles  W.'s  leasehold  interest  was  assigned  to  the 
deiendant,  the  plaintiff  is  not  entitled  to  recover  in  this  action* 
Hof  V.  Caiofy  2  Cowp.  766 ;  FiOtM  v.  Stuart,  1  Ohio 
R.  369 ;  1  Wheat.  Selw.,  5th  Am.  edition,  494,  499^ 
(note  1)  ;  Hdtfard  v.  Hatch,  1  Doug.  188  ;  Jaqmu  v.  Ear 
tan,  2  do.  454 ;  1  Hilliard's  Abridgment,  126 ;  2  auind. 
PL  &  Ev.  627  ;  5  Wend.  R.  614 ;  9  Cowen,  88. 
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The  opinion  of  the  court  was  delivered  by 
Rorcs,  J.  —  The  case  must  turn  upon  the  effecti  aad 
operation,  of  the  deed  from  Charles  W.  Watkios  to  the 
defendant  A  question  is  made  in  the  aigument,  whether 
that  deed  operated  at  all  upon  the  leasehold  interest  of  the 
grantor.  It  was  a  deed  of  release  and  quitclaim,  in  common 
form,  of  all  the  grantor's  *^  right,  title,  interest,  property, 
estate  and  demand,  in,  and  to,  certain  tracts,  pieces  and  par- 
cels of  land,"  &c.  And,  according  to  the  operation  always 
given  to  this  species  of  conveyance,  in  Vermont,  every  estate 
and  interest  wluoh  the  grantor  bad  in  the  lands  described. 
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must  be  taken  to  have.pened  to  the  defendant  nnder  these 
sweeping  and  unqualified  expressions.  But  the  ease  finds 
'that  the  tract  first  described  in  the  deed,  namely,  the  shaie 
set  to  Charles  W.  Watkins,  in  the  estate  of  his  late  father, 
included  a  part  of  the  premises  previousiy  assigned  in  dower 
to  Rebecca  Watkins ;  and  that  portion  of  the  dower  most, 
therefore,  have  been  embraced  in  the  lease  from  the  pfaunliff 
and  his  wife  to  said  Charles  W.  It  follows,  that  so  br,  at 
least,  the  deed  to  the  defendant  did  operate  to  pass  the  le 
hold  interest  of  Charles  W.  Watkins.  A  reversionary  < 
in  fee,  and  a  particular  estate  for  life,  or  years,  may  wdl  be 
conveyed  by  the  same  deed,  if  the  terms  of  the  coDveyance 
are  sufficiently  comprehensire  and  appropriate  for  such  a 
purpose.    Burton  r.  Barday^  7  Bing.  745. 

Admitting,  for  the  present,  that  the  deed  had  no  feitber 
operation  upon  the  leasehold  estate,  or  did  not  convey  the 
whole  of  it,  it  still  operated  as  an  assignment,  pro  Umio^  and 
would  regularly  subject  the  defendant,  for  rent  subsequently 
felling  due.  It  has,  indeed,  been  truly  said,  that  the  liability 
of  the  assignee,  to  the  obligations  created  by  the  original 
lease,  results  from  privity  of  estate,  and  not  alone  from  pri<» 
vKy  of  isontract,  like  the  obligations  of  the  immediate  parties 
to  the  lease ;  and  that  if  the  assignee  acquires  but  a  part  of 
the  premises  demised,  the  privity  of  estate  between  him  and 
the  lessor  is  limited  accordingly.  But  to  admit,  as  a  cooda- 
sion  from  this,  that  be  is  not  liable  in  debt,  or  covenant,  for 
rent  becoasing  payable  whilst  he  holds  under  the  assignment, 
would  be  to  enable  the  tenant  greatly  to  abridge  the  reme* 
dies  of  his  lessor,  by  assigning  the  premises  in  parcels  to 
different  persons.  There  may  be  a  doubt,  (  which  we  have 
not  found  it  necessary,  in  this  case,  to  solve  )  whether  the 
whole  rent  may  be  declared  for  against  sach  an  assignee, 
leaving  him  at  liberty  to  defend  in  reference  to  his  part  of 
the  premises,  or  to  plead  in  abatement  the  non-joinder  of 
other  persons  Kafale,  according  to  the  intimations  in  1  Sauod. 
R.5t9,  note  ;  5  B.  4[.C.  463;  2Chit  Pl.55e,  note  ;  SamuL 
PI.  &.  Ev.  638,  625 ;  or  whether  a  part  only  should  be 
demanded,  on  the  principle  of  apportionment  It  is  liimiliar 
law,  that  rent  may  be  apportioned,  though  this  is  generally 
spoken  of  as  the  result  of  some  act  on  the  part  of  the  lessor, 
or  of  a  stranger.    It  happens  when  the  lessor  grants  the  re- 
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terrioD  of  part  of  tbo  land,  out  of  which  the  root  imios,  or 
gtanti  pari  of  the  rent  to  one  person,  and  pert  to  another. 
So  when  a  atranger  eviots  the  tenant  from  a  part  of  the  land ' 
by  paramoont  title.  6  B.  dt  A.  876 ;  8  Kent's  Com.  469 ; 
»  East.  R.  676  ;  2  Wend.  R.  561 ;  1  Sw.  Dig.  574.  In 
the  cases  first  put,  the  tenant  comes  to  haire  two  landlorda 
instead  of  one.  This  results  from  the  nature  of  cofenants 
running  with  the  knd,  or  covenants  annexed  to  the  tennrot 
as  they  are  sometimes  called.  They  attend,  and  follow,  the 
estate,  as  accessories  or  incidents  to  it ;  and  if  that  becomes 
divided,  or  apportioned,  the  covenants  become  so  likewise* 
CSovenants  of  this  kind,  on  the  part  of  the  lesser,  eqoaHy  pase 
tb  the  assignee  of  the  lessee.  And  it  is  advmieed  as  clear 
law,  by  Hammond  on  Paittes,  190,  that  such  an  assignee  of 
part  of  the  preniises  leased,  is  entitled  to  his  suit  on  the  les« 
•or's  coTeaants,  upon  the  like  principle  of  apportionment. 
The  author  pertinently  asks  —  **  what  reason  exists  for  dis^ 
thigiiishing  between  him  and  the  lord's  assign  ?  ^  iThbogh 
I  hare  fevod  it  no  where  expressly  laid  down,  that  appor* 
tiOMDent  of  rent  can  be  broof^t  abool  by  the^M  of  the  les« 
ase,  or  those  claiasiag  mider  him,  yet  such  a  ooneeqnonce 
WDold  seem  to  flow  from  the  nature  of  these  annexed  core* 
nants,  as  also  to  be  iflspKed  in  the  reasoning  of  court  and 
coansel  in  several  of  the  eases,  especially  in  Han  v.  CW^, 
S  Oowp.  766.  It  BMght  be  added,  that  justice  to  the  assignee 
would  appear  to  suggest  a  role,  whioh  shoaM  measure  the 
extent  of  bv  liabiKty,  by  that  of  his  privity  of  estate.  Prom 
aU  this,  I  conehKle,  that  the  landlmd  may  declare  againsl 
sneh  an  assignee,  (  without  undertaking  to  say  whether  he 
fmmi )  for  a  share  of  the  rent,  proportioned  to  the  r^tive 
value  of  the  part  which  he  holds  by  assignment. 

The  next  objection  proceeds  opon  the  same  oonstruotion 
of  the  deed  to  the  defendant,  by  supposing  it  not  to  convey  the 
whole  of  the  leasehdd  estate.  Upon  such  a  construction  of 
the  deed,  the  averment  in  the  declaration,  that  all  the  estate, 
&c.,  came  to  the  defendant  by  assignment,  is  not  literslly 
satisfied  by  the  proof.  And  this  is  urged  as  a  fiital  variance. 
The  allegation  should,  doubtless,  be  understood  to  mean,  not 
only  an  ass^ment  of  the  whole  estate  tfi  qumnHty  <!f  infer* 
0H,  but  of  that  estate  in  atttke  land.  If  oat  of  the  cases 
upon  the  efbet  of  soeh  an  allegation,  have  related  to  the  for- 
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mer  sense  in  which  it  is  here  ased.  And  it  is  well  setded 
that  the  lessee's  whole  estate  and  interest,  in  the  premises 
"aseignedy  must  pass  to  the  assignee.  Without  this  there 
can  be  no  legal  assignment,  but  at  most,  an  under-lease,  or  a 
conveyance  in  the  nature  of  one.  On  this  distinction  the 
cases  of  Haffcrd  v.  Haiek^  1  Doug.  183,  and  Eaion  v.  Ja- 
ftiss,  2  Doug.  455,  were  dedded.  It  was  even  held  in  the 
latter  case  that,  though  the  whole  legal  interest  did  pass  to 
the  assignee,  yet  if  it  was  defeasible,  as  by  way  of  niortgage, 
it  was  not  such  an  assignment  as  would  subject  the  assignee 
for  rent,  unless  he  had  taken  possession  before  the  rent 
claimed  hkd  become  payable.  But  subsequent  cases  have 
applied  the  language  of  Ld.  Mansfield,  in  Walker  v.  Reetoee^ 
8  Doug.  461,  note,  that  —  *^  By  the  assignment  tlie  title  and 
possessory  right  passed,  and  the  assignee  became  possessed 
in  law ;  and  the  doctrine  of  Eatonw.  Jaques  has,  according- 
ly, been  overruled.  IfUliame  v.  jBassan^ue^,  1  B.  &  B. 
938 ;  Burton  v.  Barelay,  before  cited  ;  Haig  v.  Harmon^ 
4  BUgh.  380.  It  is  only  as  to  the  effect  of  the  allegation  in 
the  latter  sense  above  staled,  that  the  present  question  arises. 
There  are  grounds  for  requiring  eiact  proof  of  the  allegation 
in  the  former  sense,  which  do  not  apply  here.  When  an 
assignment  is  allied,  that  term  is  understood  in  its  legal  accep- 
tation, which,  as  I  have  already  shown,  imports  a  conveyance 
of  the  whole  estate  in  the  premises  assigned,  but  does  not  re- 
quire a  conveyance  or  assignment  of  all  the  leasehold  piemises. 
Neither  are  the  covenants  transmitted  with  the  land,  unless  the 
same  estate  is  assigned  to  which  they  were  annexed.  Bat  an 
assignment  of  all  the  premises  is  not  required  for  this  purpose, 
because  the  oovenantB,  like  other  accesK>ries,  "  will  shapeand 
conform  themselves  to  the  accidents  of  their  principal.'^ 
Ham.  P.  119.  The  question,  then,  is,  whether  the  allega- 
tion, so  far  as  it  imports  an  assignment  of  all  the  premises 
should  be  regarded  as  matter  of  descripti<m,  and,  there- 
fore, to  be  strictly  proved  as  laid,  or  like  other  allegations  of 
number  or  quantity,  which  usually  do  not  require  proof  to 
the  full  extent  alleged.  Here,  again,  the  authorities  are  con* 
flicting.  In  one  of  the  cases,  at  least,  to  which  we  have 
been  referred,  (and  I  have  not  consulted  all  the  others, )  the 
allegation,  the  plea,  and  the  issue  tried,  were  the  same  as  in 
this  case ;  and  it  appeared  that  one  tract,  contaiiied  in  the 
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lease,  was  omitted  in  the  assigomeot*  This  was  held  to  be 
a  fatal  farianoe.  Hare  w.  Caior^  2  Cowp.  766.  Co  the 
the  other  hand,  it  has  been  more  recently  said,  that  this  gen*  ' 
eial  allegation  will  suffice,  though  the  assignment  is  of  part, 
only,  of  the  premises  leased.  5  B.  &  C.  482 ;  Chit.  PI.  and 
Saund.  PI.  and  £v.,  as  before  cited.  I  should  incline  to  the 
latter  opinion,  especially,  as  the  landtord  is  not  presumed  to 
have  accurate  knowledge  of  the  transfers  and  assignments 
made  by  his  tenant.  But  this  point  may  be  passed  without 
further  remark,  as  the  case  is  decided  on  another  ground. 

It  remMns  to  be  determined,  whether  the  deed  to  the 
defendant  did  actually  include  all  the  leasehold  premises  ;  in 
other  words,  all  the  premises  assigned  in  dower  to  Rebecca 
Watkins,  one  of  the  lessors.  Her  dower  consisted  of  certain 
portions  of  the  buildings  and  privileges  of  the  mansion-chouse, 
and  a  tract  of  37  acres  on  the  west  side  of  the  form.  The 
reversion  of  this  dower  was,  afterwards,  divided  into  six 
parts,  in  the  division  of  the  farm,  upon  the  death  of  Eliaa 
Watkins,  the  younger.  Charles  W.  Watkins,  the  plaintiff's 
lessee,  took  it  in  the  buildings,  where  bis  portion  of  his  fa- 
ther's estate  was  located,  and  his  five  brothers  and  sisters 
took  it  in  the  37  acres ;  which,  for  that  purpose,  was  divided 
into  five  distinct  parts  or  lots.  The  deed  in  question  is  to 
be  construed  with  a  due  reference  to  this  condition  of  things. 
It  professes  to  convey  the  share  set  to  the  grantor  in  the 
division  of  his  father's  estate,  referring  to  the  report  of  the 
committee  of  division,  on  record,  for  bounds,  &c.,  —  his 
share  in  the  reversion  of  the  land,  of  which  his  father's  wid^ 
ow  was  endowed,  —  and  *^  one  other  piece,  set  off  by  said 
'  committee,  of  the  reversion  of  the  wMow  Rebecca  Howe, 
*  late  widow  of  Elias  Watkins,  the  elder,  deceased,  having 

<  reference  to  the  records  aforesaid,  for  the  particular  bounds 

<  thereof.  "  Now  it  does  not  appear  that  Charles  W.  Wat- 
kins had  any  interest  in  either  of  the  lots,  into  which  the  37 
acres  was  divided,  except  his  leasehold  estate,  which  extend* 
ed  through  the  whole  of  it.  Hence,  the  deed  is  apparently 
inapplicable  to  anything  but  the  entire  37  acres,  which  was 
truly  <*  of  the  dower  of  Rebecca  Watkins, "  not  hong  the 
whole  of  it.  And  though  the  word  '^  reversion ''  is  used; 
instead  of  dower,  the  latter  is  obviously  intended ;  for  the 
widow  had  dower  but  no  reverskm.    If  the  grantor  meant 
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Wtlr»lol^  ooe  of  those  lots  in  the  sabdivtsioii,  which  was  it  ?  The 
^iS^*  whole  difficulty  evidently  arises  from  an  improper  reference 
'to  the  committee,  as  also  to  the  records.  <<  Said  committee'' 


rift 


v^  would  literally  refer  to  the  committee  who  divided  the  estate 
of  the  2d  Elias  Watkins ;  whereas,  the  committee  upon  the 
estate  of  the  elder  Watkins  mast  have  been  intended.  The 
same  may  be  sand  of  *'  the  records  aforesaid.  ^  This  part  of 
the  deed  must  be  senseless  and  inoperative,  unless  we  apply 
it  to  the  subject  matter  which  the  parties  apparently  had  in 
yiew,  regardless  of  these  accidental  repugnances.  As  said 
by  JjA,  Mansfield  in  one  of  the  cases  cited,  — *'  To  do  jus-* 
ffce  between  men,  rt  is  necessary  to  understand  things  b» 
they  really  are,  and  construe  instruments  according  to  the 
intent  of  the  parties.  "  We  think  that  this  part  of  the  deed 
should  have  its  application  to  the  whole  37  acres.  The 
result  is,  that  the  defendant  acquired  the  whole  leasehold 
estate,  and  the  plaintiff  was  entitled  to  the  Whole  rent 
demanded. 

The  |U(^gment  of  the  county  court  is,  therefore,  reversed. 


AbeL'  Sfafto&d  V,  Abel  Pack. 

A  liook  debt  maif  be  Mnigimd  by  mere  wordi,  witboat  writing. 

Uf  after  eneh  aengiiment,  a  ereditoff  of  the  taMgnoi  bring  a  truatoe  proeees 
wherein  he  obtaina  judgment  againat  tbe  debtor,  aa  troaiee,  and  the  aa- 
aignee  have  notice  of  theie  proceedings,  be  will  not,  ailer  that,  be  per- 
mitted to  recover  the  debt  bj  a  suit  in  the  name  of  the  assignor,  e¥e» 
where  he  had  given  notice  to  the  debtor  of  hia  claim  to  the  demand,  be- 
fiM«  the  aervke  of  tbe  traatee  proeeai. 

Qvira. — Whether,  at  law,  the  aaaignee  ean  recoTer'vpon  tbe  claim,  after 
the  debtor  has  been  adjudged  trustee  by  a  court  of  competent  jurisdiction, 
even  where  he  had  no  notice  of  the  trustee  process. 

This  was  an  action  of  book  account,  mppeakd  from  a  jus- 
tice of  the  peace,  in  which  there  was  a  judgment  to  aocoant, 
and  reference  to  an  auditor. 

Tbe  auditor  reported  that  the  plaintiff  exhibited  an  ac- 
count against  the  defendant,  of  0 15.90,  which  was  conceded, 
by.  the  defendant,  to  be  tbe  balance  due  from  him  to  tbe 
plaintiff,  to  bahnce  book  acoounts  betweeo  them,  at  the 
coaunenoement  of  the  plaintiff's  action,  on  the  9th  of  Jan- 
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tMrjr,  1640 ;  that,  before  the  commencenent  of  the  action,  Wi>»m», 
to  wit,  oo  the  4th  of  said  January,  Aboer  Field,  Sylvetter  iSST* 
Barke,  and  Josiah  R.  Bamea,  commenced  their  action  against  tp,irnrt 
the  plaintiff,  as  principal  debtor,  and  the  defendant  was  sum*  ^«; 
moned  as  bis  trustee ;  and  that,  on  the  Slst  of  January,  1840, 
judgment  was  rendered  against  the  plaintiff,  for  |^  17.80  debt, 
and  1^4.18  cost,  and  tlie  defendant  was  adjudged  trustee  of 
the  plaintiff,  for  the  aforesaid  sum  of  |^  15.90,  which  the  de- 
fendant subsequently  paid. 

The  auditor  further  reported,  that  it  appeared  before  him, 
that  in  the  fore  part  of  December,  1839,  the  plaiotiflTsold  the 
said  account  against  the  defendant,  to  Henry  H.  Spaffoid,  to 
whom  he  was  indebted  to  an  amount  eiceeding  the  amoant 
of  said  account ;  that,  within  three  days  after  said  sale,  the 
plaintiff  delivered  a  transcript  of  said  account  to  said  Spa^ 
faf d ;  that  Job  Spafford  was  called  to  witness  the  sale  of  the 
account ;  that  the  plaintiff  did  not,  at  that  time,  give,  nor 
had  he  subsequently  given,  any  written  order  on  the  defen- 
dant to  pay  said  account  to  said  Henry  H.  Spaflbrd ;  that 
the  said  Henry  H.  was  to  credit  the  plaintiff  the  said  %  15*90, 
but  it  did  not  appear  whether  it  had  been  credited ;  that  miA 
Henry  H.  Spafford  gave  notice  to  the  defendant  of  the  pur- 
chase of  said  account,  before  the  service  of  said  trustee  pn^ 
cess,  though  not  until  the  plaintiff  and  said  Henry  H.  had 
been  informed  that  said  process  was  in  the  hands  of  an  ofi- 
oer ;  and  that  the  defendant  in  this  suit  attended  the  trial  of 
said  trustee  action  and  made  defence. 

It  appeared  that  the  present  suit  was  commenced  on  the 
9th  day  of  January,  1840,  by  the  said  Henry  H.  Spafford, 
for  his  benefit  —  the  plaintiff,  as  appeared  by  his  testimony 
before  the  auditor,  having  no  interest  therein — and  that 
judgment  was  rendered  against  the  defendant  in  said  suit, 
and  an  appeal  taken  by  the  defendant,  on  the  18tb  of  said 
January,  before  the  rendition  of  judgment  in  said  trustee 
process. 

The  auditor  reported  in  the  alternative,  submitthig  to  the 
court  the  questions  whether  a  sale  of  a  book  account  by 
parol  is  valid,  and  whether  a  judgment  in  favor  of  a  creditor 
against  a  debtor  is  valid,  after  the  commencement  of  a  trus- 
tee action  against  against  him. 

Upon  this  report  the  court  rendered  a  judgment  for  the 
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WuipMK,    defeudaol  to  reooTer  hii  cosu ;  to  which  the  phuotiff  ez« 
wS!^    oepted. 


^*-  O.  P.  Chandler,  for  plaintiff: 

The  question  raised  by  the  eiceptions  is,  whether  a  book 
debt  cad  be  assigned  by  parol  and  be  protected  in  the  hands 
of  the  assigneci  after  notice,  against  a  trustee  process. 

L  It  is  settled  that  a  chose  In  action,  not  negotiable,  if  in 
writing,  may  be  assigned  by  delifery  only  without  a  written 
assignment,  and  will  be  protected  in  the  hands  of  the  as* 
signae.  Nmodl  v.  Adams,  1  D.  Chip.  346;  Strong  v. 
Strang,  SAik.  373;  Braumy.  Marine  Bank,  U  Mass.  153; 
Jane$  Y.  fViiter,  13  do.  304. 

II.  An  assignment  of  a  sum  of  money  due  on  a  judgment, 
or  a  balance  due  on  book  account,  may  be  assigned  in  wri- 
ting, and  be  protected.  Dix  y.  Cobb,  4  Mass.  508 ;  Cum- 
mings  y.  FuUam,  13  Vt.  R.  434. 

III.  This  rule  is  adopted  upon  the  principle  that  the  law 
Will  TegBLfd  the  trust,  and  protect  all  equitable  rights  against 
the  trustee  process.  If  there  has  been  an  assignment  of  a 
ho€k  debt,  by  parol,  as  between  the  assignor  and  assignee, 
the  transfer  is  sufficient ;  and  if  the  assignor  should  collect  the 
ataib,  he  would  be  accountable,  in  equity,  to  the  assignee. 
If  so,  after  notice  of  such  equitable  right,  the  debtor  would 
hoM  the  effects  in  his  hands,  as  trustee  of  the  assignee— as 
much  as  he  would  in  case  of  the  assignment  of  a  note  not 
negotiable.  The  parties  all  stand  in  the  same  relation  as  if 
the  account  had  been  assigned  in  writing. 

If  it  be  said  that  the  evidence  of  such  transfer  is  not 
equally  atailable  to  the  debtor,  we  answer  that  the  evidence 
would,  perhaps,  be  different,  but  in  the  same  degree,  and  the 
law  recognizes  no  such  distinction.  To  adopt  any  other 
rule  would  destroy  all  equitable  rights,  the  foundation  of 
which  might  rest  in  parol  assignments.  Crocker  v.  WkUnejf, 
10  Mass.  323  ;  P^alock  v.  Harris,  3  D.  &;  E.  180 ;  And^ 
down  v.  Whtsloek,  8  Pick.  470  ;  1  Swift's  Dig.  434. 

H.  Closson,  for  defendant. 

The  defendant  contends,  that,  having  been  adjudged  trus« 
tee  of  this  plaintiff  by  a  court  of  competent  jurisdiction,  and 
been  compelled  to  pay  the  full  amount  of  his  indebtedness  to 
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the  plaintiff;  be  18  not  liable  to  pay  it  again.    Tbe  Mibjeetp    WmvMii, 
matter  has  been  adjudicated  upon  by  a  court  of  competent    ^55?*^' 
jurisdiction,  which  fixes  the  rights  of  the  parties  as  concln*'^^    ^  . 
sively  as  though  it  had  passed  to,  and  been  settled  by,  this        v. 
court.     17  Mass.  R.  237  ;  1  Pick.  894,  435 ;  18  Mass.  R.       ^^' 
459 ;  Eoarts  v.  Oiwe,  10  Vt.  R.  161  ;  Big.  Dig.  464>  and 
New  York  authorities  cited.    The  first  final  judgment  must 
fix  tbe  rights  of  the  parties  upon  the  whole  subject-matter. 

But  it  is  denied  that  this  claim  has  eter  been  legally 
assigned  by  the  plaintiff  to  Harrison  Spafford,  in  such  a  way, 
at  least,  as  he  can  set  it  up  against  the  trustee  process. 
There  was  no  writing— no  credit  giyen  by  Harrison  to  the 
plaintiff —  no  application  of  the  amount. 

It  is,  by  many,  supposed  that  a  book  account  may  be  as* 
signed  by  mere  parol ;  but  if  that  doctrine  be  correct,  I  have 
not  been  able  to  find  it  recognised  in  any  decided  case. 
What  can  be  the  evidence  of  the  assignment  ?  How  can  tho 
debtor  know  of  the  authority  of  the  pretended  assignee  to 
receive  it  ?  How  can  his  receipt  be  a  safe  disehaige  ?  Sop* 
pose  a  witness  is  called  to  a  sale  of  a  mere  charge  on  book. 
The  witness  dies  or  removes,  —  where  is  the  safety  to  the 
debtor  7  It  is  true  that  Judge  Swift,  in  his  Digest,  voL  I, 
page  434,  says  that  bonds,  policies  of  insurance,  or  book 
debts,  may  be  assigned,  but  then  adds  —  "such  assignments 
may  be  by  endorsement  in  writing,  or  parol,  as  on  sale  and 
delivery,  without  writing."  The  parol  and  delivery  there 
spoken  of,  necessarily  implies  that  it  contains  the  written 
promise  to  pay.  Judge  Swift  refers  to  no  authority.  In 
4  Mass.  R.  506,  a  case  much  like  the  present  is  found,  in 
which  stress  is  laid  on  the  fact  of  a  written  assignment  being 
serf  ed  by  copy  on  the  defendant,  both  by  the  counsel  who 
argued  it,  and  the  judge  who  gave  the  opinion. 

The  opinion  of  the  court  was  delivered  by 
ReDFiKLo,  J.  —  The  question  made  in  this  case,  in  regard 
to  the  validity  of  an  oral  assignment  of  a  book  debt,  to  vest, 
in  the  assignee,  the  equitable  interest,  cannot,  I  apprehend, 
admit  of  doubt.  Mr.  Justice  Story  states  the  general  doc^ 
trine  thus,  (and  he  is  sustained  by  all  other  writers  upon  the 
subject,  and  by  the  adjudged  cases,)  "  Any  order,  writing  or 
act,  wMeb  makes  an  appropriation  of  a  fund,  amounts  to  an 
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WiRBtoBf   equitable  assigniBeiit  of  tke  fond."     "  An  aaiigiiinent  of  a 
^'iSSk^*    debt  may  be  by  parol  as  well  as  by  deed."    Equity  Jaritp./ 
flMfftrf   '^^*  ^'  P*  ^^  ^'    ^"^  '^  ^  aisigniiieDt  may  be  by  parol,  it  is 
•.        aurely  not  important  whether  it  be  by  writing,  or  mere 
^^*      words. 

In  regard  lo  the  other  question,  it  may  be  said  to  be  a 
conflict  between  claia»nts,  whose  ecjpiities  are  equal ;  at 
least,  that  is  the  most  faromble  view  of  the  case  of  the  pres- 
ent claimant.  The  title  of  the  other  claimant  has  been  es» 
tablished  by  the  adjudication  of  a  justice  court,  a  court  of 
competent  jurisdiction,  and  whose  decisions,  unappealed 
from,  are  as  conclusive  of  the  rights  of  the  parties,  as  those 
of  any  other  tribunal,  whatever  may  be  thought  of  their 
authority  as  precsdenf s  merely. 

The  fonner  adjudication,  then,  is  as  eflBsctual  to  quiet  the 
rights  of  the  parties,  as  will  be  the  adjudication  of  this  court 
when  made*  After  that  judgment,  unappealed  from,  this 
claimant  can  no  more  maintain  this  action,  to  compel  a  sec- 
ond payment  of  this  same  debt,  than  could  a  second  assignee 
of  this  same  debt,  after  the  first  had  recovered  the  debt  in 
this  or  any  other  court  of  competent  jurisdiction. 

The  rights  of  the  present  claimant  are,  at  most,  equitable 
rights,  and  such  as  have  never  been  at  all  r^[arded  in  this 
st^le,  until  within  the  last  twenty  years ;  and  although  now 
recognised  by  our  courts,  to  the  fullest  extent,  we  should  not 
be  prepared  to  sustain  these  equitable  rights  to  the  exclusion 
of  legal  rights,  if  we  should  thereby  find  ourselves  coo^pelled 
to  violate  equal  equities.  And  here,  it  is  obvious,  that  is 
what  we  are  asked  to  do,  in  order  to  protect  the  rights  of  the 
.  claimant  The  debtor  has  once  been  compelled  to  pay  the 
ddbt,  by  a  judgment  of  a  court  of  competent  jurisdiction  — -* 
all  the  legal  parties  being  summoned,  and  all  the  equitable 
parties,  even  the  present  claimant,  notified.  If,  now,  we 
suffer  the  present  claimant  to  prevail,  we  not  only  reverse 
the  judgment  of  the  justice,  between  the  same  parties,  which 
is  not  before  us,  but  compel  the  debtor,  without  his  fault,  to 
pay  the  debt  twice.  And  if  twice,  I  sec  no  reason  why  he 
may  not  be  compelled  to  pay  it  an  indefinite  number  of 
times,  to  successive  claimants,  who  establish  a  prior  title,  in 
point  of  time. 
No  such  absurdity  could  be  tolerated.    The  assigns  of  a 
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ckme  in  action,  by  crar  law,  comes  id  the  phiee  of  the    Wniptofc, 
wmgnor.    After  the  iss^ment,  he,  alone,  can  control  or       iS^* 
releaae  the  debt    His  admissions,  and  not  those  of  the     ovwtm 
assignor,  are  competent  evidence  ;  and  he,  too,  is  boond  by  .      f  • 
any  adjadication  upon  the  claim,  in  the  name  of  the  assignor.  ^ 

And  if,  after  the  assignment,  the  assignor  himself  shoold  re- 
cover the  debt,  without  the  fault  of  the  debtor,  it  would  for- 
ever conclude  all  claim  from  the  assignee.  So,  too,  the 
assignee  is  bound,  even  without  notice,  I  apprehend,  by  a 
discharge  of  the  debtor  under  bankrupt  and  insolvent  laws ; 
and,  o  /artiari,  by  an  adjudication  making  the  debtw  the 
garnishee,  or  trustee,  of  the  creditor,  and  that  upon  full  no- 
tice to  the  assignee.  It  is  not  necessary  further  to  go  into  a 
consideration  of  the  reasonableness  of  so  obvious  a  rule. 
The  claimant,  in  the  present  case,  like  any  other  cestui  911s 
trusty  is  bound  by  the  adjudication  in  the  name  of  his  trus- 
tee. Judgment  affirmed. 


Solomon  Downer  v.  Nathaniel  Sinclair  and  Nathaniel 
Sinclair,  Jr. 

A  tender  of  money  or  tpecifio  artielee  of  properlj,  iv  not,  toelnieaBj,  s 
payment. 

V^bere  one  tigreea  with  his  judgment  debtor  to  receive  from  him,  in  pay- 
ment, within  a  specified  time,  certain  articles  of  his  manu&ctnre,  and 
the  debtor  has  the  property  ready  and  sets  it  ont  at  his  shop,  within  the 
time,  for  the  purpose  of  payment,  H  will  be  a  good  defence,  under  a  plea 
in  bar,  to  an  action  on  the  judgment. 

This  was  an  action  of  debt  on  judgtnent.  The  defend- 
ant pleaded  two  pleas  in  bar.  The  first  was  a  plea  of  pay- 
ment, which  was  traversed,  and  issue  joined  to  the  court- 
In  the  second  plea,  the  defendant  alleged  that,  after  the 
rendition  of  the  judgment  declared  on,  to  wit,  on  the  1st  of 
January,  1839,  in  consideration  that  defendants  would  make 
and  deliver  at  the  shop  of  said  Nathaniel,  jr.,  winnowing- 
mills,  to  the  amount,  and  of  the  talue  of,  said  judgment,  one 
half  in  the  course  of  the  then  current  winter,  and  the  other 
half  in  the  course  of  the  winter  next  following,  the  plaintiff 
promised  that  he  would  receive  the  same,  in  full  payment 
and  disohaige  of  said  judgment;  and  that,  relying  on  said 
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WiHDsom,   promise,  they  did  make  and  deliver  said  mitb,  nine  in  num* 

^'^^'*    ber,  at  said  shop,  one  half  in  each  of  said  winters,  to  the 

U^^j^     full  amount  of  said  judgment — a  part  of  which,  viz,  sii,  the 

V.         plaintiff  received,  and  the  remainder  he  did  not  call  for, 

ginolair  u  •^^y^^^  ij^^  ^^^e  ready  for  him,  at  said  shop.    To  this  plea 

there  was  a  demurrer. 

On  trial  of  the  issue  to  the  court,  the  following  facts 
appeared,  to  wit :  that  the  plaintiff  had  a  judgment  against 
the  defendants,  who  resided  at  Woodstock,  and  took  out  an 
execution  thereon,  and  put  it  into  the  hands  of  an  officer  for 
collection  ;  that  while  in  his  hands  the  defendants  proposed 
to  pay  it  in  winnowing-mills,  at  ten  dollars  each,  to  be  made 
and  delivered  at  said  Woodstock,  one  half  in  the  autumn  of 
1838,  and  the  other  half  in  tlie  autumn  of  1839,  to  which 
the  plaintiff  consented,  and  agreed  so  to  receive  his  pay ; 
that  in  the  autumn  of  1838,  the  defendants  delivered  to  the 
plaintiff,  and  the  plaintiff  received  three  winnowing-mills,  and, 
therefor,  made  an  endorsement  of  thirty  dollars  on  the  exe- 
cution ;  that,  in  the  autumn  of  1839,  the  plaintiff  received 
from  defendants  three  other  mills,  and  endorsed  the  same  on 
the  execution  ;  that,  in  November,  1839,  the  plaintiff  called 
at  the  defendants'  shop  to  procure  the  other  mills,  but  did 
not  find  the  defendants,  and  made  no  demand  ;  that,  on  the 
defendants'  return  to  the  shop,  they  were  informed  that  the 
plaintiff  had  called ;  and  that  they  then  set  apart  for  the 
plaintiff,  three  more  mills  in  their  shop,  which  had  there  ever 
after  remained.  Upon  these  facts,  the  court  decided  that 
the  second  plea  in  bar  was  insufficient,  and  that  the  defen- 
dants had  not  paid  the  plaintiff  the  amount  of  the  judgment, 
as  in  the  first  plea  .alleged,  and  rendered  judgment  for  the 
plaintiff,  for  the  balance  of  the  execution,  after  deducting 
the  six  mills  by  him  received  \  to  which  the  defendants  ex<» 
cepted, 

T.  UutchinBon^  for  defendants. 

When  the  plaintiff  had  agreed  to  receive  his  pay  in  win* 
nowing-mills,  and  the  defendants  agreed  to  make  and  deliver 
them*  and  did  make  and  deliver  them  at  the  place  and  within 
the  times  agreed  on,  and  the  plaintiff  received  two  thirds  of 
them,  and  the  other  third  have,  ever  since,  been  there,  where 
delivered,  for  him,  be  has  no  right  to  refuse  it  as  payment* 
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Bodi  parties  yt^te  bound  by  the  eontraet.  The  three  mith  Wiirb'itoK, 
are  the  property  of  the  plaintiff,  and  he  has  hia  pay  at  mz^ 
agreed,  though  he  has  not  earried  thetn  away.  Ooiriiet 

The  second  plea  in  bar  is  sufficient,  as  a  defence.  The  v. 
eoiHract  therein  set  forth  expresses  a  good  and  valid  coorfd-®'"®^*''  **  ^' 
oration,  and  a  fulfilment  on  the  part  of  the  defendants,  and 
the  plaintiff  received  two  thirds  of  the  amount,  and  the  rest 
was  delivered  aoeording  to  contract  The  dedsion  in  Bry-^ 
4snt  V.  GMs,  5  Vt.  R;  416,  would  be  full  in  point  to  support 
this  second  piea,  if  the  contract  set  up  in  the  plea  was  under 
aeal ;  and  yet,  stress  is  not  laid  upon  the  seal  in  that  case, 
only  as  it  implies  a  consideration.  In  our  plea,  a  good  tad 
valid  oonsideratton  is  ieilleged,  and  no  seat  is  needed  for  thsit: 
purpose.  The  defendants'  promise  to  make  and  deliver  the 
mills  was  a  good  consideration  for  the  plaintiff's  promise  t# 
receive  them  in  payment ;  and  the  plaintiff's  agreeing  to 
teeeive  them  was  a  good  consideration  for  the  promise  to 
ddiver  them — for  a  failure  to  perform  which  plaintiff  might 
have  asaintained  an  action.  , 

If  it  be  argued  that  this  judgment  was  not,  by'  the  terms 
of  the  contract,  to  be  discharged  by  the  contract' itfiielf,  with- 
out a  fulfilment  also,  on  the  part  of  the  defendepts,  just  so 
W9k  the  case  of  Bryant  v.  Chle.  In  both  cases  alike,  thtf 
erigina^  cause  of  action  was  not  to  be  considered  discharged, 
until  a  fulfilment  on  the  pari  of  the  defendant  of  defendants. 
In  both,  allke^  the  defendants  did  all  on  their  part  to  fulflL 
In  one  case  the  plaintiff  received  two  thirds  of  his  pay.  Iii 
the  other  case  he  refused  to  receive  any  part,  and  yet  he  was 
bined. 

If  it  should  be  argued;  that  the  only  remedy  of  the  defen- 
dants would  be  to  bring  a  suit  upoh  the  contract,  and  recover 
llieir  reasonable  damages,  we  answer,  thatihe  damages  could 
be  nothing  lessthaa  the  amount  of  the  judgment,  and  thii 
damage  otherwise  sustained  by  the  plaintiff's  not  applying 
Ihe  payment  in  satisiketioD  of  the  judgment.  Thh  ctretiity 
o€  action  tto  law  does  not  require,  nor  even  admit.  Sei 
Bryant  v.  ffaie,  on  page  421.  ' 

Troey  tf  Converse,  for  plaintiff. 

Was  the  evideiilee  in  the  case,  as  found  by  the  court,  suffi- 
MM  to  asstain  the  plea  of  payment  ?    Nothing  short  of  the 
Vol*.  XV.   s.  tu  VOL.  1.        63 
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Wmoftoft,   accepting  and  actually  receiving  the  full  number  of  mUb 
3843?^'    would  be  a  payment  of  the  judgment.    The  pkintiif  waa 


Downer  "^^  bound  to  receive  any  mills  on  the  judgment ;  and  if  he 
f  •  had  received  none,  his  agreement  to  receive  them  would  fur- 
'  ntsh  no  defence  to  an  action  on  the  judgment ;  much  less 
would  it  have  operated  as  a  payment  of  the  judgment,  though 
defendants  had  made  them  and  set  them  apart  for  the  plain- 
tiffs.   There  was  no  consideration  for  the  promise. 

The  judgment,  as  a  contract  of  the  highest  eharactery 
eould  not  be  satisfied  or  merged  in  a  mere  parol  eonirad* 
Nothing  short  of  the  actual  payment  of  it  would  satisfy  it, 
or  a  dischi^i^e  by  an  instrument  of  as  high  a  character.  The 
lower  grade  of  contracts  may  be  merged  in  the  higher ;  but 
the  h^her  never  in  the  lower.  3  Bac^.  Ab.  tit.  Extinguish- 
ment, D  ;  Cro.  Jac.  649  &660;a  East.  961 ;  2  Johns.  341 ; 
5  do.  70. 

The  fact  that  plaintiff  received  a  part  of  the  millsi  did  nol 
oblige  him  to  receive  the  whole,  especially  as  he  received  all 
that  were  offered  to  him,  at  the  several  times  at  which  he 
received  any. 

This,  also,  disposes  of  the  second  plea  in  bar.  Our  posi- 
tions above  being  correct,  that  plea  is  dearly  bad.  It  coo- 
stHutes  no  defence  to  the  action  for  the  balance  of  the 
judgment.  The  plea  does  not  allege  the  judgment  satisfied 
by  the  agreement.  2  Johns.  340;  5  do.  70.  It  is  not 
pleaded  by  way  of  accord  and  satisfaction  ;  and  indeed  the 
plea  shows  a  want  of  satisfaction. 

This  judgment,  if  satisfied  at  all,  was  satisfied  by  the 
agreement  to  take  winnowing-mills,  and  was  just  as  much 
satisfied  before  any  mills  were  paid  as  after.  But  such  is  not 
the  fact,  as  alleged  in  the  plea. 

As  a  plea  of  accord,  it  is  decidedly  bad.  Such  a  plea 
must  show  satisAMStion  by  an  actual  receipt  of  the  thing  stip- 
ulated to  be  delivered.  A  tender  of  the  same  is  insufficient 
1  8w.  Dig.  299 ;  1  Roll.  Abr.  tit.  Account ;  5  Co.  79,  b; 
Cro.  Elis.  304 ;  1  Strange,  573  ;  Bryant  v.  Gak,  5  Vt  R. 
419. 

The  opinion  of  the  court  was  delivered  by 
Hebaju)  J. — ^The  facts  detailed  do  not  amount  to  a  pay- 
B^ent.    There  is  a  diiference  between  making  a  payment  oC 
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a  subsisting  debt,  and  doing  that,  which,  on  suit  being  breught,    WtHDgom, 

anioants  to  a  defence.     A  tender  of  money  is  not  payment^       ]84a7' 

on)ess  it  is  received.     And  the  same  is  true  of  specific  arti-  "T~ 

d«i.*   The  idea  of  a  payment. carries  along  with  it  the  sop-         «. 

position  that  the  money,  or  other  thing,  was  delivered  by  the  ®'**^**'  •*  ^ 

payor  to  the  payee,  and  by  him  received.     Controversies 

have  arisen  in  relation  to  the  construction  that  should  be  put 

upon   the  lict  of  receiving  specific  articles — whether  thejr 

were  received  in  payment  of  an  existing  debt,  or  for  some 

other  purpose ;  but  there  can  be  no  reason  for  calling  an  offer 

to  pay,  a  payment,  when  the  offer  was  refused.   In  this  cnse, 

the  winnowing-mills  were  not  received  by  the  plaintiff  acfti* 

ally  or  conBtrudivdy.     Nor  does  it  appear  that  he  ever 

knew  that  the  mills  were  set  apart  for  him ;  or  even  tliat 

any  had  been  made.     Under  this  state  of  facts  it  would  be 

absurd  to  call  this  a  payment.    This  disposes  of  the  first 

plea. 

The  second  plea  in  bar  presents  a  different  question  ;  and 
the  plea  being  demurred  to,  it  only  becomes  necessary  !• 
inquire  whether  there  is  enough  sat  forth  to  amount  to  a  de- 
fence. 

The  two  important  averments  in  this  plea  are,  that  the 
plaintiff  promised,  in  consideration  that  the  defendants  would 
make  and  deliver  these  mills,  that  he  would  receive  them  in 
full  discharge  of  the  judgment ;  and,  the  corresponding  one, 
that  the  defendants,  relying  upon  said  promise,  did  make  and 
deliver  them.  The  inquiry  here  is  not,  whether  the  facts  set 
forth  in  the  plea  are  true,  for  the  plaintiff  by  demurring,  ad* 
mits  them.  Now  taking  the  facts  set  forth  to  be  true,  why 
should  not  the  plaintiff  be  bound  and  concluded  by  them  I 
The  objection  is,  that  there  was  no  consideration  for  the 
promise  ;  but  this  objection  is  not  well  founded.  One  prom- 
ise is  a  good  consideration  for  another ;  but  more  especially 
when  both  parties,  as  in  this  case,  have  acted  under  the  agree- 
ment. Not  to  hold  the  plaintiff  to  his  promise,  in  this  case, 
would  be  to  enable  him  to  practice  a  fraud  upon  the  defen-* 
dants.  They,  relying  upon  his  promise,  had  made  the  win- 
nowing-mills. Suppose  that,  instead  of  being  winnowing- 
milk,  the  agreement  bad  been,  like  the  case  of  MMisan  v. 
f¥e9€€it^  13  Vt.  258,  for  a  set  of  grato^aoMB,  worth  Kttle, 
except  for  the  person  for  whom  they  were  designed ;   or,    ^ 
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WiMD94^,    w^kb  would  be  a  still  stronger  case,  but  the  same  in  princi- 
^843^'^^    ple^  suppose  the  agreement  had  been   for  a  set  of  faauly 
'     ^.j^^^      portraits,  having  no  value,  except  for  the  particular  use  and 
V.         design  for  which  they  were  made,  the  injustice  of  the  law 
ic    rdioo.  ^^^  would  aUow  him  to  absolve  himself  froai  auch  an  en- 
gagement, would  be  most  manifest. 

If,  as  in  the  case  of  MaUiaan  v.  fVe$coHi  for  g^eh  an 
tgpreement  and  promise,  an  action  can  be  sustained  to  recover 
money,  there  can  be  no  satisfactory  reason  assigned,  why  the 
contract,  after  being  fulfilled,  may  not  be  applied  agveeaUy 
to  its  termS;  in  extinguishment  of  an  existing  indebtednassu 
Judgment  of  the  county  coart  npon  the  demurrer  is  rever« 
led,  and  judgment  for  the  defendants. 


Charlks  Aiken  v.  Ivoat  Richardson. 

▲a  iffidaTit  of  a  Greditor  that  his  debtor  is  abovt  to  Uave  the  state,  is  not 
.  safficieat  to  warrant  the  issuing  of  an  attachment  against  the  bodj  of  the. 
debtor,  under  the  act  exempting  the  body  from  imprisonment,  in  actiona 
Ibnoded  on  contracts  made  after  the  first  day  of  Jaonary,  1839. 
A  writ  of  attachment  against  the  body,  issued  without  the  required  affidayit, 
.  is  void,  and  an  arrest  under  it,  iUegaL 

Aqqaiescence  of  the  debtor,  in  snch  arrest,  gives  the  plaintiff  po  right  an 
against  the  bail,  who  may  take  advantage  of  the  defect,  by  plea,  in  an 
action  against  him. 

Scina  VACIAS  against  the  defendant,  as  bail  for  one  Ithiel 
S.  Richardson,  on  two  writs  of  attachment  against  him. 

The  defendant  pleaded  nut  tiel  record,  on  which  issue 
ffas  joined,  and,  on  inspection  of  the  record,  found  for  the 
jrittinlifT. 

Tl)e  defendant  further  pleaded,  that  the  original  aetiona 
wejr^  founded  on  contracts  made  and  entered  into  after  the 
first  day  of  January,  1839;  and  that  the  plaintiff  did  not,  at 
the  time  of  praying  out  his  writs  of  attachment,  file  with  the 
authority,  issuing  said  writs,  an  affidarit,  stating  that  he  had 
good  reason  to  believe  that  the  said  Ithiel  S.  Richardson  was 
about  to  abscond  from  the  state,  and  had  secreted  about  his 
person,  or  elsewhere,  money  or  other  property.  Replication, 
that  the  plaintiff  did  file  such  affidavit,  concluding  to  the 
country. 
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Go  the  tMl>  the  plaiotiff  oflbred  in  evidence  aa  affi^vit    Wll»sfof^ 
of  the  plauitiff,  filed  with  th^  justice,  who  iamed  Ihe  writ —    ^'iSSSi^' 
of  which  eflUeTit,  Uie  part  relied  on  by  the  plaintiff,  as  ana-      T^ 
tewitiig.9Qidimie»  isaafeUowa:  ""That  in  oiy  belief  Ithiel        v. 
'  S.  RichardaoD,  now  in  Cheater,  in  aaid  county  of  Wiiidaori  **•'»*''•*•• 
f  repreaeqied  aa  late  reaident  of  Albany,  in  the  atate  of  Kew 
*  York,  ia  about  to  leave  thia  atate ;  and  that,  from  the 

<  beat  information  I  have»  I  verily  believe  that  he  has  money 

<  aeeretediaboat  hia  peraon,  and  ia  alao  poaaeaaed  of  gooda» 

<  wareti^  and.  JBaercbandiae,  aa  of  hia  own  property,"  &c.  To 
the  admiyiion  of  aaid  affidavit  the  defendant  objected,  and 
the  aame  was  r^ected  by  the  court.  There  bei^g  no  other 
teatimony,  the  jury,  by  direction  of  the  court,  returned  a  ver«^ 
dipt  for  the  defendant. 

AfLer  verdict,  the  plaintiff  moved  the  court  to  render 
judgment  for  him,  notwithatanding  the  verdict,  —  which 
motion  waa  overruled. 

To  the  deciaiona  of  the  court  rejecting  the  aaid  affidavit^ 
a^d  overriding  the  aaid  motion,  the  phintiff  excepted. 

a  CooMge,  for  plaintiff. 

1.  Upon  the  ^leation  of  the  admiaaibility  of  the  affidavit 
in  evidence,  it  ia  contended  that  it  ia  in  aubatantial  conform-* 
ity  with  the  requisitiona  of  the  act ;  and,  unleaa  it  be  held 
that  the  very  worda  of  the  act  are  to  be  inaerted  in  the  affi- 
davit, it  ought  to  have  been  admitted. 

2.  Under  the  motion  for  judgment,  notwithstanding  the 
verdict,  the  plaintiff  insists  that  the  defendant,  who  is  bail, 
cannot  avail  himself  of  the  matter  pleaded.  The  authority 
isMing  the  writ  may  have  erred ;  but  the  defendant  in  the 
original  action,  only,  can  complain. 

The  statute  does  not  de^re  the  arrest  void,  ahould  the 
affidavit  be  felae  or  be  in^egularly  iaaued.  At  moat,  it  ia  only 
YoidaUe  ^aod  that  by  the  party  arreated.  The  bail  cannot 
av<Hd  it  and  iu  conaequencea,  otherwise  than  by  surrender 
of  the  principal,  ao  leng  as  the  latter  remains  liable  to  the 
aafest  and  to  commitment.  He  can  relieve  himself  only 
thipugh  the  principal.  FMcher  v.  Baxter y  2  Aik.  R.  224; 
fFwd  V.  Kinmnafh  ^  Lamb,  6  Vt.  R.  e&8;  Ctoitpion  v. 
NaiftMf  2  Maaa.  R.  483  ;  Sayward  y.  Ckmant,  11  do.  146 ; 
B0rrington  v,  Denme,  13  do.  93. 
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Wm osoR,       N.  Ridkard9on  and  J.  CoUamefy  for  defenduit 
^'mV.^*        I.  The  affidarit  was  esseotially  different  from  tiial  re- 
77         quired  by  the  statute,  as,  ^^  about  to  leave  the  staled'  is,  in 
9.        substance,  quite  different  from  <^  about  to  abeeond  from  the 
state." 

II.  The  plaintiff  is  not  entitled  to  a  judgment^  nan  06- 
etante  veredieto^  becau^  — 

].  The  plea  in  bar  shows  both  a  legal  and  equitable  de- 
fence to  the  edre  facias -^tinBi  the  principal  was  illegally 
arrested,  and,  if  surrendered  in  court  by  the  bail,  would  have 
been  discharged.  The  issue  watf  not  immateriaL  Rev«  Stat. 
187,  ^63 ;  Steams  et  al.  y.  Marsh  et  al,  14  Vt.  R.  808 ; 
Doug.  R.  45 ;  1  Tidd's  Prac.  152,  new  ed.  289;  Robertson 
V.  Patterson,  7  East,  405  ;  Wood  v.  MttekeU,  «  T.  R.  347 ; 
Merrick  ▼.  KoticAer,  do.  51 ;  Champi4m  v.  Noyes,  2  Mass. 
R.  483 ;  Harrington  ▼.  Dennie,  13  do.  93 ;  Van  Ness  r. 
FairchUd,  1  Chip.  R.  153 ;  Mattocks  v.  Judson,  9  Tt 
R.  843.  This  manner  of  making  this  defence  avaihible  is 
consistent  with  our  practice.  It  is  not  cause  of  abatement* 
We  have  no  practice  like  that  in  England,  where,  for  irregu- 
larity in  indorsing  for  bail,  there  is  a  rule  obtained  to  show 
cause  for  setting  aside  the  bond,  and  entering  nominal  bail. 
Our  practice*  has  long  been  that  of  Massachusetts  —  that  is, 
in  scire/acias  against  bail,  to  plead  in  defence,  all  matter 
whichj  in  any  form  of  practice  in  England,  would  discharge 
the  bond  or  the  bail.  No  other  course,  but  by  plea,  can  be 
taken  in  our  justice  courts. 

The  opinion  of  the  court  was  delivered  by 
RoTCE,  J.  —  The  affidavit  offered  in  evidence  by  the 
plaintiff,  was  correctly  excluded.  It  neither  proved  Uie  fiict 
put  in  issue  by  the  plea  and  replication,  nor  was  it  such  as 
the  statute  expressly  required.  This  is  evident,  unless  it  can 
be  maintained  that,  within  the  meaning  of  the  recent  statute, 
being  about  to  leave  the  state,  and,  to  abscond  from  it,  are  to 
be  regarded  as  equivalent  or  synonymous  expressions.  But 
it  is  clear  that  the  latter  expression  should  be  applied  in  its 
popular  and  correct  sense,  —  that  which  it  has  uniformly  re- 
ceived under  other  statutes,  especially  the  trustee  act  of  1797. 
In  the  construction  of  that  act,  an  open  and  undisguised  de- 
parture or  removal  from  the  state,  was  never  allowed  to  have 
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the  effect  of  absconding  from  it^  so  as  lo  authoriee  a  resort    Wurvsos, 
to  tlie  trustee  prooase.  *  ^^843^*'' 

Bat  the  plaintiff  moved  for  judgment  nan  db^iante  osre-  ^^^ 
dida;  and  this  leads  to  a  different  and  more  important  view 
of  the  case.  Such  a  motion  is  founded  soleiy  upon  what  ap* 
pears  to  the  court  upon  the  fecord  ;  as  where  the  cause  of 
action  is  confessed  by  the  defendant's  plea,  and  a  defence, 
radically  defective,  is  set  up^  Willes'  R.  360  ;  1  Sw.  Dig. 
779;  6  Cowen,  SS5.  The  record  here  consisted  of  the 
declaration,  the  pleadings,  and  the  verdict ;  the  pleadings 
alleging,  on  the  part  of  the  (rfaintiff,  that  an  affidavit  of  the 
re(|uisite  description  was  filed,  but  the  verdict  finding  the 
contrary.  It  then  stood,  that  the  writs  issued  upon  contracts 
made  after  the  first  day  of  January,  1889,  without  an  affi- 
davit, as  required  by  the  statute.  The  first  inquiry,  then,  is; 
whether  the  writs,  so  fa(  as  they  professed  to  authorize  an 
arrest  of  the  debtor,  were  void,  or  merely  voidable.  If  they 
were  void  for  that  purpose,  the  arrests  made  under  them 
any,  as  against  the  plaintiff  at  least,  be  treated  as  mere  tres* 
passes.  And  hence,  for  the  purposes  of  this  action,  the  de* 
lendant  might  well  say,  that,  by  endorsing  the  writs  as  bail, 
he  acquired  no  legal  control  of  his  supposed  principal,  nor 
any  l^[al  power  to  surrender  him.  And  this  would  furnish 
an  ample  defence  to  the  present  action.  But  if  they  were 
only  irregular  and  voidable,  then,  as  no  measures  were  taken 
to  avoid  them,  or  to  vacate  the  arrests,  the  defendant  did 
acquire  the  usual  rights  of  bait.  In  support  of  the  latter 
proposition,  the  case  has  been  likened  to  those  where  the 
party  was  entitled  to  a  personal  exemption  from  arrest  But 
we  think  the  question  should  rather  depend  upon  the  intrin* 
sic  validity  of  the  process  in  this  instance.  By  the  63d  sec« 
tion,  chapter  28tb  of  the  Revised  Statutes,  the  arrest  or  im- 
prisonment of  our  own  resident  citizens,  for  contracts  made 
after  the  first  day  of  January,  1839,  is,  in  general  terms,  pro* 
hibited.  But  this  is  qualified  by  a  proviso,  that  a  writ 
founded  upon  such  a  contreot,  may  issue,  as  an  attacliment, 
against  the  body  of  the  debtor,  upon  the  filing  of  the  afllidavit 
these  prescribed.  There  is,  then,  no  longer  any  general 
authority  in  magistrates,  or  clerks,  to  issue  writs  upon  such 
contracts,  in  the  form  of  a  capitLS  against  the  person.  The 
right  only  exists  sufr  moda  in  a  particular  daas  of  cases,  and 
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Wtimiom,  18  tben  demed  frooi  the  profiBO,  in  oppontimi  toUie  enaoU 
^^84?''*  ing  clause.  It  would,  therefore,  seem  to  result,  that,  without 
'^^^  a  compltaace  with  the  pronso,  there  can  be  no  competent 
jarisdiction  to  iasoe  such  a  writ  In  this  view  of  the  case  it 
beeoBies  analogous,  not  only  to  the  case  cited  in  the  argo* 
ment,  of  Adkina  v.  firstosr,  3  Cowen,  206,  but  to  many 
others,  which  have  proceeded  on  the  ground,  that  jurisdiction 
of  the  process  was  equally  essential,  as  junsdiotion  of  the 
parties,  and  the  subject-matter.  In  Morgan  v.  BughM^ 
8  T.  R.  225,  it  was  decided  that  trespass  might  be  main^ 
tained  against  a  justice  of  the  peace,  who  had  issued  a  criminal 
warrant  toapprehend  the  plaintiff, without  a pretious complaint 
oa  oath.  In  Barker  t.  Braham  fy  Norwood^  3  Wiis.  R. 
368,  trespass  and  fake  imprisonment  was  held  to  lie  against 
die  creditor  and  her  attorney,  for  having  prayed  out,  and 
caused  to  be  enforced,  a  writ  of  e^gpcution  against  an  admin* 
istratrix,  as  for  her  own  debt,  without  any  suggestion  upon 
the  record  of  a  dmm&tapU,  The  case  of  Smiih  v.  Bauekier 
ei  <il.,  2  Str.  R.  993,  is  yet  more  directly  in  point.  By  the 
local  custom,  a  debtor  might  be  arrested  upon  mesne  process 
provided  the  creditor  first  made  oath,  that  he  beU^fed  the 
debtor  would  not  appear  to  the  actioo,  but  would  run  away» 
In  that  case,  the  creditor  made  oath  tliat  he  9a$peeted  the 
the  debtor  would  not  appear,  &c.  And  it  was  adjw^^  that 
the  warrant  to  arrest  was  void,  and  that  the  plaintiff  and 
magistrate  were  both  liable  in  trespass  and  fake  imprison* 
ment.  To  the  same  effect  is  the  case  of  Orumon  v.  Jifl^ 
numd  fy  BM9y  1  Conn.  R.  40.  In  accordance  with  these 
and  similar  authorities,  we  are  disposed  to  r^ard  the  arresti 
of  Ithiel  8.  Richardson  as  illegal  acts,  from  which  the  plainer 
tiff  can  ckim  no  benefit. 

There  is,  however,  another  ground  upon  which  the  de* 
fence  may  be  sustained.  It  will  be  perceived,  upon  inspec* 
tion  of  the  statute,  that  the  proviso  before  mentioned  applies, 
in  terms,  only  to  the  original  writ,  or  mesne  process ;  (Smt  that 
alone  can  properly  be  styled  "a  writ  on  a  contract,  mods 
after  the  finit  day  of  January,'*  &c.  —  which  the  pkAniiff^  is 
ta  pray  out,  and  which  is  to  issue  as  <<  a  writ  of  Makkmeni 
against  the  body  of  the  d^lmdani.'*  And  henoe  it  k  only 
by  implication  from  this  and  other  parts  of  the  statute,  that 
a  writ  of  execution,  in  atfy  case  falling  within  the  6Sd  sac* 
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Iton,  can  go  against  the  body*  When  the  or^nal  writ  haa 
properlj  issued,  as  a  capias,  ander  the  proviso  to  that  8e<> 
4ioo,  the  execatioD  is  allowed  to  follow,  in  like  form.  This* 
must  have  been  intended  by  Ihe  legishtture  ;  for  otherwise, 
the  right  to  arrest  upon  the  first  prooess  would  be  but  a  vex-* 
atious  and  useless  right.*  But  if  the  writ  has  not  so  issued, 
the  execution  must  be  governed  by  the  general  enactment 
of  the  section,  since  the«e  is,  then,  no  ground  for  implying 
an  exception.  Now  if  we  admit  that  tlie  acquiescence  of 
the  debtor  so  ht  validated  his  arrest  upon  the  plaintiff's 
writs,  as  to  give  to  this  defendant,  for  the  time  being,  a 
rightful  custody  of  his  person,  and  the  power  to  surrender 
him,  it  does  not  follow  that  the  present  action  should  be 
Mpported.  Courts  are  at  liberty  to  consider  the  eflbct  of 
surrendering  the  principal ;  and  if  they  perceive  that  it 
could  be  of  no  benefit  to  the  creditor,  they  will  not  require 
it,  but  release  the  bail*  This  happens  when  the  surrender 
cannot  legally  be  followed  by  further  proceedings  against  the 
body  of  the  principal.  Trinder  v.  Shirley ,  1  Doug.  45 ; 
PobM  v.  fVitiiamSj  7  J.  R.  517 ;  Ka)fie  v.  Ingraham,  2 
Johns.  Ca.  403  ;  Seaman  v.  Drake,  I  Caines'  R.  9  ;  Olcott  v. 
Lilly,  4  Johns.  R.  407  ;  1  Johns.  Ca.  28 ;  LaJUn  v.  Fowler, 
18  Johns.  R.  335  ;  Dunham  v.  Macomber,  5  Wend.  113; 
RusseU  V.  Champion,  9  Wend.  462  ;  Champion  v.  Noyes, 
2  Mass.  R.  481  ;  Harrington  v.  Dennie,  13  do.  93.  It  is 
true,  that,  according  to  the  English  and  New  York  practice, 
the  bail  have  to  seek  relief  in  such  cases,  by  motion.  But 
in  Massachusetts  and  this  state,  any  sufficient  ground  for 
discharging  the  bail  is  considered  a  proper  matter  to  be 
pleaded.  2  and  13  Mass.  R.  above  cited ;  Fan  Ness  v. 
Fairchild,  I  D.  Chip,  153;  Mattocks  v.  Judson,  9  Vt.  R., 
343. 

The  application  of  what  has  been  said  to  the  case  before 
the  court  is  sufficiently  obvious.  We  are  not  to  infer,  from 
any  thing  appearing  in  the  case,  that  the  debtor  has  ceased 
to  be  a  resident  citizen  of  this  state ;  nor  can  his  acquies- 
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*  This  intention  was  subseqoeDtly  expressed.  See  act  of  184S,  (Pam. 
laws,  No.  9.  p.  8,)  in  wbich  tbe  word  ^  writ,**  in  the  63  See.  Cb.  28 
Re?.  8UU  is  dedaved  to  exiead  to,  and  ioelnde,  writs  of  ezeeoHow. 
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Wuroioa,  cence  in  the  uoaoUiiN'iased  foroi  aod  senrice  of  the  original 
1843.^*  writSi  be  held  to  legalize  a  mode  of  enforcing  the  judgments 
against  him  which  the  statute  forbids.  The  plaintiff  could, 
therefore,  have  derived  no  advantage  from  the  surrender  of 
the  debtor,  since  he  was  not  entitled  to  charge  him  in  exe«- 
cution«  Judgment  of  county  court  affirmed. 


Wabben  Heald  v.  Benjamin  B.  Saroeant. 

An  officer  cannot  be  made  a  trespasser,  ab  initio^  for  an  abuse  of  an  aathor- 
itj,  nnleM  it  be  the  same  authority  opon  which  was  the  original  taking. 
Henee — 

If  «n  officer^  in  attaching  the  intereat  of  one  tenant  in  common,  in  an 
entire  chattel,  take  possession  of  the  chattel,  and  hold  it,  until  the  issu- 
ing of  the  execution,  and  then  sell  the  entire  property,  and  thus  direst 
the  interest  of  the  other  tenant,  so  as  to  amount  to  a  conversion  of  his 
jiroperty  in  it,  he  does  not,  thereby,  become  a  trespasser,  ab  initio. 

This  was  an  action  of  trespass,  for  taking  a  bureau, 
brought  by  appeal  from  a  justice  of  the  peace. 

The  defendant  pleaded  a  special  plea  in  bar,  alleging  that 
on  the  I9th  of  April,  1836,  he  attached  said  bureau,  by  virtue 
of  a  writ  of  attachment  against  one  Samuel  Walker,  2d,  di- 
rected to  him  as  constable  of  the  town  of  Chester,  which 
bureau  was  the  joint  property  of  the  plaintiff  and  said 
Samuel  Walker,  each  owning  an  undivided  half  thereof; 
that  he  returned  said  writ  to  the  justice  of  the  peace  who 
issued  the  same,  and  that  a  judgment  was  rendered  thereon, 
against  said  Walker ;  that  a  writ  of  execution  was,  there- 
upon, issued  on  said  judgment,  against  Walker,  and  put 
into  the  hands  of  the  defendant,  as  constable  as  aforesaid ; 
that  he  safely  kept  said  bureau,  and  advertised  it  more  than 
fourteen  days,  and  sold  the  same  at  public  vendue  to  the  high- 
est bidder,  and  thereupon  duly  returned  said  execution  to  the 
justice  who  issued  the  same — ^which,  he  alleged,  was  the  same 
supposed  trespass  in  the  plaintiff's  declaration  mentioned. 

To  this  plea  the  plaintiff  replied  that,  at  the  time  of  the 
taking  of  said  bureau  by  the  defendant,  the  said  Samuel 
Walker  was  not  the  owner  of  one  undivided  half,  or  any  por- 
tion thereof.   Issue  to  the  country.  Verdict  for  defendant 

After  verdict,  the  plaintiff  moved  for  judgment  notwith- 
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standing  the  verdict,  upon  the  ground  that  the  verdict  waa 
rendered  upon  an  immaterial  issue ;  which  motion  the  court 
overruled. 

The  plaintiff  then  moved  that  the  judgment  be  arrested, 
on  the  ground  of  the  insufficiency  of  the  defendant's  plea  in 
bar  ;  which  motion  was  also  overruled. 

To  the  decisions  of  the  court,  overruling  the  said  motionsi 
the  plaintiff  excepted. 

iV.  Richardaonj  for  plaintiff. 

The  plaintiff  insists  that,  from  the  whole  record,  he  is 
entitled  to  a  judgment. 

L  It  appears,  from  the  defendant's  plea  in  bar,  that  the 
bureau  was  the  property  of  the  plaintiff  and  Walker,  —  each 
owning  one  undivided  half  thereof,  and  that  defendant 
attached  the  whole  upon  the  writ,  as  the  property  of  said 
Walker,  and  sold  the  whole  upon  the  execution.  The  defen- 
dant held  the  plaintiff's  interest  in  the  bureau,  in  his  pos- 
session, by  operation  of  law.  He  had  a  right  to  take  and 
retain  the  possession  of  it,  till  the  sale ;  but  the  sale  of  the 
plaintiff's  interest,  was  an  abuse  of  his  authority,  which  ren- 
dered him  a  trespasser  ab  initio.  6  Comyn's  Dig.  382,  (  c. 
3,)  and  authorities  there  cited  ;  MdvUl  v.  Brown^  15  Mass. 
R.82;  fVeld  Y.  Oliver^  21  Pick.  R.  539;  2  Kent's  Com. 
350,  note  a,  and  authorities  there  cited  ;  1  Chitty's  PI.  173  ; 
Reed  et  al  v.  Root,  2.  Vt  R.  120 ;  Lanib  v.  Day  fy  Peck, 
8  Vt.  R.  407  ;  3  Stark.  Ev.  4th  part,  1444,  1445  ;  Ladd  v. 
BUI,  4  Vt.  R.  164. 

il.  When  the  plea  in  bar  is  bad,  in  substance,  and  it 
appears  from  the  whole  record  that  the  party,  against  whom 
there  has  been  a  verdict,  is  entitled  to  a  judgment,  the  court 
will  render  a  judgment  non  obstante  veredicto.  Such,  we 
insist,  is  the  present  case.  Stephens'  PI.  96,  120,  144-5-^ 
-7;  1  Swift's  Dig.  779,  780,  and  authorities  there  cited;  8 
Strang.  R.  873. 

D.  Kellogg,  for  defendant. 

It  is  evident,  from  the  record  in  this  cause,  that  the  plain- 
tiff proceeded  upon  the  ground  that  he  was  sole  owner  of 
the  bureau,  inasmuch  as  he  traversed  his  tenancy  in  common 
with  Walker,  and  claimed,  therefore^  that  the  defendant  was 
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m  iretpaseer  for  the  original  taking.  But  tbe  verdict  of  the 
jury  has  seUled  the  fact  that  the  plaintiff  was  tenant  in  conv- 
mon  with  Walker,  thereby  establishing  the  defendant's  justi- 
fication for  the  act  of  taking. 

The  plaintiff  now  asks  for  judgment,  because  it  appears  by 
the  defendant's  plea,  that  be  s<dd  the  entire  chattel,  and  coo* 
tends  that  this  made  him  a  trespasser  ab  initio.  If  it  be  con- 
ceded that  such  sale  did  make  the  officer  a  trespoaser  ab 
initiOy  the  plaintiff  would  not  be  entitled  to  a  judgment, 
for  it  is  well  settled  that  wherever  the  plaintiff  relies  on 
showing  the  abuae  of  an  authority  in  law,  as  a  distinct 
trespass,  and  the  original  act  is  justified,  by  the  plea,  the 
plaintiff  roust  reply,  or  new  assign  the  abuse;  otherwise 
be  cannot  avail  himself  of  it.  Taykr  v.  CoU,  3  T.  R. 
992  ;  Ham.  iVi.  Pri.  127  ;  2  Tyler's  R.  70. 

A  contrary  doctrine  would  be  manifestly  unjust.  The 
defendant  honestly  supposing  that  the  plaintiff  is  going  for 
tbe  original  act,  justifies  that,  by  his  plea ;  and  the  plaintiff, 
by  traversing  the  plea,  admits  that  it  is  the  original  act  of 
which  he  complains,  and  the  jury  find  the  justification  true. 
Now,  to  permit  the  plaintiff  to  say  that  it  was  for  another  act 
that  he  brought  his  suit,  would  be  a  complete  surprise  upon 
the  defendant,  and  be  wduld  be  deprived  of  making  any 
defence  to  such  new  complaint.  A  variety  of  defences  to  ft 
might  easily  be  conceived — such  as  a  sale  of  the  plaintiff's 
right  after  attachment,  and  before  sale  ;  the  plaintiff's  assent 
to  tbe  sale ;  the  derendant's  ignorance  of  the  plaintiff's  title 
until  after  the  sale  ;  a  mistake  of  the  pleader  in  drawing  his 
plea,  and  the  like.  But,  in  the  second  place,  it  is  insisted, 
that  the  sale  did  not  make  tbe  defendant  a  trespasser  ab 
inUio.  SmUh  v.  MUU,  I  Term  R.  475.  It  has  never 
been  decided  that  a  sale  by  a  co-tenant,  of  the  entire  chattel, 
held  in  common,  would  render  him  liable  to  his  co-tenant  ift 
trespass ;  and  the  weight  of  authority,  at  this  day,  is,  that 
trover  even  would  not  lie.  Welch  v.  darky  12  Vt  R.  68h 
This  act  of  the  officer  did  not  tend  to  oppress  or  aggrieve  the 
plaintiff.  Ham.  N.  P.  59.  The  plaintiff's  title  vras  not 
affected  by  the  sale.  PMngiU  v.  BavtkU,  1  N.  H.  R.  87  ; 
CMfier  V.  Chittjii  1  Burr.  R.  22 ;  Haydsn  v.  Haydm,  I 
Salk.  R.  392 ;  Sh$ar%ek  v.  H%iber,  6  Binney's  R. ;  Yelv. 
R.   180,  note  a. ;  Carter  v.  Simpson^  7  Johns*  R.  535 ; 


OP  THE  STATE  OP  VERMONT.  509 


1  Chitty'fl  PI.  92,  196 ;  Young  r.  MarahaU,  21  C.  L.  R.  w»di»r, 

215 ;  8  Mass.  R.  581  ;  14  do.  500 ;  Farrant  v.  Thomp$<m,  ^iS^^* 

3  Starkie  R.  130  ;  2  D.  &  R.  Rep.  1.  Heiod" 

The  plaintiff  had  neither  the  possession  nor  the  right  of  v* 

possession.     Wdch  v.  Clark,  12  Vt.  R.  681.  S««eMit. 

The  opinion  of  the  court  was  deliTered  by 
Rbdfield,  J. — ^Many  questions  have  been  moved  by  the 
counsel  in  the  discussion  of  this  case,  which  we  are  not  pre- 
pared to  determine.  In  the  case  of  Ladd  ▼.  BiU,  4  Vt. 
164,  it  would  seem  to  have  been  determined,  that  a  sale 
upon^execution  of  the  entire  chattel,  although  upon  the  debt 
of  but  one  of  the  tenants  in  common,  did  devest  the  title  of 
the  other  tenant,  and  was,  in  law,  a  conversion  of  his  interest. 
Where  the  taking  Was  on  the  execution,  the  sale  would,  in 
that  view,  he  such  an  abuse  of  the  authority,  as  would  make 
the  oflScer  a  trespasser  cb  initio.  We  are  now  asked  to  ex- 
tend the  same  rule  so  as  to  make  the  taking  upon  the  origi* 
nal  writ  a  trespass.  The  case  of  JlfelwUe  v.  Brown,  as 
understood  by  the  same  court  in  IVdd  v.  Oliver,  21  Pick. 
559,  would  seem  to  be  an  authority  to  that  extent.  But  the 
case,  as  reported,  only  shows  a  taking  on  the  same  process, 
on  which  the  sale  was  made.  It  does  not  seem  to  have  been 
much  considered,  by  court  or  counsel,  and  lietng  a  mere 
abstract  of  the  point  decided,  cannot  be  much  relied  upon, 
as  an  authority.  And  it  being  a  well  settled  point,  that  the 
attachment  of  the  whole  property,  and  the  whole  proceed* 
ings,  under  the  first  process,  were  legal  and  regular,  we  could 
not  make  the  officer  a  trespasser  for  any  irregularity  in  the 
sale  upon  the  execution,  which  is  a  distinct  matter.  To 
make  an  officer  a  trespasser  ab  initio,  he  must  abuse  the 
same  authority  upon  which  was  the  original  taking.  The 
entire  doctrine  of  making  officers  trespassers  by  relation,  for 
an  abuse  of  authority  in  law,  rests  upon  not  well  defined 
grotmd,  which  commends  itself  to  our  sense  either  of  reason 
or  justice.  It  is  but  a  technical  rule  of  law,  and  one,  which 
it  would  be  almost  absurd,  and  wholly  unjustifiable,  to  ex- 
tend the  length  now  asked  for.  The  view  we  have  here  taken 
ot  this  point,  renders  it  unnecessary  to  go  further  in  the  case. 

Judgment  affirmed. 
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Alfred  Onion  v.  Thomas  Robinson. 

O.  and  W.  haying  a  claim  against  R.  for  money  received,  to  their  uae,  and 
R.  alleging  that  he  had  paid  it  to  O.,  thej  aabmitted  the  matter  to  arbi- 
trators with  authority  to  award  costs  and  damages,  who  awarded  that  R. 
account  to  O.  for  a  certain  sum,  in  damages  and  costs.  In  a  suit  on  the 
award  in  favor  of  O.,  it  was  held  that  there  was  no  mntaality  in  therab- 
mission  between  O.  and  R.,  and,  that  neither  the  rights,  nor  liabilities, 
of  either,  were  affected  by  the  award.  Held,  also,  that  the  sabmiatton 
and  award,  though  legally  invalid,  might  be  given  in  evidence  ander  a 
declaration  setting  forth  the  above  facts. 

This  was  an  action  of  assumpsit  on  an  award,  appofaled 
from  a  justice  of  the  peace,  in  which  the  plaintiff  declared 
that,  certain  differences  having  arisen  between  him  and  the 
defendant  touching  the  sum  of  $50,  which  he  alleged  bad 
been  paid  to  the  defendant  by  one  Walker  to  the  use  of  the 
plaintiff  and  one  Wheeler,  which  sum  the  defendant  con- 
tended he  had  paid  to  the  plaintiff — ^the  plaintiff  and  defen- 
dant had  submitted  themselves  to  the  award  of  certain  arbi- 
trators, to  be  made  between  them,  of  and  concerning  said 
differences.  The  declaration  thereupon  alleged  mutual 
promises  to  perform  the  award,  and  also  an  award  by  the 
arbitrators  that  the  defendant  pay  to  the  plaintiff  the  sum  of 
$64  and  costs,  in  full  satisfaction  and  discharge  of  said 
matters  in  difference — which,  it  was  alleged  had  not  been 
paid,  though  demanded. 

On  the  entry  of  the  appeal  in  the  county  court,  the  de- 
fendant moved  to  dismiss  the  action,  for  want  of  jurisdiction 
in  the  justice  to  try  the  cause.  The  court  overruled  the 
motion  and  the  defendant  excepted. 

The  defendant  pleaded  the  general  issue  and  there  was  a 
trial  by  jury.  On  the  trial,  the  plaintiff  introduced  evidence 
tending  to  prove,  that  the  defendant  had  received  of  Onion 
and  Wheeler,  former  partners  in  trade,  demands  for  collec- 
tion, among  which  was  one  against  one  Walker  for  about 
$50,  which  the  defendant  had  collected,  and  which  it  wa« 
conceded  had  not  been  paid  over  to  Wheeler,  but  which  the 
defendant  insisted  he  bad  paid  to  Onion,  who  insisted  thai 
he  bad  not  received  it ;  and  that,  to  settle  this  matter,  OnioD 
and  Robinson  had  made  a  submission  to  arbitrators  in  wri- 
ting.   The  plaintiff  then  offered  in  evidence  the  written 
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tobmissioDy  aod  the  award  of  the  arbitratore ;  by  the  former 
of  which  the  arbitrators  were  authorised  to  ''  make  tlieir 
decision  according  to  the  rules  of  l^w  and  equity  and  award  ' 
costs  and  damages  accordingly ;"  and  by  the  latter  of  which 
the  arbitrators  awarded  *^  that  the  said  Robinson  do  account 
to  the  said  Onion  for  the  sum  of  |^64  damages,  and  costs  of 
said  arbitration."  To  the  admission  of  the  submission  and 
award  the  defendant  objected,  on  the  ground  that  Onion 
Jiad  no  power  to  make  the  submission.  The  court  admitted 
the  papers  in  evidence,  and  the  defendant  excepted. 

After  verdict  for  the  plaintiff,  the  defendant  interposed  a 
motion  in  arrest,  for  the  insufficiency  of  the  declaration,  which 
the  court  overruled^^to  which  the  defendant  excepted. 


Wivosoa, 

FebruarUf 
1843« 

Onion 

V. 

Robintoa. 


D.  KMogg  and  O.  HutiMnaan,  for  the  defendant,  con- 
tended, that  the  award  was  not  binding,  because  the  submis- 
sion was  not  mutual — ^it  being  of  a  subject  matter  in  which 
Ooioa  &  Wheeler  were  jointly  interested.  They  also  con- 
tended that,  as  the  award  could  not  bind  Wheeler,  he  not 
being  a  party  to  the  submission,  therefore  there  was  no  valid 
consideration  for  the  promise  which  the  plaintiff  assumed  to 
have  been  made,  on  the  part  of  Robinson  to  perform  the 
award ;  and  that  this  would  be  Cntal  to  the  plaintiff,  on  the 
motion  in  arrest,  although  the  submission  and  award  were 
admitted  in  evidence,  since  it  appeared  on  the  face  of  the 
declaration  that  the  plaintiff  had  no  interest,  in  his  individual 
capacity,  in  the  subject  matter  of  the  action.  Warden  v. 
Bumham,  8  Vt.  R.  390. 


P.  T.  rVaeM^urny  for  plaintiff. 

The  submission  and  award  offered  in  evidence  by  the 
plaintiff,  were  properly  received  by  the  court.  Under  thitf 
point,  the  only  question  raised  by  the  exceptions  is,  whether 
Onion  had  power  to  make  the  submission. 

Onion  and  Robinson  were  the  partita  in  intereat  The 
partnership  having  been  before  dissolved,  it  made  no  differ- 
ence  with  Wheeler  whether  he  looked  to  Robinson  or  to 
Onion  for  his  moiety  of  the  demand.  His  interest  was 
equally  balanced,  and  the  fact  that  Onion  and  Robinaan 
entered  into  the  submission  shows  conclusivdy  that  they  so 
uqdeiftood  it.    IVbeeler's  claim  was  upon  the  manay^  and 


Robinioii. 
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WiHDtoR,  the  object  of  the  Bobmisiion  was  to  aseertain  in  whoae  handt 
1843?^'  it  was  lodged.  Had  Robinson,  in  punuance  of  the  award, 
Q^^^  peid  the  amount  of  the  demand  to  Onion,  the  claim  agunst 
him  would  have  been  as  much  discbaiged  as  though  Wheeler 
had  been  party  to  the  submission.  In  the  case  of  Fefsrs  ▼. 
Peirce,  8  Mass.  398,  the  plaintiff  submitted  all  demands 
subsisting  between  himself  and  one  Powers,  then  late  his  co- 
partner in  trade,  of  the  one  part,  aod  the  defendant  of  the 
other  part  The  award  was  in  favor  of  the  copartnership, 
and  payment  of  the  amount  awarded  was  made  to  the  part- 
ner not  party  to  the  submission.  The  submission,  award, 
and  payment  were  held  good. 

But  whether  Onion  had  technically  the  power  of  making 
the  submission  or  not,  the  defendant  by  becoming  a  party  to 
it  and  appearing  before  the  arbitrators,  has  waited  all  right 
to  raise  the  question.  And  so  it  was  held  in  BaickeUer  ti 
ol.  T.  fiontoti,  2  Aik.  319;  where  the  plaintiffs,  who  were 
jointly  parties  to  the  submission,  had  $eparate  and  di9tinct 
interests.  Yet,  the  court  say  that  the  submission,  being  be- 
tween the  real  parties  in  intereetf  was  itself  a  toofosr  of  all 
objections  which  might  have  been  well  raised  in  the  ordinary 
course  of  judicial  proceedings.  It  is  no  objection  that  plain- 
tiff had,  originally,  no  legal  claim.    7  Cowen,  106. 

The  award  was  made  within  the  submission,  and  the  action 
is  pursuant  to  the  award.  It  cannot  be  objected  that  the 
defendant  after  this  judgment,  will  still  be  subject  to  the  co- 
partners, for  the  payment  to  the  plaintiff,  who  is  a  co-partner, 
would  be  good. 

This  was  not  the  submission  of  the  co-partnets,  nor  did 
the  plaintiff  attempt  to  submit  for  them.  It  was  a  submis- 
sion for  himself,  and  thereby  he  bound  himself  to  abide  the 
award ;  and  had  the  award  been  against  him,  he  must  have 
seen  it  performed.  Had  it  been  thai  he  should  pay  the 
defendant,  he  must  have  paid  him,  or  released  him  so  much 
on  the  partnership  claims  for  money  collected,  if  any,  for  the 
defendant  could  have  pleaded  the  award  to  an  action  by  the 
co-partners,  therefore  he  would  have  been  entitled  to  an 
action  on  the  award  when  in  his  favor. 

The  declaration  shews  a  good  and  sufficient  cause  of 
action.  The  statement  of  the  subject  matter  of  the  dispute 
shows  that  the  real  fortke  tH  4iilerssl  were  those  who  ac- 
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knowledged  themselves  as  such  by  becoming  parties  to  the    J|[JJ!^®*» 
submission.  1843.  * 


Onion 
The  opinion  of  the  court  was  delivered  by  ?• 

RoTCE,  J. — ^The  motion  to  dismiss  has  not  been  urged  in 
this  court,  and  will  be  treated  as  having  been  rightly  over- 
ruled. And  under  the  modern  practice  in  this  state,  the 
submission  and  award  were  properly  admitted  in  evidence, 
without  regard  to  their  validity  in  point  of  kw,  since  they 
were,  in  no  respect,  inconsistent  with  the  dedaration,  and 
tended  to  support  it.  If  they  were  legally  invalid,  it  was 
for  reasons  apparent  upon  the  face  of  the  declaration.  It  is 
contended  that  the  arbitrators  should  have  simply  decided 
the  fact,  whether  Robinson  had  paid  over  the  fifty  dollars  to 
Onion.  And  if  this  position  were  well  taken,  the  award 
might  be  objected  to  as  evidence,  in  reference  either  to  the 
submission  or  the  declaration.  But  the  award  proves  to  be 
consistent  with  both.  The  submission  provided  for  an  award 
of  damages,  which  codd  only  mean  the  debt  and  interest 
claimed  of  Robinson  ;  and  the  dedaration  alleges  the  sub- 
mission in  that  general  manner,  which  has  always  been  sup- 
posed to  authorize  the  reception  of  an  award  in  evidence, 
directing  money  to  be  paid,  or  specific  acts  to  be  performed. 
In  short,  we  regard  the  submission,  the  award,  and  the  dec- 
laration, as  being,  in  all  essential  particulars,  consistent  and 
harmonious. 

The  questions  to  be  considered  arise  upon  the  motion  in 
arrest.  And  first,  in  reference  to  the  submission.  If  Rob- 
inson had  not  paid  over  the  money,  as  he  claimed  to  have 
done,  he  owed  it  to  Onion  and  Wheeler  jointly.  And  the 
question  arises,  whether  Onion  alone  could  submit  the  con- 
troversy to  arbitration.  It  is  clear  that,  without  authority 
for  that  purpose,  he  could  oot  bind  Wheeler,  so  as  to  con- 
clude him  by  the  award,  if  it  should  find  the  money  paid 
over  by  Robinson.  And  since  it  does  not  appear  that  he 
professed  or  undertook  to  bind  him,  we  discover  nothing 
secured  to  Robinson  by  the  contract  of  submission,  as  a 
consideration,  or  equivalent,  for  his  promise  to  perform  the 
award.  The  submission  is  apparently  destitute  of  mutuality. 
It  is  true,  that  Onion  promised  to  perform  the  award  on  his 
part ;  but  what  was  that  performance  to  be,  judging  from 
Vol.  XV.  .  b.  vol.  i.  65 
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the  submission  as  alleged  ?  Simply  to  receive  the  money  if 
awarded  to  him.  Bat  if  Robinson  should  prove  before  the 
~  arbitrators  that  he  had  already  paid  it  over,  the  submission 
provided  no  indemnity  for  him,  but  left  him  liable,  as  before, 
to  the  joint  suit  of  Onion  &  Wheeler*  And  if  the  award 
might  have  obviated  this  difficulty,  by  directing  some  dis- 
charge or  indemnity  from  Onion  to  Robinson,  it  failed  to  do 
so,  and  merely  directed  payment  of  the  money  by  Robinson. 

S.  As  to  the  award.  The  objection  is,  that  it  is  neither 
mutual  nor  final.  To  this  it  is  answered,  and  is  doubtless 
true,  in  ordinary  cases,  that  where  a  single  claim  is  submitted, 
and  the  arbitrator  finds  a  sum  due  upon  it,  an  award  of 
payment  is  sufficiently  mutual  and  final.  The  reason  is, 
that,  in  such  a  case,  the  award  becomes  the  legal  evidence 
of  the  debt ;  so  that  when  the  debt  is  paid,  the  debtor's 
obligation  and  discharge  will  both  rest  upon  the  award. 
But  in  the  present  case,  though  the  award  is  understood  to 
have  found  a  debt  due  from  Robinson,  it  was  not  due  to 
Onion  alone,  but  to  him  and  Wheeler.  And  though  pay- 
ment of  that  debt  to  Onion,  in  pursuance  of  the  award, 
would  operate  to  discharge  Robinson,  yet  his  discharge 
would  not  rest  upon  the  award,  but  upon  the  prior  and  con- 
tinuing right  of  Onion,  as  on^  of  the  joint  creditors,  to  re- 
ceive payment  of  the  debt  for  himself  and  Wheeler.  Thus 
it  would  seem  that  no  protection  or  benefit,  whatever, 
could  result  to  Robinson  from  the  submission  or  award.  It 
is  not  perceived  that  the  rights  or  liabilities  of  the  parties 
were  afiected  by  either. 

The  judgment  of  the  county  court  is  therefore  reversed, 
and  judgment  on  the  verdict  arrested. 
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WijiDioa, 
Oliver  H.  Booth  v.  Isaac  Tyson,  Jr.  ^ISST** 


Where  one  party  contracts  to  do  a  job  of  work,  and  another  to  pay  a         BooUi 
•tipnlated  price  for  the  same,  and  the  labor  is  capable  of  a  just  division  »• 

and  apportionment,  these  stipnlations  will  be  considered  independent,  7 

and  full  performance,  not  a  condition  precedent  to  any  right  of  action, 
unless  it  be  expressly  so  stipulated, or  is  inferrible  by  strong  implication. 

In  such  cases,  the  party  performing  labor,  less  than  Aill  performance, 
will  recover  the  stipulated  price,  deducting  any  damages  sustained  by 
the  other  tmrty,  from  the  failure  to  perform  the  entire  contract 

This  was  an  action  of  book  accoant,  in  which  there  was 
a  judgment  to  account,  and  reference  to  an  auditor. 

The  auditor  reported  that7  on  the  hearing  before  him,  the 
plaintiff  exhibited  an  account  against  the  defendant,  for 
moulding,  done  in  the  defendant's  furnace,  the  just  amount 
of  which  he  found  to  be  $123.88;  that  the  defendant  ex* 
hibited  an  account  against  the  plaintiff,  together  with  cer- 
tain credits  to  plaintiff,  the  just  balance  of  which,  in  faTor 
of  the  defendant,  the  auditor  found  to  be  i|81.49;  which 
balance,  deducted  from  the  just  amount  of  the  plaintiff's 
account,  left  a  balance  of  $42.39,  which  the  auditor  awar- 
ded to  the  plaintiff,  unless  the  court  should  be  of  opinion 
that  the  plaintiff  ought  not  to  recover  the  same,  upon  a 
consideration  of  the  following  facts  found  by  the  auditor,  to 
wit :  That,  previous  to  the  performance  of  the  work  charged 
in  the  plaintiff's  account,  he  contracted  with  the  defendant 
to  make  him  fifty  stoves,  of  a  pattern  called  the  ^<  Badger 
stove,"  according  to  a  memorandum,  specifying  the  price  of 
each  piece  of  said  stove — and  one  hundred  and  fifty  stoves, 
of  a  pattern  called  the  '*  Hey  wood  stove,"  according  to  a 
like  memorandum ;  that  the  work  charged  in  the  plaintiff's 
account,  was  done  under  said  contract,  and  not  otherwise  ; 
that  the  plaintiff  left  the  employment  of  the  defendant, 
without  moulding  the  number  of  pieces  necessary  to  com- 
plete the  said  contract,  and  had  never  completed  the  same ; 
and  that  the  defendant,  from  time  to  time,  as  he  had  oppor- 
tunity, disposed  of,  and  converted  to  his  own  use,  the  said 
work  of  the  plaintiff,  to  wit :  the  mouldings  or  pieces  of 
work  charged  in  the  plaintiff's  account,  in  the  same  manner 
as  he  disposed  of  his  other  wares. 

The  auditor  further  reported,  that  testimony  was  offered 
before  him,  for  the  purpose  of  proving  that  the  defendant 
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WiNosoK,    had  sustained  damage  and  loss,  in  consequence  of  the  non^ 
1849^^'    fulfilment  by  the  plaintiff,  of  said  contract ;  bdt  that,  on  a 
^^^      hearing  thereof,  he  found  that  the  defendant  had  sustained 
«•         no  damage  in  the  premises. 

^  Upon  the  coming  in  of  this  report,  the  court  rendered 

judgment  for  the  plaintiff  to  recover  of  the  defendant,  the 
said  sum  of  ^42.39,  reported  by  the  auditor ;  to  which  the 
defendant  excepted. 

R.  TVashbumy  for  defendant. 

In  this  case,  the  plaintiff  seeks  to  recover  for  work  done 
onder  a  special  contract,  which  he  has  not  performed  on  bis 
part,  but  has  voluntarily  and  without  any  excuse,  abandoned. 
The  defendant  insists,  that  the  contract  was  entire ;  and  as  the 
case  does  not  show,  that  any  time  was  specified  in  it  when  the 
defendant  should  pay  the  price  agreed  upon,  the  fulfilment 
of  the  contract  was  a  condition  precedent,  to  be  perfomed 
by  the  plaintiff,  before  he  would  be  entitled  to  his  pay,  or  any 
part  thereof. 

The  plaintiff  could  not  sustain  an  action  on  the  special 
contract,  because  he  ketn  not  performed  and  fulfilled  it  on  his 
part,  and« has  no  excuse  for  not  fulfilling  it ;  neither  can  he, 
after  having  voluntarily,  and  without  any  excuse,  abandoned 
it,  recover  on  an  implied  contract.  But,  if  he  had  fulfilled 
the  contract  on  his  part,  he  might  then  sustain  an  action  on 
the  special  contract,  or  recover  the  money,  which  would  then 
be  due,  in  the  present,  form  of  action.  iSlf.  Alban$  Steanh- 
Boat  Co.  V.  WUkins,  6  Vt.  R.  54 ;  Faxon  v.  MansfiM 
and  his  trustee,  Holbrook,  2  Mass.  R.  147  ;  Stark  v.  Park- 
«r,  2  Pick.  R.  267  ;  BipUy  v.  Chipman,  13  Vt.  R.  268 ; 
Counieee  of  Plymouth  v.  Throgmorton,  1  Salk.  65. 

iS.  Fullam,  Jr.y  for  plaintiff,  contended  that,  as  the  con- 
tract was,  in  effect,  by  the  piece,  and  was,  therefore,  capable 
of  being  divided  and  apportioned,  and  as  the  defendant 
received  a  portion  of  the  pieces  and  disposed  of  them,  he 
should  pay  the  plaintiff  for  what  he  received.  The  effect  to 
be  given  to  contracts,  he  maintained,  should  be  reciprocal 
between  the  parties.  If  the  defendant  had  refused  to  receive 
more,  the  plaintiff  could  have  recovered  for  what  he  bad. fur- 
nished, and  the  damage ;  and  if  the  plaintiff  did  not  furnish 
all  he  agreed  to  furnish,  he  should  recover  for  what  be  did 
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famish  —  onless  the  defendaDt  return  it  —  deducting  the 
damageS)  occasioned  by  his  failure. 

He  cited,  Oliver's  Law  Summary,  46,  48,  49 ;  1  Chit.  PL ' 
S80*]  ;  Chit,  on  Con.  273,  note  (o)  ;  Bragg  et  al.  r.  Coky 
6  Moore,  114  ;  Qlazenhrooh  v.  Woodrow^  11  C.L.  R.    (1 
series)  213  ;  Dyer  ▼.  Janea,  '8  Vt.  R.  205 ;    GUman  ei  al. 
T.  HaU,  12  Vt.  R.  510  ;  1  Swift's  Digest,  684. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J. — In  this  case,  the  only  question  is,  whether 
that  portion  of  the  plaintiff's  claim,  for  moulding,  upon  a 
contract,  to  be  paid,  so  much  by  the  piece,  (according  to 
which,  he  has  charged,)  and  to  mould,  or  cast,  fifty  stoves  of 
one  pattern,  and  one  hundred  and  fifty  of  the  other,  the  con- 
tract being  entirCi  and  not  performed,  can  be  sustained.  The 
auditor  has  allowed  the  account,  according  to  the  rule  laid 
down  in  Dyer  v.  Jones,  8  Vt  205,  which  deducts  damage 
for  the  non-fulfillment  of  the  entire  contract. 

There  is  no  doubt,  that^  in  all  contracts,  where,  by  the 
terms  of  the  contract,  either  express  or  implied,  entire  ful- 
fillment is  a  condition  precedent  to  any  right  of  action,  no 
recovery,  whatever,  can  be  had  for  part  performance.  Of 
this  class  are  all  contracts  for  labor,  even  where  no  ex- 
press stipulation,  to  that  effect,  is  contained  in  the  con- 
tract, if  the  hiring  be  for  a  definite  time,  and  there  be  no 
provision  for  any  recovery  for  part  performance.  Steamboat 
Co.  V.  mikini,  8  Vt.  54  ;  Ripley  v.  Chipnum,  13  Vt.  268 ; 
Brown  v.  KimbaU,  12  Vt.  R.  617. 

But,  in  this  state,  it  has  been  held,  that  inevitable  accident 
will  excuse  the  entire  performance,  even  where  it  is  express- 
ly made  a  condition  precedent.  Fenton  t.  Clarky  1 1  Vt. 
R.  557.  This,  however,  is  not^  and  never  was,  the  English 
law. 

The  rule,  as  stated  above,  is  in  strict  accordance  with  the 
early  English  cases,  but  it  is  a  rule  of  some  harshness  and 
severity,  if  not  injustice,  and  in  this  state  has  not,  as  far  as  I 
know,  been  extended  to  any  other  class  of  contracts,  except 
that  of  persons  hired  for  a  definite  term  ;  and  this,  perhapSf 
partly  upon  the  ground  of  strict  authority,  and  thatauch  con-> 
tracts  are  incapable  of  apportionment  —  not  being  of  a  uni- 
form nature. 


WlWDIOR, 

Feimmry. 
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Windsor,       Forfeitures  are  always  odious,  both  at  law,  and  in  equity. 

^tSs'^^'  Conditions  precedent,  are  in  the  nature  of  forfeitures ;  and, 
for  many  years,  the  courts,  both  in  this  country,  and  in  Eng« 
land,  have  inclined  so  to  construe  contracts,  as  to  avoid  them. 
And,  in  the  state  of  New-Hampshire,  the  supreme  court,  in 
a  very  elaborate  opinion,  have  excepted  even  contracts  for 
hiring  for  a  definite  term,  from  this  unacceptable  doctrine. 
Button  v.  Turner,  infra.  In  this  state,  too,  we  have  excep- 
ted a  very  extensive  class  of  contracts  from  its  operation,  i.e. 
where  the  labor  is  bestowed  upon  the  realty,  and  was  not  a 
hiring  for  a  definite  term,  but  by  the  piece,  as  in  the  present 
case.  This  has  been  done  professedly  upon  the  ground  that 
it  had  become  impossible  to  place  the  parties  in  statu  quo; 
and,  there  being  no  express  condition  precedent,  the  court 
will  construe  the  stipulations,  as  being  independent  and  ap- 
portionable,  and  thus  suffer  a  recovery  for  part  performance, 
subject  to  a  deduction  for  the  damages  sustained  for  the  non- 
fulfillment of  the  entire  contract,  which  could  not  be  done, 
if  entire  performance  were,  strictly,  a  condition  precedent  to 
any  right  of  action  ;  and  no  such  recovery,  in  such  a  case, 
could  be  had,  if  the  contract  contained  such  an  express  con- 
dition precedent.  The  construction,  in  this  state,  has  been 
extended  to  the  case  of  clearing  land,  Dyer  v.  Jones ;  and 
of  building  stone  wall,  Crifmon  V.  Hall,  11  Vt.  510.  See, 
also.  Button  v.  Turner,  6  N.  H.  R.  493. 

In  England  in  the  case  of  Oxendale  v.  WethsrM,  9  B.  ft 
C.  386,  the  court  of  king^s  bench,  in  a  very  well  considered 
judgment,  have  extended  the  same  rule  of  construction  to  a 
case  of  an  entire  contract  to  deliver  200  bushels  of  wheat,  at 
eight  shillings  per  bushel,  and  a  delivery  of  135  bushels  and 
a  refusal  to  deliver  the  remainder,  the  price  then  being  ten 
shillings.  That  case  was  decided  so  late  as  1899.  Although 
I  am  aware  the  New  York  supreme  court,  in  Champlain  v. 
Rowley,  expressly  overruled  this  decision,  as  an  authority, 
still,  we  think  the  doctrine  of  the  English  case  the  sounder 
principle.  In  Cutler  v.  Clare,  5  Car.  &  P.  337,  Ch.  J.  Tin- 
dall  at  N.  P.,  followed  the  same  rule. 

The  principle  of  these  cases  seems  to  be,  that,  although 
the  contract  is,  in  ooe  sense,  entire,  i.e.  full  performance  on 
the  part  of  the  promissor  is  of  the  consideration  of  the  con- 
tract, yet,  if  it  contains  neither  expressly,  or  by  strong  im- 
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plication,  a  condition  of  full  performance,  precedent  to  any    Wurotos, 
right  of  claim  for  pay,  and  is  of  a  uniform  nature,  and  thus    ^'isS^* 
capable  of  just  apportionment,  the  court  will  consider  the    ^heeiock 
promises  independent  and  apportionable,  and  suffer  a  recov-         9. 
cry  for  part  performance,  subject  to  the  deduction  of  what-  ^^^^^  •*  •^ 
ever  damages  the  party,  entitled  to  claim  full  performance, 
may  have  sustained. 

This  principle  will  clearly  entitle  the  plaintiff  to  a  judg- 
ment'on  tliis  report,  and 

The  judgment  is  affirmed. 


Gill  Wheelock  v.  John  Moultok,  Ritfus  Hutchinson, 
and  the  Woodstock  Manofacturino  Company. 

(In  Chancery.) 

Bj  tha  law  of  this  itate,  corporatioiif  can  eonvey  lands,  tenements,  and 
hereditaments  only  by  deed  ezecnted  by  some  agent,  thereonto  author- 
ized by  Yote  of  the  corporation. 

The  shareholders,  as  such,  cannot  conyey  the  real  estate  of  the  corporation, 
though  they  all  join  in  the  deed. 

The  name  and  seal  of  the  principal  must  be  aflized  to  a  eouTeyanee  by  an 
agent;  or,  in  the  ease  of  a  corporation,  what,  by  statute,  is  made  equiTa* 
lent,  the  yote  of  the  corporation  giying  the  power  to  conyey,  must  be 
recited. 

When  words  made  use  of  in  a  conveyance,  are  contradictory,  those  more 
specifie  and  particular  will  control  those  which  are  more  general. 

In  ease  of  apparent  oontradiction  in  the  terms  of  a  deed,  the  subsequent 
conduct  of  the  parties  may  detrrmine  the  sense  in  which  they  undeptood 
it  at  the  time  of  its  execution. 

This  was  an  appeal  from  a  decree  of  the  court  of  chan- 
cery, in  favor  of  the  orator,  upon  a  bill  of  foreclosure,  in 
which  the  orator  alleged,  that  the  defendants,  Moulton  & 
Hutchinson,  on  the  3rd  day  of  September,  1835,  by  deed, 
under  their  hand  and  seal,  in  which  they  described  them- 
selves as  "  sole  proprietors  and  owners  of  all  the  shares  of 
the  Wpodstock  Manufacturing  Company,'^  conveyed  to  the 
orator  ^*  a  certain  piece  of  land,  lying  and  being  in  Wood- 

*  stock,  in  the  county  of  Windsor,  and  slate  of  Vermont, 
^described  as  follows,  viz.:  it  being  two  hundred  shares, 

*  numbers  as  follows — ^No*  one  to*  two  hundred,  inclusive, 

*  one  hundred  dollars  each  share,  and  being  all  the  shares  of 
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WiiioioK,    <  said  company  in  the  capital  stock  of  the  manufacturing 

^tSlsr^'    <  company  established  at  Woodstock/'  &c.  —  to  which  deed 

lock    ^^^^^  ^"^^  *  condition  of  defeasance  upon  the  payment  of  a 

V.         note  of  the  same  date^  for  the  sum  of  $  14,000,  executed  by 

Moiiltoii«f«l.^^^  said  Moulton  and  Hutchinson  to  the  orator;  that  the 

consideration  for  said  note  was  paid  to  said  Moulton  and 

Hutchinson  for,  and  the  same  went  to  the  use  of,  the  said 

company ;  that  said  company,  though  incorporated  by  statute, 

were  not  then  organized,  and  had  no  officers  appointed,  but 

owned  certain  real  estate,  (described)  and  claiming  that  the 

same  was  conveyed  to  the  orator  by  said  deed,  and  praying 

that  said  Moulton  &  Hutchinson,  and  said  manufacturing 

company  might  be  decreed  to  pay  the  amount  due  on  said 

note,  or  be  foreclosed,  &c. 

The  defendants,  Moulton  &  Hutchinson,  did  not  make 
answer,  and  the  bill,  as  to  them,  was  taken  as  confessed. 
The  manufacturing  company  answered,  alleging  an  organi- 
zation of  the  company  and  appointment  of  officers,  on  the 
528th  of  February,  1835  —  the  division  of  the  stock  into 
two  hundred  shares  —  and  a  deed  from  the  defendant,  Moul* 
ton,  to  the  company,  of  all  the  land  mentioned  in  the  bill,  in 
part  payment  for  shares ;  admitting  the  execution  of  the 
mortgage  mentioned  in  the  bill,  but  denying  that  it  was 
intended  as  a  conveyance  of  any  thing  more  than  the  said 
two  hundred  shares,  which,  it  was  admitted,  were  all  the 
shares  in  the  company  stock,  and  denying  that  the  conside- 
ration of  the  note  was  received  for,  or  went  to  the  use  of, 
said  company. 

It  was  thereupon  referred  to  a  master  to  ascertain  the 
amount  due  the  orator,  who  reported  the  sum  of  $3695.81, 
which  the  court  decreed  should  be  paid  by  a  certain  time, 
specified,  or  that,  in  default  thereof,  the  defendants  should 
be  foreclosed,  &c* 

After  argument  by  T.  Huiehinson  for  orator,  and  O.  P. 
Chandler  for  defendants,  the  opinion  of  the  court  was  de- 
livered by 

-1  Redfhld,  J.  —  It  is  hardly  necessary  to  say,  that,  if  the 
orators  prevail  he#e,  it  must  be,  as  in  all  cases,  Mccundum  a(- 
Ugata  et  probata.  This  is  a  bill  of  foreclosure,  upon  the 
land  deseribed,  counting  upon  the  deed,  as  a  mortgage  of 
the  land,  executed  by  the  company.    It  is  neither  a  bill  to 


OP  THE  STATE  OF  VERfiONT.  521 

Qompel  the  company  to  amime  the  payment  of  the  debt,  as    WmmoB, 
one  contracted    by  their  agents,  for  their  benefit,  nor,  to       1843!^' 
compel  them  to  perfect  an  imperfect  conveyance;  but  merely    v^^^^^^j^ ' 
a  common  bill  of  foreclosure,  giYing,  as  every  pleader  should         v. 
do,  the  comtrwtion  of  the  deed  upon  which  the  orator    ^^^^  **  **• 
l>ases  his  claim. 

f  , To  enable  the  orator  to  succeed  in  the  present  bill,  hei 
J  must  make  out,  Ist,  that  the  deed  is,  in  legal  effect,  the! 
P  proper  deed  of  the  corporation ;  and,  Snd,  that  it  was  the  1] 
I  intention  of  the  instrument  to  convey  the  land  belonging  to  if 
\  the  company,  instead  of  the  shares.  ^ 

^  There  is  a  prior  question,  which  has  been,  to  some  ex- 
tent, discussed,  but,  as  it  is  in  no  sense  decisive  of  the  casei 
it  is  not  deemed  expedient  to  devote  much  time  to  the  ex* 
amination  of  it.  It  is  the  question,  how  far  the  debt  is  the 
proper  debt  of  the  corporation.  It  would  seem  to  be,  in 
terms,  the  debt  of  agents,  contracted,  no  doubt,  for  the  ben- 
efit of  the  company.  In  this  state  of  the  case  there  is  noth- 
ing improbable,  either  in  the  agents  mortgaging  their  shares 
in  the  corporation,  or  in  the  corporation  mortgaging  their 
land  and  building  as  security. 

1.  Upon  the  question,  how  far  the  deed  is,  in  terms,  the 
deed  of  the   corporation,  it  seems   not  a  little  difficult  to 
argue  the  affirmative  from  the  contract.    The  deed  is  signed    \ 
by  the  names  of  Moulton  and  Hutchinson,  with  no  addition  / 
whatever,  and,  in  the  body  of  the  deed,  they  describe  them* 
selves,  as  '^  proprietors  and  owners  of  all  the  shafts  of  the 
Woodstock  ManuiSsicturing  Company."     When  it  is  consid- 
ered that  a  corporation  is  a  mere  abstraction^  a  mere  exis- 
tence in  law,  and  can  act  only  by  its  votes,  through  its 
agents,  and  that  a  power  to  convey  land  must  be  strictly  fol- 
lowed, it  is  in  vain  to  argue,  that  this  deed  is,  in  terms,  or  in 
legal  effect,  tKe  deed  of  the  corporation.    It  is  well  settle?^, 
that,  at  common  law,  a  corporation  could  only  convey  land  ^ 
by  its  corporate  seal.     4  Kent's  Com.  457.     Real  estate^ 
must  always  be  conveyed  according  to  the  Ust  lod.    And  by 
the  law  of  this  state,  then  in  force,  corporations  could  only 
convey  their  lands  and  real  estate,  by  the  deed  of  their  presi-  ' 
dent,  reciting  the  vote  of  the  corporation  authorizing  the 
conveyance.    In  order  to  bind  the  corporation,  the  deed 
must  be  theirs,  either  expressly  or  by  adoption.     Angel  & 
Vol.  XV.  s.  r.  vol.  i.  66 
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Wi»Mo«,    Ames,  109,  115,  168.    The  fact  that  the  signers  of  thta 
\s43^^    deed  owned  the  whole  of  the  shares,  will  mabe  no  diflerenbe, 

Wheeloek  *"  regard  to  the  necessity  of  a  vote  of  the  corporation,  in 
V.  order  to  convey  the  land.  The  tUle  to  the  land  was  in  the 
*  corporation,  not  in  the  individual  stockholders.  The  deed 
of  one,  or  of  any  number  of  the  stockholders  will  not  affect 
itbe  title  of  the  land.  The  share  owners  are  not  tenants  in 
IcommoiTof  the  land.  They  have  no  title,  whatever,  to  any 
of  the  property  of  the  corporation.  It  is  true  that  one,  who 
owned  all  the  shares,  might  control  the  corporation,  and  so 
be  could  if  he  owned  a  majority  of  the  shares ;  but  he  could, 
in  either  case,  do  it  only  by  a  vote  of  the  corporation,  at  a  | 
meeting  held  in  strict  accordance  with  the  statutes  of  the  I 
corporation.  This,  in  the  present  case,  was  not  attempted. 
And  the  deed  is  what  its  terms  import  —  that  of  Moulton 
and  Hutchinson,  in  their  private  capacity,  as  the  owners  of 
all  the  shares  in  the  corporation,  for  the  same  reason  that 
any  man,  who  professes  to  convey  the  title  of  land,  or  other 
property,  does  it  as  the  owner  of  that  property. 

So  strict  is  the  law  in  regard  to  the  conveyance  of  land 
by  a  power,  that  had  these  persons  been  authorized  by  the 
vote  of  the  corporation  to  convey  the  land,  this  deed  must^ 
have  been  wholly  inoperative.  WilJus  v.  Berk^  S  East, 
142]  Roberts  v.  Button,  14  Vt.  195,  and  cases  there  cited. 
2.  Upon  the  question  how  far  this  deed  is  a  conveyance 
of  the  land,  a  majority  of  the  court  have  the  same  difficulty 
in  coming  to  an  affirmative  conclusion!  There  is  no  princi- 
ple of  construction  better  settled,  or  which  more  commends 
itself  to  good  sense,  than  that  general  words  in  a  contract 
will  be  ezpfained  and  controlled  by  more  particular  and 
specific  words,  in  the  same  instrument,  and  regarding  the 
same  subject  matter.  And  the  only  ground  upon  which  it 
has  ever  been  argued  here,  that  the  land  was  conveyed,  is 
the  general  terms  in  the  deed  —  '^a  certain  piece  of  land 
lying  and  being  in  Woodstock,  &c.  —  deacrihed  aafoUowej 
viz.:  it  being  two  hundred  ehares,  numbers  as  follows  — 
No.  one  to  two  hundred  inclusive,  one  hundred  dollars  each 
share,''  &c.  How  any  one,  from  the  deed  alone,  should 
suspect  the  intention  of  conveying  the  land  and  buildings  of 
the  corporation,  and  not  the  shares,  is  past  my  comprehen- 
sion.   It  is  true  the  subject  matter  of  the  conveyance  is 
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denominated  a  **  inece  of  land."  This  seems  to  have  been  Wiitdsok^ 
a  mistake  as  to  the  law,  in  the  conveyance,  in  supposing  ySS!^ 
these  shares  to  be  real  estate.  It  is  much  the  same  as  if  one  v?lieelock 
should  describe  a  carding  machine  as  real  estate.  And,  for  «. 
many  years  it  was  doubted  how  far  machinery  attached  to  ^  ^ 
the  realty  passed  by  deed.  And  to  show  that  this  supposi- 
tion is  not  altogether  far-fetched,  we  have  only,  as  chief  jus- 
tice Marshall  once  said,  in  a  similar  case,  to  take  the  con- 
tract, I  mean  the  original  deed,  "  by  its  four  corners,  and  let 
it  speak  for  itself."  .  It  is  a  contract  of  mortgage  executed 
upon  a  blank,  with  the  name  of  the  company  and  the  blank 
of  the  condition,  and  the  word  shares  and  No.  and  even  the 
clause  which  seems  to  have  raised  all  the  doubt  —  ^' piece  of 
land"  —  in  the  blank ;  so  that  it  seems  this  corporation,  not 
only  procured  blanks  for  the  conveyance  of  their  shares, 
which  is  common,  but  blanks,  in  full,  were  ako  procured  for 
the  very  convenient  purpose  of  enabling  the  owners  of  shares 
to  mortgage  them  as  occasion  might  require.  And  in  order 
that  these  mortgages  should  stand  the  test,  these  shares,  with 
the  word  ^*  No."  and  a  blank  for  the  figure,  were  described,  in 
printy  as  a  "  piece  of  land,  lying  and  being  in  Woodstockt 
in  the  county  of  Windsor,"  d^c.  This,  to  my  mind,  suffi- 
ciently explains  how  this  incongruity  in  these  blank  mortga- 
ges occurred.  The  printer  was  no  great  lawyer,  and 
well  supposed  the  shares  in  a  corporation,  where  extensive 
buildings  were  then  in  view,  savoried  strongly  of  the 
realty.  This  may  not  be  the  most  dignified  mode  of  ex- 
plaining the  absurdity  of  such  a  contradiction,  in  the  terms 
of  this  deed,  but  it  is  the  truth.  If  this  be  not  the  true  ex- 
planation of  the  dilemma  into  which  this  contract  brings  us, 
it  must  be  supposed  that  the  parties,  after  drawing  their  con- 
tract, procured  a  portion  of  it  to  be  put  in  print,  and  the 
remainder  to  be  filled  with  the  pen,  which  is  too  absurd  to 
be  entertained.  Hence,  we  conclude  that,  although  the 
printer,  or  the  parties,  might  not  know  precisely  whether 
these  ''  shares"  were  of  the  realty,  the  parties  to  this  deed 
did  know  whether  the  grantors  intended  to  convey  two  hun^- 
dred  shares  in  this  corporation,  as  being  the  owners  of  those 
shares,  or,  on  the  contrary,  as  agents  of  the  corporation,  to 
convey  the  land  and  buildings  of  the  corporation.  And  if, 
as  in  other  cases,  we  are  to  be  permitted  to  infer  this  inten- 


;24  CASES  IN  THE  SUPREME  COURT 

WnTDstm,    lion  frotn  the  language  used,  the  situation  of  the  parties,  or 
1843?^'    ^^^^  subaeqaent  conduct,  there  can  be  no  doubt  the  former 
the  intention  of  the  deed. 


Wheelock 

«.  It  is  sure  the  shares  in  the  corporation,  and  this  knd  and 

^°  ^  '  buildings,  were  not  identical,  even  at  the  date  of  the  deed. 
The  latter  had  been  conveyed  for  a  little  more  than  one  half 
the  former,  but  a  few  days  before.  It  was,  doubtless,  at  that 
time  expected  the  value  of  the  shares  would  greatly  increase, 
while  the  land  and  buildings,  at  most,  could  not  be  expected 
to  grow  much  more  valuable  ;  and  the  buildings,  especially, 
would  be  subject  to  many  casualties.  Hence  it  was  natural 
to  expect  that  the  oneitor  would  have  preferred  the  contract 
as  it  was  taken,  and  good  reason  can  be  assigned  why  Moul- 
ton  and  Hutchinson  would  not  as  readily  have  acceded  to 
this  demand. 

The  orators,  too,  after  having  taken  their  deed,  instead  of 
recording  it,  where  deeds  of  lands  are  to  be  registered,  in 
the  oflSlce  of  the  town  clerk,  put  it  upon  record  in  the  office 
of  the  clerk  of  the  carpanUion,  where  transfers  and  morf- 
gages  of  shares,  are  required  by  the  by-laws  to  be  recorded, 
where  it  remained  for  about  four  years,  until  the  shares  had 
become  valueless,  Moulton  and  Hutchinson,  and  the  corpo- 
ration insolvent,  and  the  orator's  only  resort,  to  the  land  and 
buildings  of  the  corporation,  to  which,  if  he  could  establish 
a  priority  of  claim,  by  way  of  this  mortgage,  it  would  be 
important.  The  deed  is  then,  for  the  first  time,  recorded  in 
the  office  of  the  town  clerk,  and  this  bill  filed. 

In  this  state  of  the  case,  a  majority  of  the  court  think 
there  is  no  good  ground  for  sustaining  the  bill  against  the 
corporation. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded  to  the  court  of  chancery,  with  this  mandate,  that 
the  bill  be  dismissed,  with  costs,  as  to  the  corporation,  and 
that  the  orator  be  suffered  to  take  such  a  decree,  against 
Moulton  and  Hutchinson,  the  other  defendants,  as  may  be 
consistent  with  the  scope  and  prayer  of  his  bill,  and  as  he 
may  be  advised  by  counsel. 
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WlMDBOII, 

Emsabbth  N.  PiiiHKr,  Mabtih  Piimn,  Haskbli*  N.  Pin-    ^^84^' 
HtT  and  Obbb  Lambbbton  v.  William  Fkiaowb  and: 


FmMj  €t  «l. 


CoaMfBUOB  Fbllows.  «. 

w.  &  c. 

CIn  Chancery.)  FaU«w«. 

Cbanoery  will  aphold  a  post  saptial  afreemftat  betweea  haaband  tad  wifii, 
where  the  cUimt  of  creditors  will  not  be  prejudiced,  the  object  of  which 
wu  to  create  a  trust  estate  for  the  separate  use  of  the  wife,  by  means  of 
a  purchase  made  fVom  the  personal  earnings  of  the  wifb,  and  property 
iaherited  by  b^r  daring  covertofe,  or  loaned  to  her  for  aaob  apeoHfo  6b* 
jeet-^tfae  Jrapbaad  beinf  aaaUe  to  pioTide  a  aappart. 

When  oae  penKui  parebajies  laada  with  his  owa  moaey,  land  takes  a  deed 
to  aaother,  a  trust  results  by  operatioa  of  law,  to  the  person  making  the 
purchase ;  and  the  same  result  follows  where  a  feme  covert  purchases 
with  tite  Consent  of  hei^  husband,  for  her  separate  asto,  with  means  which 
she  was  the  meritorious  cause  of  aeqalrlag. 

Tboagh  the  deed  recites  the.  ooasiderattoa  to  have  bean  received  from  tha 
nominal  purchaser,  yet  the  cestui  que  trust  will  be  allowed  to  prove,  by 
the  trustee  himself,  that  it  was  her  money. 

A  part  payment  of  the  consideration,  at  the  time  of  the  purchase,  will 

^  ebarge  Hie  land  with  the  trust,  pro  laale. 

The  stataie  of  1797  did  not  xeqaire  that  the  ar^oHom  of  a  trust  in  laada 
should  be  by  writing,  but  simply  that  it  be  manifested  and  proved  by 
some  writing. 

The  deposition  of  the  trustee,  subscribed  and  sworn  to  by  him,  fully  proving 
the  trust,  was  held  a  sufficient  manilbstatioa  aad  proof  of  it,  in  writiag, 
la  a  sait  between  the  eestni  qaa  trast  and  an  attaebiag  areditor  of  the 
trustee. 

The  wife  being  in  the  open  and  exclusive  use  and  possession,  in  conjunct 
tion  with  her  husband,  of  her  trust  estate,  for  a  series  of  years,  will  affect 
the  attaching  creditor  of  the  trustee  with  notice  of  her  trust  interest,  and 
place  him  in  no  better  sitaatioa  than  the  traatee  himself. 

^iMBrs. — Is  the  attaching  creditor,  as  to  the  time  of  notice,  to  be  treated  as 
a  purchaser  of  the  estate  before  levy  of  his  execution  ? 

This  wm  an  appeal  Afom  a  deeree  of  the  court  of  chao** 
ceiy,  diimissing  the  oiatorB'  bilL 

The  orators,  in  their  bill^^set  forth  and  ohai^gedy  avoDg 
olber  things,  that  Elitabeth  N«  Pinaey,  on  the  I9th  of 
March,  1834,  with  the  conseot  of  her  husband,  the  said 
Martin  Pinney,  purchased  of  Asa  Aikens  a  certain  lot  of 
land  in  Windsor,  and,  at  that  time,  and  at  diveia  tiSMS  there- 
after, did,  wKh  her  own  proper  moneys,  and  with  means 
procared  through  the  aid  of  her  son,  the  said  Haskell  N. 
Pinney,  and  by  her  personal  servioes  in  taking  care  of  ao 
iaitm  ielati?e  of  the  said  Aikinsi  pay  thereier,  the  sum  of 
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WiwoMB,  0400 ;  that  very  soon  after  mid  purchase,  she,  with  her  hus* 
^843.^  band,  moved  onto  said  premises,  and  oontinoed,ever  after,  to 
p.^^^^  occupy  and  improve  the  same,  in  her  own  right,  until,  by 
V.  reason  of  her  advanced  age,  and  tbe^great  infirmities  of  h^ 
Failowi.  husband,  she  removed  with  him  into  the  house  and  fiimilyof 
the  said  Haskell  N.  Pinney,  who,  thereupon,  by  her  permi»* 
sion  and  request,  took  possession  of  the  premises,  and  placed 
the  said  Lamberton  thereon,  as  a  tenant ;  that  the  deed  of 
conveyance  of  said  premises  was,  by  her  request,  executed 
by  said  Aikens  to  W.  H.  H.  Pinney,  another  son  of  the  said 
Elizabeth,  who  consented  to  accept  the  same,  and  to  hold 
the  premises  in  trust  for  her,  and  her  heirs  and  assigns ;  that 
on  the  15th  of  October,  1834,  the  said  W.  H.  H.  Pinney, 
for  a  nominal  consideration,  conveyed  said  premises  to 
Joseph  N.  Pinney,  another  son  of  said  Elizabeth,  who,  on 
the  22nd  of  March,  1836,  for  a  like  consideration,  conveyed 
the  same  to  the  said  Haskell  N.  Pinney  ;  and  that  both  of 
qaid  last  mentioned  conveyances  were  with  the  express  under- 
standing that  said  premises  were,  and  still  continued  to  be, 
holden  in  trust,  for  the  sole  use  of  said  Elizabeth,  her  heirs 
and  assigns. 

And  the  orators  further  allied  that,  soon  after  the  con- 
veyance from  said  Aikens  to  said  W.  H.  H.  Pinney,  the  lat* 
ter  went  into  the  state  of  Indiana,  and  there  had  certain  deal- 
ings with  the  defendants,  resident  at  Louisville,  Kentucky, 
by  reason  of  which  they  commenced  an  action,  against  him, 
and  obtained  ti  judgment,  therein,  for  the  sum  of  $  1674.65 ; 
that  they,  afterwards,  commenced  an  action  on  said  judgment, 
by  writ,  returnable  to  Windsor  County  Court,  and  caused  the 
said  premises  to  be  attached  thereon,  as  the  property  of  the 
said  W4  H.  H.  Pinney,  although  they  well  knew  that  the 
same  was  holden  in  trust  for  the  said  Elizabeth  —  that  the 
consideration  in  the  purchase  thereof,  had  wholly  passed  firom 
her,  and  that  said  W.  H.  H.  Pinney  had  no  equitable  title 
thereto ;  and  that  they  obtained  a  judgment  in  said  suit,  and 
took  out  execution  thereon,  and  caused  the  same  to  be  Jer- 
ied  on  said  premises^  on  the  24th  of  June,  1836. 

The  orators  further  charged,  that  the  defendants  had  com- 
menoed  an  action  of  ejectment  for  said  premises,  against  the 
said  Haskell  N.  Pinney  and  Obed  Lamberton,  and  .thraat- 
immmI  to  proseonte  the  same  to  judgment,  ~-  and  pvayed  that 
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the  defebdants  mighft  be  enjoined  from  the  farther  proseeu<»    Wiwdsor, 
tion  tbercsof,  and  from  commencing  any  other  action  for  the       1843!^' 


leoofery  of  said  premises.  nmwy  u  id 

The  defendants,  hi  their  joint  and  seyeral  answer,  admit-  «* 
ted  that  they  obtained  a  jadgment,  in  Indmna,  against  the  Fellows, 
said  W.  H.  H.  Pinney -^^that  they  instituted  a  suit  thereon 
in  VbrmDni-— proseciited  the  same  to  final  jadgment,  and 
kvied  ej[eeution  thereof  on  the  the  premises  in  question,  and 
stttisequently  institute  an  action  of  ejectment  for  the  reco?- 
eryofthe  same,  as  diaiged  in  the  orator's  bill;  but  they 
denied  that,  at  the  time  of  suing  oat  the  writ  on  said  judg* 
meni  and  causing  the  premises  to  be  attached  thereon,  they 
bad  any  knowledge,  or  had  efer  heard,  that  sud  Elizabeth 
bad  any  equitable  daim  thereto ;  but  that  having  caused  the 
leeords  of  deeds,  in  Windsor,  to  be  examined,  and  finding 
the  legal  title  of  the  premises  to  be  in  W.  H.  H.  Pinney,- 
there  being  no  record  of  any  conyeyance  thereof,  from  him, 
and  finding  no  dedavatioa  of  any  trust  in  favor  of  the  said 
Elizabeth,  they  believed  that  boUi  the  legal  and  equitable 
title  were  in  him. 

The  defendants  denied  that  they  had  any  knowledge  until 
the  fling  of  the  orator's  bill,  of  the  alleged  conveyances  by 
W.  H.  H.  Pinney  to  Joseph  N.  Pinney,  and  by  him  to  HaSr 
kell  N.  Pinney ;  and  they  also  denibd  that  the  premiies  were 
paid  for  with  the  proper  means  of  the  said  Elizabeth. 

The  defendants  further  admitted,  in  their  answer,  that^ 
after  said  premises  were  attaehed,  in  the  suit  on  said  judg-^ 
ment,  and  before  the  commencement  of  said  action  of  eject* 
ment,  both  their  agent  and  attorney  in  Vermont  were  infor-" 
med  tint  said  Elizabeth  claimed  said  premises  in  equity,  as 
a  lesuhing  trust,  under  the  deed  of  said  Aikens ;  and  they 
fattber  admitted  that,  at  the  time  of  the  attaoboient  of  the 
premises,  the  said  Martin  and  Elizabeth  Pinney  were  residing 
theteon. 

The  answer  was  traversed,  and  testimony  taken.  Amxfog 
the  witnesses  iriio  testified  wss  the  said  Asa  Aikens  and  W< 
H.  H.  Pinney,  the  latter  of  whom  deposed  3  that  the  prem^ 
ises  in  question  were  purchased  by  his  mother,  the  said 
Elind)eth  Pinney  —  that  (|100  were  paid  down,  being  a  sum 
received  by  her  from  a  relative  in  Connecticut  -•-  tbat,  as  she 
desired  a  credit  for  the  balance,  ihe  requested  the  deponent 
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WiR&ioB,    to  take  a  eottveyanoe  of  the  premisM,  and  extonte  bk  doles 

1843^*    f^  the  balanee,  and  a  mortgage  for  leeitfityy  aa  feqeiiod  by- 

Pinney  H  «i.  ^^^  Aikens  —  that  the  conveyance  was,  accordiiigty,  made 

9,         to  him,  and  that  the  notes  for  the  said  balance  were  paid,  in 

FsUowi.     IMurt^  by  the  labor  of  his  mother,  in  taking  care  of  the  fotber 

of  said  Aikens,  pardy  by  wood  and  money  famished  by  bei 

and  her  son  HaskeB  Pinney,  and  partly  iqr  an  adeaneo  Aon 

Ae  deponent,  which  was  refunded  to  him  by  the  said  Eiiaa<* 

beth ;  and  that  the  premises  were  held  by  him  as  a  naked 

trust  for  the  use  and  benefit  of  his  mother,  until  the  14lh  of 

July,  1884,  when  he  oonreyed  the  same  to  bis  brother  J.  N* 

Pinney,  with  an  express  understanding  that  they  were  to  be 

holden  by  him  in  like  manner ;  that  he  nefev  had  poflsesaea 

at  the  premises,  nor  exercised  any  control  over  the  same,  nor 

received  any  rente  therefor ;  and  that  the  taxes  had  alw^v 

been  paid  by  his  mother. 

Besides  this  manifestation  of  the  trust,  in  writing,  by  the 
trustee,  the  facts  found  from  the  testimony  sufficiently  appear 
in  the  opinion  of  the  court. 

E.  Eigertan,  for  orat<m. 

It  appears  that  Elizabeth  N.  Pinney  personally  negetaatsd 
the  purchase  and  took  the  title  in  the  name  of  her  son, 
merely  because  she  could  not,  on  account  of  her  covertwe, 
execute  the  required  security  for  the  payment  of  a  part  of 
the  purchase  money.  To  all  this  the  assent  of  her  husband 
is  to  be  Inferred  from  the  (act  of  his  eceopancy,  wkb  the 
oratrix,  under  the  purchase,  and  from  his  joining  in  the  bill 
to  enforce  the  trust* 

By  express  understunding  between  the  grantee^  naased  ia 
the  deed  of  conveyance,  and  the  oratrix,  the  grantee  was 
not  to  become  the  owner  of  the  property«<-lr8s  not  hinsBtf 
to  make  the  payments  for  it-^did  not  make  them-^^-never 
was  in  possession,  and  never  exercised  or  claimed  any  ownaS'* 
ship  or  control  over  the  property  whatever.  On  the  contrary, 
the  oratrix  furnished  the  purchase  money,  and  she  and  her 
husband,  and  those  claiming  under  them,  have  been  in  pos* 
session  from  the  date  of  the  conveyance  to  the  ptesent 
time. 

Wm.  H.H.Pinney  as  between  himself  and  the  cmtrix,  held 
the  estate  in  question,  as  her  tnistee.    The  agteement  be^ 
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Iwem  thBOi,  was,  that  be  should  9o  talm  and  hold  if,  and    Winosom, 
that  the  pur^a99  mmuy  «hoaid  be  paid  from  her  property.       1843!^^' 


This  was  a  contract  to  which,  in  equity,  she  was  competent  pj^^^y  ^  ^. 
to  become  a  party,  either  with,  or  without,  the  assent  of  her  •* 

husband.  It  had,  for  its  object,  the  support  of  herself  and  PeUowc 
her  children,  which  her  husband  neglected  to  provide. 
Nothing  nore  was  done  than  a  court  of  chancery  would 
have  ordered,  had  the  husband,  at  that  time,  attempted  to 
prevent  the  arrangement  and  get  the  possession  of  the  funds 
bimaeif,  and  the  oratrix  had  thereupon  applied  to  chancery 
for  an  order  upon  the  subject.  The  fact  that  the  husband 
did  not  object,  rendered  such  application  unnecessary,  S 
Story's  Com.  on  Equity,  p.  596,  ^1366,  1367,  1868,  1372  ; 
p.  606,  ^1379,  1380;  p.  61S,  ^1387;  p.  630,  ^1402  to 
1408;  p.  637,  ^1411 ;  p.  641,  ^1414  &  1415;  p.  647, 
^1421 ;  p.  651,  ^1424.  Ktnney  v.  UdM,  5  Johns.  C\u 
K.  473,  477. 

The  effect  of  this  i^jreement  and  the  payment  of  the  first 
hundred  dollars  by  the  oratrix,  was  to  make  Wm.  H.  H.  Pin-  • 
ney  a  trustee  of  the  oratrix,  immediately  an  hie  taking  the 
titky  with  an  equitable  lien,  undoubtedly,  upon  the  estate, 
to  secure  him  against  the  payment  of  his  notes  and  mortgage, 
which  he  gave  for  the  balance  of  the  consideration.  And 
when,  subsequently,  the  oratrix  caused  these  notes  to  be 
taken  up  with  ^*  her  money  and  means,"  then  the  trust  be- 
foame  a  naked  one,  and  all  lien  in  favor  of  the  trustee  ceased. 
2  Story's  Com.  on  Equity,  p.  468,  ^1212;  p.  464,  ^1218. 
Boyd  V.  M'Lean,  I  Johns.  Ch.  R.  582. 

It  is,  however,  unimportant  at  what  precise  point  of  time 
the  said  Wm.  H.  H.  Pinney  became  trustee.  Even  if  the 
oratrix,  by  reason  of  her  coverture,  were  under  such  a  disa- 
bitily,  as  has  been  urged,  that  her  acts  in  relation  to  this 
inatler  were  all  void,  yet  eertain  it  is,  Wm.  H«  H.  Pinney 
bus  paid  nothing  towards  the  estate,  and  the  estate  is  not, 
tfaeielore,  in  equity,  bis,  but  belongs  to  the  person  whose 
money  has  actually  been  paid  for  it ;  and  if  the  money  can 
be  traced  into  the  land,  the  court  of  chancery  will  follow  it 
thove,  and  enforce  the  trust,  as  one  reeuUing  from,  and  upon, 
the  payment  of  the  money.  2  Story's  C.  on  Equity,  pi  443, 
^1201  ;  p.  456,  ^1210. 

The  property  of  the  orafrix  went  to  pay  for  the  kod ; 

Vol.  XV.  s.  r.  vol.  i.  67 


580  CASES  IN  THE  SUPREME  COURT 

WiHDtoft,  property,  too,  which  is  not  shown  ever  to  have  been  reduced 
^^843^'    to  the  possession  of  the  husband.  2  Story's  Com.  on  Equity, 
;-;^  p.  603,  ^1375. 

p.  In  chancery,  a  trust  estate  is  equivalent  to  the  l^gal  own- 

Fell^f/  orahip;  and  a  purchaser  or  creditor  of  the  trustee,  with  notice 
of  the  trust,  is  bound  by  it.  The  actual  possession  of  the 
cestui  que  truet  is,  of  itself,  a  sufficient  notice,  and  evi- 
dence to  all  the  world,  of  the  extent  of  his  right.  I  Cruise's 
Dig.  page  323,  ^1,  2 ;  3  Mass.  R.  573  to  582,  Reading 
of  Judge  Trowbridge ;  Taylor  v.  Wheeler,  2  Vernon,  564; 
4  Mass.  R.  639 ;  6  Mass.  R.  30  &  31 ;  6  Mass.  R.  488-9 ; 
10  ib.  61 ,  62,  63  ;  2  Vt.  R.  544  ;  10  Vt.  R.  452. 

The  trust,  if  not  a  resulting  one,  which  needs  no  decla- 
ration, has  been  sufficiently  dedared,  and  proved  by  lortttng, 
&c.»  and  cannot  be  avoided  under  our  statute  of  conveyan- 
ces, page  315,  <^522  of  the  Revised  Statutes.  See  Wm.  H. 
H.  Finney's  deposition  ;  1  Cruise's  Dig.  page  310,  ^35,  36, 
87,38 ;  Ambroee  v.  Ambroee,  1  Peere  Wms.  321 ;  5  John. 
Chan.  12. 

C.  Marshy  for  the  defendants. 

L  Do  the  facts  charged  in  the  bill,  and  shown  by  proofs, 
aaake  out  a  trust  estate  in  the  oratriz,  resulting  by  implica- 
tion, or  operation  of  law  7 

The  best  definitions  of  a  trust  created  by  implication  of 
law,  and  which  may  be  proved  by  parol,  is  found  in  the  case 
of  BoUeford  v.  Burr,  2  Johns.  Ch.  R.  415,  where  Ch.  J. 
Kent  is  made  to  say :  ''  The  resulting  trust,  not  within  the 
^  statute,  and  which  may  be  shown  without  writing,  is  when 
^  the  purchase  is  made  with  the  proper  moneys  of  the  eesim 

*  que  tru^  and  the  deed  not  taken  in  his  name.    The  trust 
^  results  from  the  original  transaction,  at  the  time  it  takes 

<  place,  and  at  no  other  time,  and  is  founded  on  the  actual 

<  payment  of  moneys  and  on  no  other  ground.     It  cannot  be 

<  mingled  or    confounded    with  any  subsequent    dealings 

*  whatever." 

Lord  Hardwick,  in  Loyd  v.  ^piUet,  2  Atk.  148,  givea 
much  the  same  definition,  though  in  less  explicit  terms: 
<<  Where  an  estate  is  purchased  in  the  name  of  one  person, 

<  but  the  money  or  consideration  is  given  by  another,  that  is, 

<  the  cestui  que  trust,*' —  and  adds :  ''  He  is  bound  down  by 
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*  the  statute  of  frauds  to  construe  nothing  a  resulting  trust    WfVDsoR, 
<  but  what  are  there  called  trusts  by  operation  of  law."    Ch.       i84^* 


J.  Kent  adds,  in  Bottsford  v.  Burr :  "  It  is  is  a  questionable  Pinney  tt  ol. 

<  doctrine  in  the  view  of  policy,  even  under  this  limitation,    ^  ^  p 

<  and  has  been  admitted  with  great  caution.''  F^Uows. 

How,  then,  do  the  allegations  in  the  bill  and  the  proofs  in 
this  case  correspond  with  the  definition  given  ? 

It  cannot  be  pretended  that  the  payments  were  made  with 
the  proper  moneys  of  the  oratrix.  The  money  was,  it  is 
true,  in  her  possession  when  paid  over ;  but  <^  the  possession 
of  the  wife  is  the  possession  of  the  husband,  and  so  is  her 
property."  Ndthorper.  Anderson,  I  Salk.  114  ;  Bac.  Ab. 
481.  A  portion  was  paid  by  the  labor  and  care  of  the  wife, 
in  nursing  and  boarding ;  but,  ^'  the  fruits  of  the  wife's  hbor 
belong  to  the  husband,  and  do  not  survive  to  the  the  wife, 
but  vest  in  the  representative  of  the  husband."  Burkley  v. 
Cottier,  1  Salk.  1 14.  See,  also.  Parity  fy  Co.  v.  Cushman^ 
9  Vt.  R.  324. 

The  money  paid,  and  the  care,  labor  and  expense  in 
boarding  and  nursing,  i&c,  were  the  property,  and  in  the 
possession,  of  the  husband.  The  other  payments  were  made 
by  Haskell  N.  Pinney,  with  his  own  labor,  wood,  &c.  How 
can  a  trust  result  in  favor  of  one,  while  all  the  property  com* 
posing  the  consideration,  was  thus  the  property  of  oihers  1 
No  implication  of  law  can  arise  from  such  a  complication, 
such  a  mixture,  of  facts  and  interests  as  is  shown  in  this 
case. 

The  bill  states —  but  there  is  no  evidence  of  it,  nor  is  it 
admitted  in  the  answer  —  that  this  contract  of  the  wife  was 
made  with  the  consent  of  the  husband.  But  if  it  weie  so, 
the  property  being  the  husband's,  the  estate  would  resuk  to 
him  and  not  to  the  oratrix.  It  is  no  answer  to  this  objection 
that  this  is  a  proceeding  on  the  equity  side  of  the  court ;  for 
courts  of  equity  are  as  much  bound  by  the  statute  of  frauds 
as  courts  of  law  ;  and  courts  of  law  are  as  much  bound  to 
sustain  resulting  trusts  by  parol  evidence,  as  courts  of  equi- 
ty. 

II.  Can  the  allegations  of  the  bill  be  sustained  by  parol 
evidence  without  writing — thus  contradicting  the  deed  in 
terms? 

If  there  be  any  one  position  in  the  law  that  admits  of  no 
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WiirDsoa^  e:u:epliQO,  it  is,  ibat  a  deed  £airly  and  undevBtaodiiVily  eze- 
\^^'  cttted,  cannot  be  contradicted  by  parol  evidence.  It  muat^ 
Pinney  u  •!.  J*^*'^©^^*  ^  admitted  that,  io  the  aute  of  New- York,  and,  to 
V.  some  extent,  in  the  Engliah  coarts,  to  the  BcKtcary  ifiatafict 
F^owfc*  ^  resulting  trosts,  both  in  courts  of  law  and  eqaity,  parol 
proof  is  admitted  to  contradict  the  deed.  But  the  doctrine 
is  not,  even  now,  well  established,  and  oaaoy  aotboritiea  are 
to  be  found  in  England,  where  its  correctness  is  both  ques- 
tioned and  overruled  —  Rob.  on  Slat,  of  frauds,  94-99. 

The  opinion  of  Chancellor  Kent,  in  Boyd  v.  MeLea»y  I 
Johns  Ch.  R.  582,  586-7  is  relied  on,  in  the  arguineot  for 
the  orators.  The  chancellor  in  this  case  relies  much  on  the 
authority  of  Sugden,  Law  of  Vendors,  415,  as  having  settled 
the  point  that  parol  evidence  may  be  admitted  to  contradict 
both  the  deed,  and  defendant's  answer;  but  admits  that 
-    Roberts  holds  a  contrary  doctrine. 

In  the  case  before  him,  he  has  examined  all  the  ptefioBB 
decisions  on  that  point,  and  regards  them  as  establishing  the 
same  point.  We  have,  also,  recurved  ta  the  same  cases, 
except  precedents  in  chancery  and,  in  no  one  of  them,  ia  the 
point  directly  agitated  ;  nor  is  it  stated  whether  the  testioK)* 
Bj  offered  did,  or  did  not,  contradict  or  vary  the  deed.  The 
position  taken  is,  that,  where  the  money  was  paid  by  one 
person,  and  the  deed  taken  in  the  name  of  another,  parol 
proof  might  be  admitted.  It  may,  perhaps,  be  implied  that 
the  deed  acknowledged  the  consideration  to  have  been  re- 
ceived of  the  grantee  ;  but  it  is  no  where  stated.  The  chan- 
cellor relies,  principally,  on  the  case  of  Gascayne  v.  Thvring 
I  Vernon,  366,  as  a  leading  case* 

But  the  comrt  in  Massachusetts  take  a  very  different  view 
of  the  decisicms  in  England,  to  which  the  chancellor  refers. 
Mr.  Justice  Parker,  in  jNorthamptOH  Bank  v.  fF&iii»g,  12 
Mass.  104,  remarks,  that  where,  in  the  courts  of  cfaaneery  ia 
Ei^nd,  it  has  been  determined,  that  if  one  man  purchases 
l^nd  in  the  name  of  another,  and  pays  the  money,  a  trust 
results,  which  is  not  afiected  by  the  statute,  yet  it  must  be 
always  understood  to  be  in  cases  where  the  parol  evidence  is 
not  inconnsteat  with  the  deed.  And  in  Goodwin  v.  Hub- 
bard, 15  Mass.  816-18,  the  same  judge  says,  there  are  some 
cases  that  look  the  other  way,  especially  Gaacoyne  v. 
J%wing ;  but  it  is  not  clear  that  the  question  of  parol  pioof 
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came  directly  before  the  court  in  thut  caae— tiM  objeeC   Wivomr^ 
being  to  abew  tiiat  there  might  be  a  trust  withovt  writing ;    ^'tSi^' 
«m1  aaeoM  to  rely,  mudii  00  Roberti,  who  Bays, p. 219,  '^  that  ^i^mj^t^. 
parol  evidence  has  always  been  /ejected,  on  the  ground  of        v* 
Its  contradicting  the  instraaaent."     It  will  be  found  that     mimts. 
Sugden  relies  much  on  the  same  autboritiea  cited  by  the 
chaftcrikir,  especially  on  Oosccytia  v.  J%mmg,  though  he 
ctteamany  othess. 

We  insist  that,  in  a  case  where  a  deed  is  given  with  the 
usual  formalities,  acknowledging  the  consideratiofi  to  have 
been  received  of  the  grantee,  a  claim  set  up  by  a  third  par-^ 
son,  as  a  resulting  trust,  to  be  proved  by  parol,  is  not  within 
the  exception  of  the  statute  of  fraudsu  And  in  this  we  are 
sastauied  by  a  long  couise  of  dedsioos  in  Massachusetts. 
iStorer  v.  Baimm,  8  Mass.  R.  431 ;  Bmuk  of  Morthamplom 
V.  WhUmg,  12  Mass.  104 ;  Goodwin  v.  jHtii6ard  €i  al.,  IS 
Mass.  211.  These,  it  is  true,  are  decisions  al  law  ;  but 
eaiirta  of  law  and  equity  are  equally  bound  by  the  atatute  of 
frauds.  Any  parol  evidence  which  would,  'm,  a  couft  of 
equity,  establish  a  residting  trust,  would  oiake  it  the  duty  of 
a  ceurt  of  law  to  sustain  such  treaty  in  either  trespass  oe 
ejeetroeat. 

The  exception  in  the  statute  is:   '^  That  where  any  oon^ 

*  veyance  shall  be  made,  of  any  lands,  by  which  a  trust  oi 

*  confidence  shall,  or  may,  arise  or  result  by  implication  or 
( construction  of  law,"  &e.  —  ^<  in  evtwy  such  case,  such 

*  trust  or  confidence  shall  be  of  like  force  and  effect  as  the 

<  same  would  have  been,  if  this  statute  had  not  been  made." 
But  what  was  the  <<  force  and  effect''  before  the  statute  of  29 
Car.  2,  was  enacted  ?  It  bad  long  beea  decided  that  par<4 
proof  could  not  be  admitted  to  contradict,  or  vary,  a  deed,  or 
other  written  instrument. 

"  By  the  expresa  words  of  the  statute  of  frauds,  aU  resuk- 
^  ing  trusts,  and  trusts  by  operation  of  law,  are  left  on  their 

<  original    grounds.      Such    constructive    trusts,  therefore, 

<  whenever  they  spring  out  of  facts,  or  the  equitable  relation 
'  of  the  parties  to  each  other,  may,  by  virtue  of  said  excep- 
'  tioQ,  be  set  up  by  parol  evidence ;  but  where  the  relative 

*  obligations  and  rights  of  parties  are  stipulated  and  adjusted 

<  by  written  instruments,  the  instruments  must  still,  spmk  for 

*  themselves,  by  expression  or  implication,  and  no  extrinsin 
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WiRDfom,    <  or  collateral  proof  ought  to  be  receifed  to  engraft  any  addn 
lei^*    '  tional  trusts  upon  the  deed,  by  proof  of  intention,  unless 
PiDiMT  ee  «r '  "P^^  ground  of  fraud  or  circuniTeation.''     Roberts  on 
V.         Frauds,  9,  12. 
Fdlowt.         'I*'^^  doctrine  of  resulting  trusts,  as  established  by  parol 
proof,  has  been  fayored  in  none  of  the  states  except  New 
York  ;  and,  there,  Chancellor  Kent  is  reported  to  have  said, 
(Boyd  V.  McLean^  Johns.  Ch.  R.  587)  "  If  the  question  were 
res  integray  he  should  feel  strongly  inclined  against  the  doc- 
trine of  such  trusts,  and  the  admission  of  parol  evidence  in 
their  support.'' 

We  insist  that,  according  to  the  true  coostroction  of  the 
exception  in  the  statute,  relied  on  by  the  orators,  the  result* 
ing  trust  is  to  be  enforced  only  against  the  trustee,  or  one 
standing  in  the  same  relation,  as  an  heir,  devisee,  or  vdon- 
tary  grantee,  and  those  who  had  actual  notice,  and  purchased 
in  fraud  thereof.  And  this  bill  is  drawn  on  that  ground,  and 
charges  notice,  in  fact,  in  the  defendants,  which  is  denied  by 
them,  and  not  proved. 

It  seems  impossible  that  this  doctrine  of  resulting  trusts, 
so  variant  of  our  registry  system,  can  so  commend  itsdf  to 
the  courts  that  they  would  adopt  it,  on  any  other  principle 
than  that  of  full  notice.  And  it  is  to  be  remarked  that  no 
adjudged  case  has  carried  it  farther  than  to  the  party  himself. 
The  statute  says  nothing  of  the  trust  being  binding,  with 
notice  even,  and  implies  that  the  party  thereto,  only,  can  be 
bound. 

It  cannot  be  admitted  that  it  was  the  intention  of  the 
legislature  that  such  a  secret,  unpublished,  underhand  trust, 
resting  in  parol,  should  descend  with  the  title,  through  a  long 
chain  of  vendors  and  vendees,  or  bona  fide  attaching  credL 
tors  and  their  assigns,  until  the  cestui  que  trust  shall  choose 
to  assert  his  claim.  And  if  it  cannot  extend  ad  infinUum, 
where  shall  it  s|op?  Why  not  with  the  first  innocent  pur- 
chaser or  bona  fide  attaching  creditor? 

III.  Was  the  possession  of  the  oratrix  and  her  husband, 
at  the  time  of  the  attachment,  of  such  a  character  as  to  put 
the  defendants  upon  inquiry,  so  that  they  are  chargeable 
with  constructive  notice  ? 

The  legal  possession  was  by  the  husband,  and  not  by  the 
wife  —  the  claimed  cestui  que  trust. 
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The  poBsesrion  of  Martin  N.  Finney  noight  well  have    WnrDiom, 
been  taken  to  be  under  W.  H.  H.  Pinney,  who  held  the       1843?^ 
record  title,  and  who  was  under  obligation  to  support  his  pimieyeerf. 
aged  parents,  who  might  be  presumed  to  be  occupying  the         ^ 
premises  under  his  execution  of  that  obligation.  Mlow*! 

The  opinion  of  the  court  was  delivered  by 

BsHivETT,  J.  —  The  object  of  this  bill  is  the  protection  of 
a  iru9t  estate,  of  which  it  is  chiimed  Elisabeth  N.  Pinney, 
the  wife  of  Martin  Pinney,  is  possessor ;  and  the  important 
inquiry  is,  has  she  established  in  herself  such  a  trust  interest 
as  can,  upon  the  principles  of  chancery  law,  be  recognized^ 
protected  and  enforced  against  these  defendants  ?  This  case, 
in  princi[rfe,  is  somewhat  important ;  and  with  the  aid  of  a 
very  full  aigument,  we  have  endeavored  to  arrive  at  a  just 
conclusion. 

At  law,  the  legal  existence  of  the  wife  is  suspended,  or 
rather  consolidated  with  the  person  of  her  husband,  during 
the  marriage ;  and  from  this  supposed  union  almost  all  her 
disabilities  at  law  follow.  The  civil  law  never  adopted  this 
£ction ;  but  it  permitted  the  husband  and  wife  to  have  Mjpa- 
ffKie  estates  and  interests.  So,  in  courts  of  equity,  the  hus- 
band and  wife  are,  for  many  purposes,  regarded  as  distinct 
persons,  capable  of  distinct  and  separate  interests.  But,  aa 
her  person,  at  hw,  by  fiction,  is  merged  in  that  of  her  hus- 
band, vhe  must  look  to  courts  of  equity  for  the  protection  of 
her  separate  interests. 

It  appeaia  from  the  testimony,  that  in  18S4  the  husband 
of  Mrs.  Pinney  was  very  intemperate,  poor,  and  destitute  of 
the  means  of  providing  a  support  for  himself  and  family.  In 
this  situation^  she  made  a  contract  wjth  Asa  Aikens  for  the 
purchase  of  the  premises,  the  title  to  which  is  now  in  ques- 
tion  ;  and  she  made  it  professedly  in  her  own  right,  and  for 
her  separate  interest,  that  she  might  have  a  home  for  herself 
and  children ;  and  declined  to  have  the  deed  given  to  her 
husband  on  account  of  his  embarrassed  situation.  It  was 
understood  between  her  and  Mr.  Aikens,  at  the  time  the 
contract  was  made,  that  Mrs.  Pinney  was  to  pay  for  the 
place  out  of  her  own  means,  a  portion  of  which  she  expected 
to  inherit  from  her  mother's  estate.  When  Mr.  Aikens  exe- 
cuted his  deed,  in  March,  1834,  by  an  agreement  between 
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w»Ds<yt,   Mr.  A&ans,  Mrs*  Pittoey,  and  her  son,  Wm.  H.  H.  Pioney, 
^'iSSx^'    i^  ^^^ gi^^>>  to  ^ MD>  in  the  usual  form,  for  a  oonaideratioii, 


Pinaeyiitfl.  >^  expressed  in  the  deed,  of  400  dollars,  under  a  verbal 
w  A  c  ^E^^nient,  on  the  pari  of  the  son,  that  he  would  hold  the 
Fellowf!  premises  for  the  sole  and  separate  use  of  his  mother.  Upon 
the  execution  of  the  deed,  Mrs.  Pinney  paid  one  hundred 
dollars  of  the  consideration  money,  and  the  son  gave  his 
notes  to  Mr.  Aikens  for  the  balance  and  a  mortgage  on  the 
place  to  secure  them,  but  with  the  understanding  that  his 
mother  would  furnish  the  means  to  pay  the  notes.  It  is 
evident  from  the  testimony  that  the  (|100,  paid  by  Mrs. 
Pinney,  upon  taking  the  deed,  was  her  money,  obtained  by 
way  of  loan  from  her  brother  for  this  express  purpose.  Mrs. 
Pinney  afterwards  paid  about  one  hundred  ddlars  on  her 
son's  notes,  in  boarding  and  nursing  the  aged  fether  of  Mr. 
Aikens ;  and  we  have  no  doubt,  from  the  testimony,  the  bal- 
ance of  the  notes  were  paid  by  Mrs.  P.  from  time  to  time, 
from  the  moneys  obtained  from  her  mother's  estate,  and  from 
her  own  personal  earnings.  The  son  testifies,  expresriy, 
that  he  never  paid  anything  towards  the  land,  unless  it  was 
by  way  of  loan  to  his  mother,  and  for  which  he  has  beeo 
paid  by  her.  As  the  whole  testimony  shows  old  Mr.  Pinney^ 
during  the  whole  time,  to  have  been  exceedingly  poor  and 
worthless,  there  can  be  no  good  reason  to  suppose  that  he 
could  have  furnished  any  part  of  the  money. 

But  it  is  urged  in  argument,  that,  notwithsluding  such 
may  have  been  the  facts,  as  to  the  manner  in  which  Mr- 
Aikens  received  his  pay  for  the  land,  yet,  that  the  moneys 
and  the  earnings  of  the  wife  before  the  payment,  vested, 
absolutely,  in  the  husband,  and  became  his  property,  and, 
oonsetfuently,  furnish  no  ground  for  creating  a  trust  to  (he 
wife.  But,  in  chancery,  the  husband  and  wife  aie  distinct 
persons,  and  in  a  limited  sense,  may  contract  with  each  other ; 
and  it  will  always  refuse  its  aid  to  the  husband  to  obteiu  the 
poasenien  of  the  separate  property  of  the  wife,  unless  it  be 
upon  a  comffetent  provision  fcHr  her  support.  The  husband 
is  bound  by  the  principles  of  the  oommoo  law  to  yidd  the 
wife  a  competent  support,  and  this  duty  is  not  dependent 
upon  the  receipt  of  property  by  the  husband  from  the  wife ; 
and  if,  after  marriage,  he  shall,  for  sufficient  reasons,  con- 
tract  with  the  wifethatsbe  may  possessand  enjoy  sqMralsJ^» 
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ivoperty  bequeathed  to,  or  ioberited  by  her,  or  sock  at  ibe    Wmotoit, 
OMj  be  Ihe  marUorious  cause  of  acqairiog,  equity  will  up-       j843!^^* 
lurid  Baeb  post*nopttal  agreenieDt,  in  cases  in   which  the  pjaney  u  ml. 
elsiins  of  creditors   will  not  be  prejudiced   by  so  doing.         v- 
Hmnimg  t.  Siyk,  3  Peere  Wm's.  334 ;  1  Fonb.  Eq.  B.  I.    ^.u^wi. 
Ch.  S,  ^6/note  (n.)  ;  8  Story's  Eq.  601.     It  would  seem, 
tbat  chancery  would  need  no  better  reason  for  upholding  a 
post-nuptial  sgreementy  as  between  husband  and  wife,  (which 
«as  intended  to  give  a  home  to  the  wife  and  family,)  than 
tfie  entire  worthlessness  of  the  husband,  and  his  neglect  to 
discharge  the  marital  obligations  imposed  upon  him  by  law. 

It  is,  howerer,  argued,  that  there  is  no  evidence  that  this 
Uttst  estate  in  the  wife  was  attempted  to  be  created  to  her 
separate  use,  by  the  appropriation  of  the  moneys  of  the  wife, 
and  the  avails  of  her  own  earnings,  by  and  with  the  bus* 
hand's  oonseot.  But  we  think  otherwise.  In  1823,  the 
Iwsband  and  wife,  under  a  contract  between  the  wife  and 
iff.  Aikens  to  pay  rent,  and  in  anticipation  of  a  future  pur» 
ahaso,  went  into  possessbn;  and  in  1824  the  contract  of 
purchase  was  made.  The  deed  was  then  made  and  put 
upon  reeerd.  The  oae  hundred  dollars  was  then  paid,  and 
■ubwiyiently  the  residue  of  the  consideration.  The  rent  for 
18S8  was  ako  settled.  The  hustwnd  and  wife  continued  to 
Mve  on  the  premises  until  after  the  attachments  by  the  de» 
fcodants,  a  period  of  more  than  thirteen  years,  without  the 
payment  of  rent,  and  without  any  question  of  their  right; 
•Ate  which  they  removed  to  one  of  their  sons,  on  aecouot 
4if  the  husband's  inirmities,  and  the  inabchty  of  the  wife 
loogef  to  have  the  personal  chaige  of  him*— the  saone  son 
4heR  taking  charge  of  the  preoiiscsL  We  can  hardly  con* 
oeiae  it  poesible,  that  the  old  gentleman  sfaoald  not  have  folly 
understood  the  manner  in  which  a  home  had  been  provided 
ibr  Usiself  and  fiunily  for  so  gie^l  a  length  of  time.  He 
srell  knew  he  had  made  no  purchase  himself  and  that  he 
paid  no  rent  He  must  have  known  his  wife  was  boarding 
imi  nursing  the  father  of  Judge  Aikens,  a  year  or  more,  for 
which  they  were  entitled  to  compensation  ;  and  it  is  higUy 
leasonaUe  lo  suppose  he  mast  have  known  his  wife  was  ia 
Ike  receipt  of  moneys  fmm  her  friends.  We  can  not  doubt 
Ibe  hedbafid  wvas  fully  advised  of  all  thai  Mrs.  Finney  .had 
doM  in  itlalioA  lo  tU»  business.    Weliear  of  no  1 
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Wmdsm,   diantialaclioD  on  his  part ;  sod,  indeed,  he  joins  with  her 

^^1843?*    lb»  bill.     We  then  find,  as  a  fact  proved,  that  all  which 

Z.  .    ,  done  by  the  wife,  was  done  with  the  consent  of  thehasband, 

V.         and  designed  to  create  a  trust  for  the  separate  use  of  the 

fJuow?.'    ^'^^*     Though  the  legal  interesi$  in  the  consideration  paid 

might  have  been  in  the  husband,  yet  the  wife,  being  the 

merUariauM  cause,  by  which  the  means  of  payment  were 

provided,  and   these  being  appropriated  to  create  the  trust 

estate  for  the  wife,  by  the  husband's  consent,  though  void  at 

law,  yet,  still,  in  equity  the  arrangement  should  be  upheld^  if 

it  can  consistently  be  done. 

This  brings  us  to  the  question,  whether  a  vaKd  tMst  has 
been  created  in  favor  of  the  wife,  and  if  so,  whether  it  cam 
be  enforced  against  these  defendants.  It  is  a  familiar  princi* 
pie  in  equity  law,  that  when  one  person  porchases  an  estate 
in  lands  with  his  own  money  and  takes  the  deed  in  the  name 
of  another,  a  trust  results,  by  operation  of  law,  to  the  per- 
son paying  the  consideration  ;  and  such  a  trust  is  expressly 
excepted  from  the  operation  of  the  statute  relative  to  the 
conveyance  of  lands,  and  of  course  may  be  proved  by  parol. 
It  is  said  in  argument,  that,  as  the  deed  to  the  trustee  e&* 
presses  the  consideration  to  have  been  received  by  the  gran* 
ler  from  the  trustee,  it  is  not  open  to  pared  evidence  to  sliow 
it  otherwise.  It  is  true,  that  there  are  authorities  whicb 
countenance  the  idea,  that  if  the  eonsidennien  money  is  ex- 
pressed in  the  deed  to  have  been  paid  by  the  person  to  whom 
Ihe  conveyance  is  BMde,  and  there  is  nothing  in  the  deed  to 
create  a  presumption  that  the  purchase  money  belonged  lo 
another,  in  such  case,  parol  proof  should  not  bo  received 
after  the  death  of  the  nominal  purchaser,  to  prove  a  reaulU 
ing  trust*  But  this  is  not  such  a  case.  Wm.  H.  H.  Pioney, 
the  nominal  purchaser  from  Judge  Aikens,  is  still  living ;  and 
though  he  is  not  a  party  to  this  biH,  yet  we  have  h»  deposi- 
tion before  us,  which  fully  proves  the  trust  Though  it  hat 
been  a  matter  of  some  controversy  whether,  after  the  dealii 
of  the  supposed  nominal  purchaser^  parol  proof  alone  is  ad- 
«  missible  against  the  express  deckration  in  the  deed,  yet,  even 

in  that  case,  I  think  the  better  opinion  is,  that  tt  may.  See 
Sygden  on  Vendors,  856-360,  10th  ed. ;  a  Story's  Eqc 
Smkp.  ^  1201,  note  2 ;  Lench  v.  Lench,  10  Ves.  &17  i  JBoyd 
v.HcLtfiii  1  Johns.  Chan.  582;  OMcayney.  T%wi9^f^ 
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«l.  1  Yero.  366 ;  Parol  evidence  has,  in  such  case,  been  admit*    Wnfrooa, 
l»d  to  show  the  trust,  against  the  answer  of  the  nominal  pur*     *]84a7* 
chaser.     In  this  the  nominal  purchaser  admits  the  facts  fully,  ^T^    jj^^jjj. 
fiom  which  the  trust  is  implied  ;  and,  in  such  case,  there  is  no         «. 
dbinger  from  theadoptionofsuch  a  principle.  And  I  think,  the  *  peilowi. 
law,  in  such  case,  is  well  settled,  that  the  facts  which  create  the 
trust  may  be  shown  by  parol  evidence,  though  it  contravene 
the  recitals  in  the  deed.  If,  then,  Mrs.  Pinney  had,  at  the  time 
of  the  purchase,  paid  the  futl  consideration  money,  tlie  law,  out 
of  that  feet,  would  have   raised  the  trust.     Though  it  has 
been  sometimes  questioned,  yet  it  is  now  well  settled,  that  a 
/part  payment  of  the  consideration,  at  the  time  of  the  pur* 
chase,  will  charge  the  land  with  a  trust  pro  tanto.  Boatford 
V.  Btirr,  2  Johns,  Gh.  R.  410;  Ryal  v.  Ryal,  1  Atk.  59; 
Barttet  V.  PtBkersgiU,  4  East.  R.  577,  in  note ;  and  Lam 
V.  Ditan^  Amb.  409.     So  far,  then,  as  respects  the  one 
hundred  dollars,  a  trust  resulted  to  Mrs.  Pinney  against  the 
Bornhnil  purchaser,  which  is  out  of  the  statute  of  frauds^  and 
is  a  charge  upon  the  land. 

It  is  an  important  inquiry,  whether  a  trust  is  created  as  to 
Ibe  residue,  which  fixes  itself  upon  the  land,  as  a  valid  trust 
between  the  parties  to  this  euit.  The  parties  did  not  rely 
upon  the  law  of  implied  or  resulting  trusts,  but  there  was  an 
express  agreement  creating  the  trust.  If  the  trust,  attempted 
to  be  created,  comes  within  the  statute  of  frauds,  it  must  fiiH. 
It  cannot,  in  that  event,  be  supported  by  parol  evidence, 
however  explicit  it  may  be.  The  statute  of  1797,  by  which 
the  rights  of  the  parties  are  to  be  governed,  (Blade's  Ed.  p. 
166)  declares,  ''that  all  declarations  and  creations  of  trusts 
or  confidences,  of  any  lands,  &c.,  shall  be  manifested  and 
proved  by  some  writing,'^  &c.,  except  such  as  arise  by  im* 
plication  of  law,  or  the  same  shall  be  utterly  void.  Our 
statttio,  in  efiect,  is  a  copy  of  the  7th  and  8tb  sectioos  of  the 
99th  Charles  II. ;  and  has  been  adopted  by  most  of  the 
states.  The  authorities  under  the  statute  of  Charles  II.  are 
outhorities  for  us.  Is  the  trust,  then,  in  this  case,  so  pr&v$d 
•ikI  miamitfuted  as  to  take  the  case  out  of  the  statute?  The 
alatttle  does  not  require  the  trust  to  be  areaied  by  writing* 
All  that  the  statute  requires  is,  that  it  shall  be  man^mUd 
and  prcKted  by  writing;  This  has  been  the  coostmetiOD  of 
the  statute  of  Charles  II.    Fwr^^  v.  BaU.  3  Yes.  606. 
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Wwiam,  BanduU  V.  Margmy  12  Ves.  73.  So  it  baB  boes  held  m 
1643^^*  New  York,  under  their  statute,  which  is,  in  efiect,  a  copy  ol 
Pipney  44  «i.  ^**®  EogKsh  Statute.  Mnhmi  v.  Hay*,  1  Johns.  Oh,  34S ; 
v.  iSteere  v.  SturSy  5  Johns.  Ch.  1  •  The  qoestioo  then  arises, 
FeUvw0t'  ^^  ^^^  deposition  of  the  nominal  purchaser,  drawn  up,  sigaed 
by  him,  and  sworn  to.  fully  admitting  the  trust,  sueh  a  mani** 
feslation  and  proof  of  it  in  writing  as  to  render  the  tmtl 
?alid  ?  In  Byal  v.  Ryaly  1  Atk..  59,  it  was  held  that  the 
admission  of  the  trust,  in  the  answer  of  the  trustee,  took  the 
case  out  of  the  statute,  or  rather  was  a  sufficient  noiaoifesta- 
tion  of  the  trust  in  writing.  In  AwAroBe  v.  Amb9V9ef  I 
Peere  Wqi's.  322,  the  declaration  of  the  trust  was  not  given 
by  the  trustee,  till  after  the  death  of  the  cestui  qu€  truBt; 
yet  it  was  held  binding  upon  the  widow  of  the  trustee*  lo 
Lane  v.  Ditan  et  al.y  Amh.  409,  it  was  held  to  be  dear  law, 
by  Lord  Hardwick,  that,  if  the  trustee  lays  out  trust  money 
in  land,  the  court  will  charge  the  land  with  it,  upon  the  ad» 
mission  of  the  trustee.  In  that  case,  it  appeared  fnwi  pa* 
pers  in  the  hand  writing  of  Diton,  and  signed  by  him,  who 
bad  been  permitted  by  the  trustee  to  manage  the  trust  stocks, 
that  they  had  been  sold,  and  the  moneys  laid  out,  from  time 
to  time,  in  the  purchase  of  land.  The  land  was  chaigod 
with  the  trust  money,  without  any  writing  creating  the  trust 
We  think,  then,  that  the  deposition  of  the  trustee  signed  and 
sworn  to  by  him,  fuUy  and  clearly  setting  oot  the  terms  of 
the  trust,  is  a  sufficient  manifestation  of  it,  in  writing ;  and 
had  the  bill  been  against  the  nominal  porchaser,  chancery 
would  have  enforced  the  trust  against  him,  upon  the  answer. 
The  qaestion  then  arises,  in  what  light  do  these  defeiK 
dants  stand  ?  Are  they  in  a  better  sitoaiion  than  the  nomi* 
nal  purchaser?  Wm.  H.  H.  Pinney,  in  1884,  had,  open  a 
nominal  condderation,  conveyed  to  J.  N.  Ptonoy ;  and  in 
1886,  the  latter,  uf»on  a  like  consideration,  conveyed  to  Ha^ 
ke]l  Pinney ;  but  both  deeds  were  executed  without  a  seal 
and  are  unrecorded  ;  and  both  were  given  with  the  consent 
of  Mrs.  Pinney,  and  with  the  express  agreement  that  the 
lands  should  be  held  upop  the  same  trost  as  when  in  Hm 
bands  of  William.  The  defendants,  after  the  pretended 
Mftveyanoe  from  Wm.  to  J.  N.  Pinney,  attached  the  lands 
m  the  property  of  William,  and  in  June  1886,  caused  them 
to  he  appraised  ofi^  on  their  execution  against  Wittian ;  and 
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Ike  dbJMl  ^  liieir  action  of  ejeetnient  w,  by  meani  of  this    Wjvmor, 
mb,  to  get  the  poMStton  of  this  land.    Mrs.  Pinney  and    ''tST^ 
bar  hnaband  bad  been  in  the  actoal  and  exclusive  jMissesiion  IT       ~7 
U  the  premises,  for  about  thirteen  years  previous  to  tbe     *%. 
allaobnient,  managing  them  as  their  own.    Wiffiara  H.  H.     ^loiroi 
Pinney  nbver  was  in  possessioo,  and  had  no  conoorn  in  thew 
BBSSiagBment.    Though  he  had  the  I^al  title,  and  a  seisin  in 
kw,  yet,  in  equity^  the  ee$tm  que  trust  was  seized  of  the 
fieelioldy  aocompuied  with  an  actual  seizin. 

It  is  a  general  rule,  both  at  law  and  in  equity,  that  the 
open  and  exclusive  possession  ot  land  is  notice  to  a  purcha<^ 
ser  of  tbe  possessor's  title.  In  Rubke  v.  ifaad,  8  Vt.  R. 
546,  the  rule  was  applied  at  law,  and  effect  was  given  to  as 
iniifeoerded  deed  by  reason  of  this  principle,  against  an 
attacfaii^  creditor.  There  was  no  attempt,  in  that  ease,  to 
pMwn  an  actual  notice.  The  case  of  OrinotM  v.  Smiik,  10 
Tt  il.  464,  is  to  the  same  effect.  Possession  is  there  called 
mmatvuctive  notice.  The  general  rule  is,  that  whatever  is 
MAcient  to  put  the  party  upon  an  inquiry  is  good  notice  in 
eqpity.  SnMk  v.  Loie,  I  Atk.  490 ;  Ferrars  v.  Chertff,  9 
Vern.  884 ;  Taghr  v.  Hubert,  2  Ves.  437 ;  Daniels  y.  Ihh 
uteofi,  16  Ves.  S30;  AUen  v.  Anthony,  1  Meriv.R.  362;  S 
Story's  Eq.  Jurisp.  389,  ^  400.  In  Piumb  v.  Flinty  2  Anstn 
488,  Lord  Chief  Baron  Eyre  says,  eonstiuctive  notice  cannot 
be  rebutted ;  and  in  Danish  v.  Daifisomy  the  Lord  Chancel^ 
lor  says,  possession  is  wMse  to  a  subsequent  purchaser  of 
the  equitable  rights  of  the  tenant.  The  case  of  Pritehard 
▼.  Broum,  N.  H.  R.  397,  is  strongly  in  point.  The  csstui 
fus  trust  was  in  the  open  and  exclusive  possession  of  tbe 
land;  snd  it  was  held  this  was  sulfficient  to  charge  the  poiw 
ehaaer  with  notice  of  his  trust  estate,  and  avoid  the  deed  of 
the  trustee.  If,  in  such  case,  the  purchaser  does  not  inquire^ 
ii  w  erassa  negUgsntia ;  and  he  shall  be  presumed  to  be 
XKigniaant  with  the  facts.     2  Fonb.  Eq.  HI,  and  note  m. 

Though  the  defendants,  in  their  answer,  deny  all  notice 
of  the  equitable  claiois  of  Mrs*  Pinney,  at  the  time  of  the 
nHfiohment,  yet  this  cannot  avail  them.  Her  possessiop  is, 
in  effect,  notice,  p^  se,  in  equity,  of  her  equitable  estate ; 
mMl  tbe  same  consequences  flow  from  it  as  would  flow  frosn 
an  actual  notice,  unless  it  be  as  to  guilt.  iSlaMow  v.  Coaa, 
Amb.aaS.    Besides,  notice,  in  point  of  &ct,  of  bar  equitable 
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Wiin»f  o*,    claims,  at  the  time  the  defieodaots  exteoded  their  < 

^^^^    ^  ^^®  laiid,  18  not  denied  in  the  aatwer.    If  it  was  impev* 

PiikBCT  Hid. ^^^^^  '^  might  well  be  inquired,  whether  the  defendanta caa 

»»         claim  to  stand  as  pnrchasers  before  that  dale;  and  if  not,  aa 

Fellowj.     notice  is  alleged  in  the  bill,  and  not  denied  in  the  answer,  U 

18  to  be  taken  that  they  were  porchasers  with  actual  notice* 

It  is  said  this  is  breaking  in  upon  oor  registry  act^  and  tiiat 
this  is  not  to  be  done  unless  the  notice  is  so  <dearly  proved 
as  to  make  the  act  in  the  second  purchaser,  fraudttlenl  in 
fiict.  But  Mrs.  Pinney  has,  iu  this  case,  an  equitable  ealafe 
in  lands,  which  is  not  required  to  be  created^  in  writiogy  or* 
to  appear  upon  the  town  records,  where  conveyancea  of  lands 
aie  to  be  recorded. 

So  far  as  her  claim  can  stand  upon  the  ground  of  a  result* 
ing  trust,  it  is  expressly  excepted  out  of  the  statute ;  and  as 
to  the  residue  of  her  claim,  and,  indeed,  as  to  the  whobi 
there  has  been  such  a  manifestation  and  proof  of  the  trust, 
ae  to  render  it  valid,  though  not  created  by  deed,  or  in  wri* 
ting*  Why,  then,  should  we  be  called  upon  to  bold  that  a 
trust  interest,  which  is  not  required  to  be  recorded  or  even 
enatei  in  writing,  may  be  defeated  by  a  purchase  from  the 
trustee,  and  that,  too,  in  a  case  in  which  the  purchaser  has 
implied  or  constructive  notice  ?  See  Pratt  v.  Bank  qf  B. 
10  Vt.  R.  293.  To  give  such  effect  to  the  reg^try  act,  would 
be,  indeed,  to  call  it  in  to  aid  in  the  protection  of  fraud, 
rather  than  in  its  prevention.  In  RvbUe  v.  ikibad,  2  Vt.  R» 
the  person  in  possession. holding  an  unrecorded  deed,  pre-* 
vailed  against  an  after  attaching  creditor  of  his  grantor,  upou 
BO  other  evidence  of  notice  but  what  arose  from  the  posses 
sion  of  the  grantee.  In  Wrights.  Bates  Sf  NUt;  13' Vt 
350,  the  orator  bad  conveyed  to  Bates,  by  aii  absolute  doed» 
which  was  put  on  record,  but  which  in  fact,  was  but  a.  aecu* 
vity  for  a  loan.  Wright  continued  in  possession,  aa  before  • 
and  while  thus  in  possession,  Bates,  for  a  valuable  consider* 
tion,  conveyed  to  Niles.  Though  Bates  had  a  perfect  title  of 
tecord,  yet  Wright  was  let  in  to  redeem*  even,  against  Niiea. 
An  equitable  interest  in  lands  was  theoie  protected  in  chiAr 
)oery«  against  a  subsequent  purchaser,  wifbout  notice,  ihougk 
caeated  by  means  of  a  {iar4^1  agi:eement  with  the  accoopwf- 
jng  circBBDStaaces  of  that  case. 

It  has  been  uiged  in  atgumenti  that,  w  this  oaaOy  Ihiie 
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no  such  possession  as  should  pat  the  defendants  upfen  Wnfocoa, 
inquiry.  The  fact  that  Mrs.  Pinney  and  her  husband  first  ^1843!^* 
went  into  possession  under  a  contract  to  pay  rent  to  judge  pjnne  etal 
Aikens,  can  have  no  effect.  There  is  no  evidence  that  there  v. 
ever  was  any  written  lease,  much  kss  that  there  was  one  FeUowt.* 
upon  record.  Upon  the  execution  of  the  deed  to  the  trustee 
in  1824y  the  same  was  put  upon  record.  This  was  notice  of 
the  determination  of  the  tenancy  that  might  have  been  inferred 
to  have  existed  between  judge  Aikens  and  those  in  possession, 
from  the  occupancy.  So  far  as  the  possession  is  to  have  the 
effect  of  notice,  it  is  immaterial  whether  the  possession  was  in 
the  husband  and  wife,  or  technically  in  the  husband  alone.  The 
wife  had  the  equitable  estate,  and  was,  in  equity  seized  of  it 
in  her  own  right,  and  the  husband  was  in,  under  her. 
JCeilber  was  it  of  any  account  that  the  trustee  was  the  son  of 
the  eesfwi  que  trust:  This  can  have  no  operation  upon  the 
role  of  law  as  to  the  effect  of  possession »  nor  excuse  subse^ 
quent  purchasers  from  enquiry.  The  chancery  doctrine,  as 
to  the  protection  of  trusts  generally,  is,  that  where  a  purcha- 
ser is  tK>und  to  make  inquiry,  and  he  neglects  it,  he  takes 
the  property,  subject  to  the  trust,  in  the  same  manner  as  he 
would  have  done  if  he  had  had  positive  notice  of  the  cestui  que 
trust  interest.  I  see  no  reason  why  the  same  principle  may 
not  well  govern  this  case,  notwithstanding  our  registry  act. 
The  possession  of  Mrs.  Pinney  and  her  hus(>and,  had  been 
open,  exclusive,  and  continued,  for  about  thirteen  years  pre- 
vious to  the  attachment,  and  the  dcifendahts'  are  chargeable 
with  the'^eonsequences  of  notice  of  the  trust  estate.  The 
defendants,  then,  standing  as  privies  in  estate  wirti  Wm.  H. 
H.  Kmiey,  aRbcted  with  notice,  must  stand  or  fall  with  him. 
The  resdit  is,  the  decree  of  the  chancellor  is  reversed,  and 
the  diuse  is  remanded  to  the  court  of  chaneery,  with  instruct- 
tions  to  enter  up  a  decree,  that  the  defendants,  and  each  of 
them,  be  perpetually  enjbined  from  further  prosecuting  tiieir 
action  of  ejectment,  set  up  in  the  bill ;  and  that  they  qo^ 
tAitti,  for'  themselves  and  heirs,  bll  right  and  title  to  the 
premises,  to  the  said  Elizabeth  N.  Pinney  and  her  heirs, 
wilMnr  six  calendar  months,  from  this  date,  and  lilso  pay  the 
^mrtrit,  iXzabeth  N.  Pinney,  her  costs  in  this  court,  and, 
also,  in  the  court  of  chaflcery,  by  such  time  as  the  chancel- 
ler^kallfix,^ 
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ORANGE    COUNTY. 

March  Term,  1643. 


PreioU,  Hoo.  CHARLES  K.  WILLIAMS,  Chirf  Justice. 
••      STEPHEN  KOYCE, 

««      ISAAC  F.  REDFIELD,     }     Aimtdm  JmlioB$. 
-      MILO  L.  BENNETT. 


HirrcuRsoiv  <&  Buchaivnak  v.  Amob  Howar(d,  jirjiic^Hib 
Jaoob  Kbi«t>  Jr.,  tru9t€ei  and  ELUA^  Farm,  chdmmU. 

The  attorney  has  a  Hen  upon  an  award  of  arbitraton,  #here  appending  mit 

if  referred,  to  tbe  full  extent  of  «11  hia  jaat  claiois  as  attorney  m  tbe  aviC. 

This  lien  cannot  be  defeated  by  attachment,  nnder  tbe  trvniee  process 

Dicdisn.    It  seems  well  settled  that  the  attorney  has  a  general  lien  opon 

all  papers  in  his  possession,  and  all  sums  equitably  due  thereon,  for  any 

balance  due  him  npon  other  matters,  as  well  as  in  the  particular  snit. 

*  This  was  an  action  of  debt  on  jodgnieoti  against  the  pru^ 
cijpal  debtor,  in  which  Jacob  Kent,  Jr.,  was  sonuaoned  as 
trustee,  wlio  disclosed,  in  writing,  that  a  suit  having  beaii 
pending  for  sereral  terms  in  Orange  coqntjr  court,  in  trover 
in  fiivor  of  said  Howard,  against  him,  the  same  was  lefeiied, 
by  agreement  between  them,  to  arbitrator,  who  awarded  to 
Howavd  a.  certain  sum,  which  was  due,  in  virtue  of  tbe 
award,  at  tbe  time  of  tbe  service  of  the  trustee  process;  tb^t 
tbe  arbitrators  awarded  that  each  party  should  pay  bis  own 
-oust,  in  said  suit ;  and  that  after  the  service  on  him  of  the 
tf  ustee  process,  the  said  Elijah  FaJT  claimed  of  him  tbe 
an¥>unt  thus  due  on  the  award,  in  virtue  of  an  alleged  lien 
4bereoii,  for  bis  costs,  as  the  attorney  of  Howard  in  said  suit 
Tbe  said  El^ah  Farr,  thereupon,  interposed  a  claim  upon 
Ih^  effects  ia  the  baads  of  the  trustee,  in  virtue  of  said  wUpft' 
ed  hen.  It  was  admitted  that  he  was  attorney  for  Hcminl 
in  the  suit  and  the  submission  mentioned  in  the  discloast/re; 
4hat  bis  coils  4hereln,  eioeeded  thC  amount  of  the  effects  in 
the  hands  of  the  trustee ;  and  that  the  award  was.w.biahaadjp 
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when  the  trustee  suit  was  commenced,  and  had,  thereforei     (hiAs«t, 
remained  in  his  hands*  IMS/ 

The  issue  was  joined  to  the  court,  who  rendered  judgment  HntcWawii 
for  said  claimant,  to  which  decision  the  plaintiff  excepted.      A  BmImiiui 

Howard  iT  si* 

A.  Underwood^  for  plaintiffs. 

It  appears  from  the  disclosure  of  Kent,  as  also  from  the 
award  of  the  arbitrators,  that,  by  the  award,  Howard  recov- 
ered no  costs  in  the  trover  suit ;  and  the  question  is,  whether 
his  attorney  in  that  suit  has  a  lien  for  the  costs  of  the  suit 
upon  the  award,  without  notice,  so  as  to  defeat  the  plaintiff's 
claim, 

1 .  An  attorney  has  no  general^  but  only  a  special  lien  for 
costs ;  therefore,  for  costs  in  the  trover  suit,  his  lien  could 
not  attach  upon  the  award.  Si^heM  v.  Mar$t%n^  10  C.  L. 
R.  173 ;  Wal%m  v.  MarsheU,  27  do.  4 19 ;  Philips  v.  Siagg, 
2  Edw.  108,  cited  1  Eq.  Dig.  201. 

2.  It  was  competent  for  the  parties  to  settle  the  trover 
suit,  notwithstanding  any  lien  that  might  be  claimed  ;  and  a 
sobmis^on  to  arbitrators,  and  their  award,  is  deemed  in  law 
a  settlement  by  the  parties.  Orover  v.  Cody,  1  C.  L.  R. 
144;  Ndson  v.  ffilson,  19  do.  168;  GUehd  v.  Clark,  5 
Mass. ;  Holt  v.  Qmmby,  6  N.  H.  79 ;  Foot  v.  Tueksbury, 
2  Vt.  R.  97  ;  1  N.  Y.  Dig.  222  ;  People  v.  Neio  York,  13 
Wend.  649 ;  N.  Y.  Dig.  229. 

3.  It  is  insisted  that,  if  the  claimant  had  a  lien,  it  could 
not  avail,  unless  notice  had  been  given  to  the  trustee  that  he 
relied  on  it./  The  court  will  not  protect  an  attorney's  lien, 
iarther  than  the  rights  of  an  assignee.  People  v.  Horde- 
hurgh,  8  Johns.  R.  285 ;  1  N.  Y.  Dig.  221 ;  Grant  v.  Baz^ 
zleton,  2  N.  H.  R.  541 ;  6  D.  dL  E.  361  ;  1  East,  464; 
Pindar  v.  Morse,  3  Caines'  R.  165.  Had  the  claimant  been 
assignee  of  the  award,  his  claim  could  not  have  been  main-» 
tained  against  the  trustee  process,  without  notice  of  the  as* 
signment  to  the  trustee,  before  service  of  the  process ;  and 
the  plaintiff  insists  that  notice  of  the  lien  would  be  equally 
necessary.  At  the  time  of  service  of  the  plaintiff's  writ  on 
the  trustee,  Howard  could  have  controlled  the  claim,  received 
pay  and  dischaiged  the  award,  and,  by  service  of  plaintiff'^ 
writ,  he  acquired  Howard's  right.  The  trustee  was,  then, 
indebted  to  Howard.     No  notice  had  been  given  to  him  or 

Vol.  XV.   s.  a.  vol.  1.         69 
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Obavax,    Kent  of  any  lien  or  claim  wbatoTer.    Hence  the  idaioiiffii 

^fSat*     ^"^'^^  ^^^^  ^^^^  should  be  adjudged  trustee. 

„  ,  . .  4.  It  is  submitted  that  there  can  be  no  lien  for  coats. 

&Biiohuuui  where  none  are  recovered,  and  more  especiaUy  where  the 

H^wmni  §t  ml.  subject  matter  has  not  been  terminated  in  a  judgment,  bu 

has  been  made  the  subject  of  arbitration  and  award,  wherein 

coats  are  denied. 

Peck  and  Farfy  for  claimant,  argued  that  the  attorney  bad 
a  lien  on  the  award  for  his  bill ;  and  cited  Doug.  R.  104 ;  I 
Swift's  Dig.  S38;  Hughs  v.  Muyn,  3  T.  R.  37&;  MUOd 
V.  Oldfidd,  4  do.  123  ;  Foot  el  al.  v.  Tewkahury,  2  Vt.  R. 
97  ;  lAike  v.  Jnghamy  3  do.  158 ;  Heart  t.  Chipman  tf 
BeAeBy  2  Aik.  R.  162;  Read  v.  Dapper,  6  T.  R.  263; 
Randall  v.  FuUety  6  do.  456 ;  Story's  Comm.  on  Agency, 
391-2. 

As  to  notice,  they  maintained  that  it  was^  not  necesaarjr. 
The  question  was  not,  whether  a  bona  fide  paynnent  to  the 
creditor  by  the  trustee,  without  notice,  would  dischaige  him, 
and  defeat  the  lien ;  but  to  whom  ought  the  funds  to  be  paid* 
The  attorney  and  the  plaintiffs  were  both,  bona  fide  credi- 
tors of  Howard ;  but  plaintiffs  bad  no  special  right  to  this 
fund,  while  Farr  had  in  virtue  of  a  lien,  to  which  the  prose- 
cution of  plaintiffs'  right  must  be  subject.  Farr's  claim  was 
first  in  right,  and  the  suit  could  not  defeat  it. 

The  opinion  of  the  court  was  delivered  by 

Reofield,  J.  — The  court  is  called  upon,  in^tbe  present 
case,  to  decide  the  extent  of  the  attorney's  lien,  and  how  far 
the  same  is  protected  against  attachment,  under  the  trustee 
process^ 

We  do  not  see  how  the  present  case  differs  from  that  of  a 
judgement  by  consent  of  the  parties,  or  on  a  report  of  refer- 
ees, or  indeed,  from  a  judgment  in  the  common  course  of 
proceedings  in  invUum.  Upon  a  question  how  far  the  debt- 
or shall  be  protected  by  a  bona  fide  payment,  without  qotice 
of  the  lien  of  the  attorney,  the  question  whether  the  costs  of 
the  attorney  formed  a  portion  of  the  award,  might  be  impor- 
tant ;  but  we  apprehend  it  is  not  so  here. 

The  law  seems  to  be  well  settled,  that  the  attorney  has  a 
gpsni^ral  lien  upon  alLpapers  in  his  hands,  and  upon  the  bal- 
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mnees  equitably  dae  thereon,  not  only  for  his  expenses  incur-     Oaivas, 
red  in  the  partieuiarvuit,  but  for  any  general  balance  due  him.       1943/ 
"  This,'*  says  Mr.  Justice  Story,  in  his  treatise  on  agency,  ^^^^^^^^j 
''has  long  been  the  settled  practice,  and  is  now  fully  rccog-  Bnehuima 
Diced,  as  an  existing  general  right."  Howard  h  sI 

ChanceNor  Kent,  ft  Com.  640,  641,  lays  down  the  same 
rule  in  the  most  unequivocal  terms —  <<  The  client,"  says  he, 
**  cannot  get  back  the  papers,  without  paying  what  is  due, 
(whatever  becomes  of  the  suit, )  not  only  in  respect  of  that 
business,  for  which  the  papers  were  used,  but  for  other  busi- 
ness, done  by  him,  in  his  professional  character."  This  is 
now,  doubtless,  the  settled  law  upon  the  subject.  This  lien, 
in  the  English  chancery  and  common  pleas,  extends  only  to 
the  ultimate  balance  due  from  the  client  in  equity,  and  is  not 
protected  against  equitable  setoffs,  as  is  the  case  in  King's 
Bench.  The  rule  of  the  English  chancery,  is  adopted  in 
New-York.  Au$iin  v.  Bemiss,  8  Johns.  R.  274 ;  «Sr.  John 
V.  Diefmdory  12  Wendell,  261.  The  same  rule  has  been 
adopted  in  this  state.  f¥alker  v.  Stargent,  14  Vt.  247.  The 
oases  cited  in  argament  are  of  this  character,  and,  indeed, 
only  go  the  extent  of  refusing  to  protect  the  attorney's  gSMa- 
rai  lien,  against  equitable  oflBiets. 

It  being  thus  established,  that  the  attorney's  lien  extends 
to  this  award,  it  is  obvious  it  cannot  be  defeated,  either  by 
an  attachment  or  assignment,  either  of  which  could  only  op-  « 
erate  upon  the  debtor's  interest  in  the  same.  Notice  to  the 
debtor  could  be  of  no  avail  in  this  case.  It  is  unnecessary, 
except  in  case  of  negociation  of  a  debt,  or  to  protect  a  bona 
fide  payment  of  the  debt,  in  ignorance  of  the  lien  claimed. 

Judgment  affirmed. 
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William  Blanchard  t;.  Robert  Murbat* 

In  the  case  of  a  written  lobmission  to  three,  and,  in  case  one  of  them 
conld  not  be  procured,  to  a  fourth — ^held  that  an  award  made  by  the  fbor, 
in  punuance  of  anai^reement  of  parties,  on  the  day  of  trial,  was  good. 

In  a  declaration  on  an  award,  it  is  not  necessary  to  set  forth  the  whole 
award. 

An  action  of  ejectment,  and  a  controversy  in  relation  to  the  seizin  and 
possession  of  land,  may  be  submitted  to  arbitrators. 

After  a  Terdict,  for  plaintiff,  in  an  action  npon  an  award,  embvamn;  the 
fees  of  the  arbitrators,  judgment  will  not  be  arrested  because  the  decla- 
ration does  not  contain  an  averment  that  the  plaintiff  has  paid  the  arbi- 
trators fees. 

Assumpsit  on  an  award,  in  three  counts.  In  the  first 
count,  the  plaintiff  declared  that  there  had  been  an  action 
of  ejectment  commenced  by  him,  against  the  defendant,  to 
recover  the  seizin  and  possession  of  a  certain  piece  of  land  ; 
and  that,  for  the  settlement  and  determination  thereof,  the 
parties,  on  or  about  the  I5th  of  June,  1840,  made  an  agree- 
ment in  writing  to  submit  the  same  to  the  arUtrament  and 
final  determination  of  Enoch  Hebard,  Araunah  Spear,  and 
Avery  Fitts,  and  if  either  of  them  could  not  be  obtained, 
^Hhey  would  accept  Daniel  Child" ;  and  the  plaintifi*  averred 
t&at ''  said  arbitrators  undertook  the  trust  and  burden  of  said 

<  award,  and,  on  the  22nd  day  of  October,  1840,  the  said 
'  arbitrators,  Enoch  Hebard,  Araunah  Spear,  Avery  Fitts,  and 
^  Daniel  Child,  met  at  said  Brookfield,  and  at  the  request,  and 
^  mutual  wish,  of  the  parties  aforesaid,  they,  each  of  them, 
^  then  and  there  fully  heard  the  plaintiff  and  defendant,  on 

<  all  the  matters  aforesaid  ;  and  thereupon,  afterwards,  to 
^  wit,  on  the  23rd  day  of  October  aforesaid,  made,  published, 
^and  declared,  their  award  in  writing,  pursuant  to  said  sub- 
emission  and  agreement,  whereupon  and  whereby  the  said 
*  arbitrators  ordered  and  awarded,  among  other  things,  that 
'  defendant  do  give  the  plaintiff  the  seizin  and  peaceable 
'  possession  of  said  piece  of  land  aforesaid  ;  and  that  defen- 
^  dant  pay  the  plaintiff  one  cent  damages  and  his  cost,  ia  and 
e  about  said  suit  in  ejectment,  allowed  at  $  1 5.35,  and  all  the 
'cost  in  and  about  said  arbitration,  taxed  and  allowed  at 
'  £;;;9.50,  and  their  fees  as  arbitrators,  taxed  at  $16.02"  — 
and  averring  that  the  defendant  had  not  paid  to  the  (daintiff- 

.  said  sum  of  money  in  damages  and  cost  specified  in  said 


Mnrngr. 


OF  THE  STATE  OF  ySEMONT.  549 

award — ^without  an  ayennent  that  the  phintiff  had  paid  the     OftAHai, 
said  feei  of  the  arbitrators.  ^  '^843.' 

In  .the  second  count,  the  plaintiff  declared  simply  upon  a   BltnchtiiT" 
sobinistton  of  the  said  matter  in  controrersy,^  00  the  S2nd     ^^^ 
day  of  October,  1840,  to  the  award  of  Enoch  Hebard,  Araa- 
nah  Spear,  Avery  F^tts  and  Daniel  Child,  with  averments  as 
in  the  first  count,  except  as  to  an  award  of  .the  seizin  and 
possession  of  the  land. 

The  third  count  declared  on  a  submission  to  the  award  of 
said  arbitrators  <'  to  be  made  and  declared  on  or  neir  the 
middle  of  October,  1840." 

Plea,  the  general  issue, — trial  by  jury,  and  verdict  for 
plaintiff.  The  defendant  moved  an  arrest  of  judgment,  for 
the  insufficiency  of  the  declaration. 

W.  Hebardy  for  defendant. 

There  are  three  counts  in  the  declaration ;  and  if  one 
count  is  bad,  and  a  general  verdict  is  taken,  the  judgment 
must  be  arrested.  WcHkw  t.  Sargend,  II  Vt.  327.  The 
first  count  in  the  declaration  is  bad,  for  the  following  reasons : 

1.  It  alleges  that  the  submission  was  made  **in  writing*' 
on  or  about  the  15th  day  of  June,  1840.  The  submission 
being  in  writing,  the  declaration  should  allege  the  precise 
day. 

2.  The  declaration  alleges  that  the  submission  was  in 
writing  to  three,  naming  them  ;  and  in  case  either  of  those 
individuals  could  not  be  obtained,  another  was  named  as  a 
substitute;  and  it  further  alleges  that  the  award  was  made  by 
/our  '^  pursuant  to  said  submission."  It  alleges  a  fact  that  is 
inconsistent,  untrue,  md  impossible.  An  award  made  by 
f€wr  could  not  be  pursuant  to  a  submissbn  to  thrte.  Ab 
award  must  be  according  to  the  stcimttmofi. 

8.  The  declaration  alleges  that  <<  amcmg  ether  tkingtf^  the 
arbitrators  awarded,  without  stating  what  UUr  thing$wen 
awarded,  or  whether  the  other  ihinge  awarded  had  beeu 
perfomed. 

4.  The  declaration  alleges  that  the  arbitrators  awarded, 
among  other  things^  to  the  phintiff,  <'  the  seizin  and  peaoe*- 
able poeeeseion  of  eaid  piece  of  land**  In  this  the  aibl« 
tiators  undertook  to  do  that  which  they  had  no  power  to  do. 

5.  The  dedaration  states  that  the  aibitrators  undertook 
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OEAirat,  the  trust  and  burden  of  nid  award  on  the  23nd  of  October, 
"^^^3^  and  that  they  made  their  award  on  the  23rd  of  October. 
The  dedaraUoB  sboold  have  alleged  also,  that,  by  the  terma 


Blanchard 

9. 

Murnj* 


6f  the  8ubmt68ion,  they  might  award  on  a  different  day  from 
that  on  which  they  had  their  hearing, 

A  farther  objection  which  applies  to  all  the  counts,  is,  that 
the  plaintiff  qlaims  the  arbitrators'  fees,  without  avenriDg 
that  he  had  paid  them.  Where  arbitrators'  fees  are  awarded 
to  be  paid  by  one  of  the  parties,  the  other  party  cannot 
recover  them  in  an  action  on  the  award,  without  actual  pay* 
ment,  and  that  should  be  averred.  Piatt  v.  Smithy  14 
Johns.  R.  366. 


•T.  L,  JSficXr,  for  plaintiff. 

When  the  plaintiff  has  a  good  cause  of  action,  judgment 
will  not  be  arrested  for  a  defect  in  the  dedaration,  merely 
formal.  All  such  defects  are  cured  by  verdict  VaSakin 
V.  Soper,  I  Aik.  S87 ;  SUlsan  v.  Tobyy  S  Mass.  R.  581 ; 
Sjpear  v.  Parker,  1  T.  R.  145 ;  i^psnoer  v.  Overton,  1  Day, 
188. 

The  inquiry  then  is,  whether  there  is  enough  contained  in 
the  declaration,  in  subetanee,  to  show  that  the  plaintiff  bad  a 
good  cause  of  action.  The  declaration  shows  that  a  dispute 
had  arisen  between  the  parties,  and  that  an  action  was  pend- 
ing in  the  county  court  to  settle  that  dispute ;  that,  for  the 
purpose  of  settling  that  suit,  the  parties  agreed  to  submit  the 
matter  in  controversy  to  arbitrators,  mutually  chqaen ;  that 
they  did  submit  and  have  a  hearing  before  the  same  arbitre* 
tors,  who  made  and  published  their  award  in  writing ;  that 
the  plaintiff  has  performed  every  thing  required  by  the 
award  to  be  performed  by  him,  and  that  the  defendant  has 
neglected  to  pay  the  damages  and  costs  awarded  against  him. 
The  declaration  shows  a  consideration,  a  proaiise,  and  a 
breach  of  that  promise.  1  Chit.  PI.  259;  1  Saund.  PI.  Jl 
Et.  180. 

That  the  award  was  made  and  signed  by  four  cannot  viti- 
ate it,  for,  after  verdict,  it  will  be  presumed  that  the  parties 
agreed  to  submit  to,  and  accept,  the  award  of  four  instead  of 
three. 


The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  —  It  is  correctly  stated  and  admitted  by 
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the  couomI  in  this  ciBe,  that  many  objections  to  a  decianir 
tion>  whicb  would  be  fatal  on  a  general  demuner^  ai  well  as 
those  of  which  the  defendant  conld  avail  hioiself  on  special  ~ 
diaBMirrer,  are  cared  by  a  verdict.  In  the  present  case,  it  is 
not  necessary  to  advert  to  those  cases  where  this  principle  is 
acknowledged,  as  the  objections  to  this  declaration  would 
uo^  have  been  fatal,  on  general  demurrer. 

The  declaration  is  assumpsit  on  a  submission  to,  and 
award  by,  arbitrators.  The  first  count  sets  forth  a  written 
submission  to  three  arbitrators,  and  in  case  either  of  them 
could  not  be  obtained,  a  fourth  was  agreed  on  ;  that,  at  the 
meeting,  all  four  attended,  and  by  agreement  of  parties,  the 
four  heard  the  case,  and,  in  pursuance  of  the  written  submis- 
sion, and  the  sgreement,  made  the  award  declared  on.  We 
see  nothing  irr^ular  or  illegal  in  this  proceeding  on  the  part 
of  the  arbitrators  or  parties,  which  should  vitiate  their 
award ;  and  the  declaration  which  counts  upon  this  agree- 
ment, does  not  appear  to  us  to  be  inconsistent,  improbable^ 
or  untrue,  as  averred  in  the  aigument.  Nor  is  it  necessary, 
in  declarii^  on  an  award,  to  set  forth  the  whole.  It  is  suf* 
ficient  to  set  forth  that  part  on  which  the  party  relies,  and  to 
say  that,  among  other  things^  they  made  this  award.  This 
form  appears  to  be  according  to  established  precedeilts.  It 
is  no  objection  to  this  award  that  they  awarded  to  the  plain* 
tiff  the  possesion  of  land.  The  controversy  submitted,  was  an 
action  of  ejectment ;  and  a  controversy  as  to  seizin  and  pes* 
session  may  as  well  be  the  subject  of  arbitration,  as  any  other 
controversy,  whatever  doubt  may  be  suggested,  as  to  submit- 
ting a  question  of  title  to  arbitrament.  The  objections  as  to 
setting  forth  the  date  of  the  writing,  and,  also,  as  to  the  time 
of  making  the  award,  have  not  been  relied  on  in  argument. 

The  second  coqnt  is  upon  the  same  award  and  submis- 
sion, with  this  difference,  the  submission  is  not  stated  to  be 
in  writing,  but  deckred  on  as  a  submission  to  four,  -— a^ 
upon  that  part  of  the  award,  only,  whicb  rehtes  to  the  dam« 
ages  and  cost,  and  the  arbitrators'  fees. 

Whether  the  plaintiff  could  have  recovered  on  this  deck* 
mtion,  for  4he  arUtraiors'  fees,  without  an  averment  that  be 
paid  them,  or  whether  he  did,  in  iact,  recover  for  them,  am 
questions  which  do  not  arise  on  the  motion  in  arrest.    It  is 
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Oaamb,  oertaio  lie  ooald  not  have  recovered  withoat  proof  that  he 

i£S/  had  paid  them.    The  declaration,  however,  cannot,  after  a 

CMpMtw  ^rdiet,  he  adjudged  insofficient  for  want  of  this  averment. 

V',  The  judgment  of  the  ooanty  court  it,  therefore,  affirmed. 


BfiTSET  Cabpentbr  i^.  Ephaaiv  Thater,  Joel  NurrtNG, 
and  RuFus  Hutchinson. 

An  AMertion,  by  a  joint  owner  of  Imad,  of  an  ezelaiiTe  title  to  the  whole, 
and  a  contracting  to  sell  the  whole,  are  oTidence  of  an  oiIverM  poflsee- 
•ion,  and  nieh  an  ouster  as  to  enable  the  co-tenant  to  maintain  eject- 
ment 

TIm  rapmae  coort  will  not  ret  iee  the  aetton  of  a  coantj  eoort,  upon  their 
own  rales. 

This  was  an  action  of  ejectment  for  Lot  No.  10,  in  the 
M  division  in  Braintree.  On  trial,  the  phiintiiF  showed  title 
to  one  ondivided  tenth  part  of  said  lot,  and  that  the  defend- 
ants were  in  possession.  The  defendants  showed  that  said 
Hutchinson  held,  by  quit  claim  deed  of  the  whole  lot,  from 
one  owning  one  undivided  fifth  part  of  said  lot,  and  that  the 
other  defendants  were  in  possession  under  Hutchinson.  The 
plaintiff  gave  evidence  tending  to  prove,  that  one  Riford, 
chiming  to  be  agent  for  the  plaintiff,  called  on  Hutchinson 
and  requested  to  have  the  plaintiff  let  into  possession  of  her 
share,  which  Hutchinson  refused,  claiming  to  hold  the  whole 
lot  in  severalty  as  sole  owner ;  that  W.  Nutting,  attomej  for 
the  plaintiff,  called  on  the  other  defendants  on  the  lot,  and 
claimed  to  have  the  plaintiff  let  into  possession  as  tenant  in 
common,  whidi  thej  decKned,  chiming  the  whole  lot  in  sev- 
emky,  under  Hutchinson,  on  a  contract  for  purchase. 

Among  the  plaintiff's  testimony  was  the  deposition  of  A. 
Patnam,  which  had  been  read  at  the  former  trial  of  the  cause 
under  a  written  agreement  of  the  parties,  not  limiting  its  use 
to  one  trial,  but  had  not  been  left  in  the  files  of  the  court. 
To  thb  deposition  there  was  objection,  and  an  offer  to  prove 
by  the  testimony  of  Hutchinson,  that  he  underattxxl  that  he 
agfeed  only  to  its  admission  for  one  term.  The  com!  admit* 
led  the  deposition* 

The  defendants  requested  the  court  to  charge  the  jury. 
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tbat  the  plainttflTeoiikl  not  iBcorer,  without  proof  that  pfein-  ^J*^** 

tiff  *8  agent  bad  full  authority  to  demand  posseiaion ;  nor  »ii-  i843.\_ 

less  the  demand  was  in  writing.    The  court  refoaed  so  to  c^e^rt 
charge ;  but  did  charge,  that,  if  the  defendants  were  in  pos*  m^  •'  ^  ^ 

sesBion,  claiming  the  whole  lot,  in  severalty,  adverse  to  all  ^^ 
others,  sufficient  demand  was  proved  ;  to  which  decision  the 
defendants  excepted. 

E.  Wuion  and  L.  B.  Fikrs,  for  defendants. 
^  The  defendants  contend  that  the  county  court  erred,  «^ 

1.  In  the  charge  to  the  jury.    The  demand  to  be  let  in, 
should  have  been  in  writing,  and  the  defendants  claiming  to 
own  the  whole  lot  in  severalty,  when  inquired  of  by  a  stran-  * 
ger  to  the  title,  having  no  written  power  from  the  plaialiffi 
did  not  dispense  with  a  regular  demand  to  be  let  in. 

8.  In  admitting  the  deposition  of  A.  Putnam.  An  agree* 
ment  to  use  an  informal  paper,  extends,  only,  to  the  term. 
From  the  pbtintiif's  not  leaving  the  deposition  on  file,  the 
defendant  had  a  right  to  presume  tbat  it  was  withdrawn,  and 
wouM  never  be  used  in  the  case ;  aad  the  ofiering  of  it  was 
as  much  a  surprise  as  though  the  defendants  had  nmtx  heard 
ofit 

W.  Hutting,  for  plaintMT. 

The  defendant  excepts  to  the  decision  of  ^e  county  coon 
in  admitting  the  deposition  of  Putnam,  1st,  because  it  had 
not  been  kept  in  the  files  of  the  court  daring  the  preceding 
vacation  ;  and,  3nd,  because  he  had  offered  to  prove,  by  R. 
Hulehinson,  that  he  agreed  to  its  admission  for  one  term, 
only.  We  have  no  law  requiring  depositions  to  be  left  on 
file  after  they  have  been  once  used.  They  are,  on  common 
law  principles,  the  property  of  the  party  using  them,  and  as 
flMicb  under  his  control,  as  his  deeds,  bonds,  notes,  or  othet' 
paper  evidence  which  he  uses  in  support  of  his  action.  Our 
county  court  has  adopted  a  rule,  that  a  deposition,  after  hav« 
tng  been  used  in  a  cause,  shall  be  **  lodged  with  the  clerk, 
and  remain  in  his  office.''  But  there  is  a  wide  diflferenoe 
between  a  nh  nf  court,  and  the  law  tf  the  land.  The  \eu 
tor  is  imperative  upon  our  coortt,  and  they  nMst  enforce  it ; 
while  the  former  is  a  creature  of  their  own,  and  subject  to 
their  ODfitrol. 

Vol.  XV.  s.  n.  vol.  i.  70 
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OsAiiMf        The  second  objection  to  the  deposition  was,  thtit  defend^^ 
*^^^      ants  "  offered  to  prove  by  Hutchinson  "  (defendant,)  '<  that 

GarMaier"  ^  understood  he  agreed  to  »t8  admission  for  one  term.  ^  To 
this  it  need  only  be  replied  —  1st.  The  i^itness  was  incooi-* 
petent ;  and,  2nd  —  That  his  offer  was  to  alter,  vary  and 
contravene  a  written  agreement  by  parol  evidence. 

The  defendant  excepts  to  the  charge  of  the  court,  <'  tbat^ 
if  the  defendants  were  in  possession,  claiming  the  whole  lot 
in  severalty,  adverse  to  alt  others,  suf&cient  demand  #a8 
proved.  No  notice  to  quit,  or  demand  to  be  let  in,  which  is 
the  same  thing,  is  necessary,  except  in  those  cases  where  the 
defendantris,  in  some  sen6e,ten8nt  to,  or  holding  under,  the 
plaintiff.  When,  therefore,  the  defendant  acknowledges  no 
tenancy,  but  claims,  and  holds,  adverse  to  the  plaintiff,  he  is 
not  entitled  to  notice.  2.  Bl.  Com.  247,  n.  3  ; .  Clappy  ASt 
▼.  Beardaleyy  1  Vt.  R.  151  (  p.  168,  )  ;  CkitUn  V.  Wa9hr- 
iiini,  3  Vt.  R.  25,  (p.  40-) 

The  opinion  of  the  ooiArt  was  defivered  by 
RoTCE.,  J.  -^--It  was  proved,  on  trial,  that  the  ptaintiff 
owned  but  one  ondivided  tenth  part  of  the  land  sued  for^ 
and  that  the  defendants,  Thayer  and  Nutting,  were  in  pos- 
session of  the  whole  lot,  under  the  other  defendant,  Hutch-- 
inson.  It,  also,  appeared  that  Hutchinson  had  a  title  to  an 
undivided  fifth  part  of  the  lot.  The  plaintiff  and  Hutchinson 
were  thus  shown  to  be  tenants  in  common  ;  and  the  other . 
defendants,  being  in  under  Hutchinson,  and,  therefore  enti- 
tled to  stand  upon  his  right,  were,  also,  in  effect,  tenants  in 
common  with  the  plaintiff,  to  the  extent  of  Hutehinson^s  tille^ 
Under  these  circumstances  it  became  necessary  for  the  plain- 
tiff to  show,  that  she  bad  been  disseized  or  ousted  by  the  de- 
fendants, before  the  bringing  of  this  suit ;  since  her  only  right 
was  to  enjoy  the  premises  in  common  with  them.  And  the 
principal  question  in  the  case  arises  upon  the  evidence,  re- 
ceived at  the  trial,  to  prove  such  an  ouster. 

It  is  contended  that  what  transpired  between  the  defend- 
ants and  the  plaintiff's  professed  agents,  Riford  and  Wm# 
NiitUng,  was  not  admissible  evidence  for  this  purpose,  with- 
out  proof  of  an  express,  and  even  written  authority  to  those 
two  persons,  to  act  for  the  plaintiff  in  that  behalf.  This  ia 
assuming  that  in  a  case  of  this  kind,  an  ouster  caa  be  proved 
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hj  nothiog  short  of  an  actoal  denial  of  potsenion  when  de-     OmAM««, 
manded,  made  to  the  co-tenant,  or  to  some  duly  aathorized       ]843  * 


agent.  Bat  this  is  a  much  stronger  proposition  than  the  c«»pMi«r 
authorities  appear  to  warrant.  As  co-tenants  have  a  com-  «. 
munity  of  interest,  the  possession  and  pernancy  of  profits,  ^'^ 
by  one  alonCi  is  usually  presumed  to  be  in  the  right  of  all. 
In  this  respect  it  differs,  greatly,  from  the  unlicensed  entry 
and  possession  of  a  stranger.  Hence  the  ancient,  and  still 
subsisting,  rule  of  law,  that,  to  entitle  one  co-tenant  to  sup* 
port  ejectment  against  another,  an  actual  ouster  must  be 
shown.  And  it  was  once  supposed  that  this  rule  could  only 
be  satisfied  by  the  strongest  evidence,  —  something  little 
short  of  an  actual  turning  out  by  force.  But  this  strictness 
was,  long  since,  relaxed,  and  the  rule  has  been  applied  in  a 
more  comprehensive  sense.  Thus  it  was  said  by  Willes,  J« 
in  Fisher  v.  Prosser,  1  Cowp.  R.  219,  —  "  However  strict 
the  notion  of  an  actual  ouster  may  have  formerly  been,  I 
think  adverse  possession  is,  now,  evidence  of  an  actual  ous- 
ter. "  This  is  the  substance  of  all  the  modem  decisions.  An 
actual  ouster  is  still  to  be  made  out ;  but  it  may,  and  should 
be,  found,  upon  satisfactory  evidence,  of  an  adverse  posses* 
sion.  The  hostile  character  of  the  possession  may  be  evin* 
ced  in  various  ways.  It  will  not  be  inferred  from  excliisivs 
possession,  merely,  unless  it  has  been  of  very  long  contino* 
aoce,  and  attended,  as  in  the  case  just  cited  from  Cowper^ 
with  circumstances  excluding  all  probability  of  assent  or  un* 
derstanding  on  the  part  of  the  other  owners.  Catlin  v.  Kid^ 
dery  7  Vt.  R.  15.  But  with  this  exception,  (and  even  this 
does  not  generally  hold  between  the  charter-grantees  of  a 
towiiship,  Vt.  University  v.  ReynMs,  3  Vu  R.  543,)  the 
evidence  is  the  same  as  in  other  cases  of  adverse  possession. 
Pomeroy  v.  Mills,  3  Vt.  R.  415  ;  Higbee  v.  Rice,  5  Mass. 
R.  344 ;  Cummings  v.  Wyman,  10  Mass.  R.  464 ;  Barf^ 
ard  V.  Pope,  14. Mass.  R.  434 ;  Chapmany.  Gray,  15 Mass. 
R.  439  ;  Brown  v.  Wood,  17  Mass.  R.  68 ;  Shumway  v. 
Holbrook,  18  Mass.  R.  1 14 ;  Clark  v.  Vaughan,  3  Conn. 
R.  191  ;  Giddings  v.  Canfikd,  4  Conn.  R.  488 ;  J%n  v. 
Mother,  9  Conn.  R.  128 ;  14  Vin.  Ab.  512.  There  can  be 
no  doubt  that  the  evidence  in  the  present  case  was  sufficient 
to  bring  it  fully  within  the  doctrine  of  the  authorities  here 
cited.     Alttiough  the  deed  to  Hutchinson,  being  but  a  quit- 
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Qaajmi,    claim  of  the  grantor's  right,  was  not,  of  itself,  evidenoe  of 
iS^     ^y  pr^teosioD,  on  the  part  of  Hutchinson,  adverse  to  the  in- 
Q^nnaiiti    ^'^^^  ^^  ^^^  ^^^'  co-tenants,  (7  Vt.  R.  as  before  cited  )  ; 
m,         yet  he  proceeded  to  exercise  the  rights  of  sole  owner.    In 
Tbafn^M.  ^^  character  he  contracted  to  sell  and  convey  the  whole  loC 
to  the  other  defendants,  and  asserted  an  exclusive  claim  and 
title  to  the  whole,  when  applied  to  by  Riford.     And  the  oth* 
er  defendants  vindicated  themselves  under  this  assumed  title 
of  Hutchinson,  in  repelling  the  request  made  to  them  in  be- 
half of  the  plaintiff.     We  have  no  occasion,  then,  to  ioqoire 
as  to  the  precise  authority  with  which  Riford  and  Nutting 
were  invested.      For  admitting  that  they  acted  without 
authority,  the  declarations  then  made  were,  nevertbeless» 
evidence  to  chamcterize  the  poasession,  which,  upon  all  ihB 
showing,  was  unequivocally  adverse  to  the  plaintiff's  right. 
The  exception  taken  to  the  charge  of  the  judge  is,  therefore, 
onsopported. 

Little  need  be  said  in  reference  to  the  other  exception.  If 
the  deposition  of  Putnam  was  withdrawn  from  the  files  in 
violation  of  any  rule  of  the  county  court,  that  rule  is  not 
bnxight  before  us ;  nor  are  we  authorized,  when  sitting  as  a 
court  of  error,  to  reverse  the  action  of  that  court  upon  their 
own  discretionary  rules.  The  deposition  had  been  received 
in  evidence  at  the  preceding  term,  under  a  written  agree- 
ment of  the  parties,  not  limited  in  its  terms,  to  any  one  trial, 
and  eentnining  a  mutual  waiver  of  all  exceptions  to  the  dep^ 
oaition,  on  account  of  informalities.  And  it  is  clear  that 
neither  of  the  parties  could  become  a  witness,  unless  by  mu- 
tual consent,  to  testify  whether  the  agreement  was  to  extend 
to  more  than  one  trial. 

Judgment  of  the  county  court  afflrmedt 
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Elijah  Fabr  t^.  Chables  Buoham.  1843. 


The  repeal  of  the  proyiso  to  the  statute  of  1798,  allowing  equitable  defen-  ^ 

ces  to  promiMory  notes,  be^rotiated,  took  fall  effect  on  the  first  day  of     9rif  iuMp* 
January,  1837,  and  cot  off  all  inch  defences  aceraing  after  that  date, 
Ihoaf  h  the  notea  bore  date  anterior  to  that  time« 

8ueh  defences  depend  on  the  law  in  force  at  the  tine  they  aocrqe,  and  ao| 
necessarily  upon  the  law  in  force  at  the  time  the  contract  was  ezecated  to 
which  they  are  offered. 

Tiii«  was  an  action  brought  by  appeal  to  the  coupty  court, 
in  which  the  plaintiff  declared  that,  on  the  29th  of  NoveiQ** 
her,  1836,  the  defendant  executed  and  delivered  to  one  Esra 
^bom,  his  promissory  note  of  that  date,  made  payable  to 
said  Sanborn  or  bearer,  and,  on  that  day  eodoried  by  nid 
Sanborn  to  the  plaintiflf,  of  which  the  defepdant  on  the  aamf 
day  had  notice.  The  defendant  pleaded  in  bari  setting  torih 
tbat^  after  the  entering  of  the  suit  in  court,  he  filed  bis  dedar* 
atioo  on  book  account  against  said  Sanborn,  and  subsequently 
obtained,  and  filed  io  court,  the  report  of  m  auditor  that 
there  was  due  him  from  Saoborn,  the  sum  of  ^154.45^  to  « 
ballaoce  book  accounts  between  them,  which  was  accepted 
by  the  court ;  and  averring  that,  at  the  time  of  being  noti- 
fied of  said  endorsement,  to  wit,  on  the  first  day  of  July, 
1838,  th^re  was  a  balance  of  the  items  of  account  reported 
on  by  the  auditor,  doe  from  said  Sanborn  to  the  defendant 
to  an  amount  greater  than  the  amount  of  said  note  and  interest 
The  plaintiff  replied  the  execution  and  endorsement  of  the  note, 
and  notice  of  the  endonsement,  on  the  29th  of  November,!  836; 
as  setforth  in  his  declaration.  The  defendant  rejoined  that  be 
was  not  notified  of  the  said  eodorsement,  until  the  com^^ 
mencenient  of  this  suit,  on  the  30th  of  April,  1839.  To 
this  there  was  a  demurrer.  The  court  overruled  the  demur- 
rer, and  rendered  judgment  for  the  defieodant ;  to  which  the 
plaintiff  excepted* 

£.  Farr  and  L.  B.  Peck,  for  plaintiff. 

1.  The  note  in  question  having  been  executed  after  the 
passage  of  the  act  of  November,  1836,  repealing  the  pri^iso 
to  the  act  of  1798,  which  authorized  such  an  off-set,  and 
being  negotiated  to  the  plaintiff  while  current,  is  not  subjeci 
to  the  off^set    The  proviso  to  act  of  November  17,  1839, 
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declares,  **  That  nothing  in  this  act  shall  impair  any  right 
which  has  accrued  under  the  act  to  which  this  is  an  amend- 
ment." This  proviso  saves  only  such  rights  as  had  then  ac- 
crued. To  hold  that  all  rights  were  saved  which  might  arise 
at  a  period  subsequent  to  the  passage  of  the  act,  would  be 
doing  violence  to  the  language  used.  Had  the  legislature 
intended  to  save  rights  that  might  accrue  before  the  first  day 
of  January,  1837,  when  the  act  took  effect,  it  is  fair  to  pre- 
sume that  language  would  have  been  used  clearly  importing 
such  intention.  Huichins  v.  Taylor^  Law  Reporter,  Nov. 
No.  1842,  p.  289. 

2.  If  rights  that  existed  on  the  first  day  of  January,  1837, 
are  within  the  saving  of  the  statute,  it  does  not  affect  the 
present  question.  The  act  of  1798  provided  a  new  renmdjf 
for  the  recovery  of  claims  due  from  the  payee  to  the  maker 
of  a  note.  It  permitted  a  recovery  by  way  of  offset.  This 
remedy  was  taken  away  by  the  act  of  1886.  The  remedy  is 
not  a  right,  within  the  meaning  of  the  proviso.  A  payment 
made  by  the  maker  to  the  payee,  before  notice  of  the  trans- 
fer, would  be  protected,  while  the  right  to  offset  a  daim  hav- 
ing no  connection  with  the  note,  would  stand  on  entirely 
different  ground.    Hewitt  v.  ffUcox,  I  Metcalf,  154. 


A.  Undenvoodf  for  defendant. 

By  the  proviso  to  the  act  relating  to  actions  by  endorsees, 
passed  October  30,  1798,  there  can  be  no  doubt  the  defend- 
ant's  plea  is  a  good  bar,  unless  controlled  by  some  subset 
quent  law.  This  proviso  was  repealed  by  an  act  passed 
November  17,  1836.  But  the  act  of  1836  was  a  pMie 
laWf  and  by  an  act  passed  October  24,  1834,  all  public  acts 
of  that,  or  any  future  legislature,  were  to  take  effect,  and  be 
in  force,  from  the  1st  of  January  next  after  their  passage^ 
and  not  before,  unless  otherwise  therein  provided.  The  re- 
pealing act  of  1836  took  effect  therefore,  on  the  1  st  of  Jan- 
uary, 1837,  and  not  before ;  consequently  the  proviso  to  the 
act  of  1798,  was  in  force  up  to  January,  1837,  securing  the 
right  of  set-off  at  the  execution  of  the  note. 

But  the  plaintiff  relies  on  the  construction  to  be  given  to 
the  proviso  of  the  act  of  1836,  and  insists  that  because  that 
saved  rights  of  set-off,  which  had  accrued,  none  were  saved 
accruing  thereafter,  l^e  act  of  1834,  however,  had  the  effect 
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of  postponing  the  proviso  of  the  act  of  1836  to  tho  first  of    OiuHai, 
January,  1837,  and  th^  words  *^  has  accrued''  must  therefore       jap.' 
hare  reference  to  that  time.    But,  -2d.  If  it  be  true  that  the       p^^ 
words  <'  has  accrued"  had  reference  to  the  17th  of  November,       .  «• 
1836,  it  does  not  follow  that  rights  accruing  between  that      "'      ' 
date  and  the  first  of  Januuary,  1837,  are  impaired.     They  are 
preserved  by  the  proviso  of  the  act  of  1798,  which  remained 
unrepealed  until  the  1st  of  January,  1837,  up  to  which  time 
the  law  of  1798  was  the  rule  of  action,  governing  and  con- 
trolling the  rights  and  liabilities  of  the  parties.    Law  Rep. 
Vol  10,  p.  457  and  462. 

The  opinion  of  the  court  was  delivered  by 
Rbdtield,  J. — We  think  it  very  clear  that  the  statute  in 
qoeetion  had  no  effect  whatever,  until  the  first  day  of  Janu- 
ary, 1837,  and  that  it  then  took  full  effect,  saving  only  rights, 
which  had  then  already  accrued,  and  not  such  as  might 
thereafter  accrue. 

Now  the  right  to  off-set  a  matter,  which  should  tiiereafter 
accrue,  and  not  in  faith  of  the  note,  or  having  any  connexion 
with  it,  is  no  right  that  existed,  at  that  time,  nor  until  the 
offset  accrued,  and  by  force  of  the  law  then  existing.  And 
as  it  no  where  appears,  in  the  pleadings,  that  this  offset  ez-^ 
isted  on  the  first  day  of  January,  1837,  it  cannot  prevail. 
This  question  might  have  been  raised  by  demurrer  to  the 
plea,  but  as  the  matter  extended  to  a  rejoinder,  which  the 
county  court  held  suflicient,  we  reverse  that  judgment,  and  • 

adjudge  the  rejoinder  insufficient.  And  as  there  are  other 
pleadings  in  the  case,  it  is  remanded  to  the  county  court,  to 
be  there  proceeded  with* 
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OltAlrvf, 

Jfofdk, 

1843. 

Adm'ftf  of 
J.  Chapin, 

•. 

A.  AW. 

Warden. 


LuTBKR  Chapin  and  SabaA  CHApm,  Admitiistrators  of  J, 
CflApm,  V*  Andrew  Warden  and  WiLLiAit  Wardeit. 

An  acknowledgment,  by  a  debtor,  that  certain  notes  exist,  and  that  he  baa 
an  account  to  go  against  them,  and  a  promise  to  call  in  a  certain  timei 
and  have  the  notes  and  account  settled,  are  sufficient  to  remove  the  bar 
tnttrpo«ed  by  the  statute  of  limitationa. 

When  tftere  is  no  dispute  about  the  facts  which  are  insisted  on,  as  taking  a 
case  out  of  the  statute  of  limitations,  the  question  inroWed,  is  one  of 
mere  law ;  but  when  the  facts  are  doubtful,  it  is  a  mixed  question  of  law 
and  fact. 

An  issue,  upon  a  replication  of  a  new  promise,  to  *  ptes  of  tfa*  statute  of 
limitations,  was  tried  by  the  court.  The  facts  being  undisputed,  it  was 
held  that  the  decision  might  be  reTiaed  by  the  supreme  oo^irt,  onexoep- 
tions. 

This  was  ail  aetion  of  atsompait,  on  two  notes  of  hand, 
executed  more  than  six  years  before  the  commencement  of 
the  mat,  payabfe  oo  demand,  to  the  intestate,  and  signed  with 
the  name  of  the  firm  of  Burn  ham  &  Wardens,which  consisted 
of  D.  Sm  Baraham,  David  Warden  and  the  defendants.  The 
defendants  pleaded  the  general  issne,  which  was  joined  to  the 
coort.  Thejr,  also,  pleaded  the  statute  of  limitations,  to 
which  the  plaintiff  replied  a  new  promise,  within  mx  years. 
Issue  was  joined,  upon  this  repKcati<m,  to  the  court. 

On  trial,  the  plaintiff,  to  prove  the  new  promise,  intro- 
duced one  Dairiet  Meader,  as  a  witness,  who  testified,  that 
he  was  empio)red  by  the  plaintiffs  as  their  agent,  in  and 
about  the  business  of  settling  the  estate  of  said  intestate,  and 
that,  by  the  direction  of  the  plaintiffs,  he  called  upon  the  said 
David  Warden,  and  told  him  that  the  plaintiffs  had  two  notes 
against  said  firm  of  Burnham  &  Wardens,  of  the  same 
description  of  those  in  the  plaintiff's  declaration  mentioned, 
to  which  the  said  David  replied,  that  there  were  such 
notes,  and  they  had  an  account  to  go  against  them  ;  and,  on 
another  occasion,  he  promised  to  call,  in  two  weeks,  and 
have  the  notes  and  account  settled.  Upon  the  foregoing  facts 
the  court  decided,  that  the  testimony  was  not  sufficient  to  take 
the  case  out  of  the  statute  of  limitations,  and  rendered  judg- 
ment for  the  defendants ;  to  which  the  plaintiffs  excepted. 

R  Farr^  for  plaintiffs. 

It  is  well  settled  law,  (hat  th$  statute  operates  upon  the 
remedy  etnd  not  tipoti  the  debt;  and  that  the  statute  bar  is 
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reiDoved  by  an  acknowledgment  of  the  continued  existence 
Hf  the  debt ;  abo^  that  where  exemption  from  liability  is  not 
expressly  claimed,  it  is  impliedly  waived.  3  Vt  R.  177  ;  T  " 
do.  55;  9  do.  74;  12  do.  263 ;  13  do.  567 ;  2  Stark.  Ev. 
895;  1  Sw.  Dig.  304;  5  Bac.  Ab.  2628;  3  do.  518;  2 
Burr.  R.  1099 ;  8  Mass.  133  ;  11  do.  452 ;  4  East,  600 ;  16 
do.  420 ;  11  C.  L.  R.  502;  17  do.  191  ;  39  do.  849;  3 
Aik.  350. 

It  would  seem  to  follow  from  the  above  principles,  and  so 
are  the  decisions,  that  an  admission  that  a  claim  is  unsettledi 
without  stating  its  amount,  removes  the  statute  bar,  and 
opens  up  the  whole  claim  for  the  consideration  of  the  court, 
to  find  the  true  amount,  from  the  evidence  offered,  and  ren* 
der  judgment  upon  the  merits,  for  such  sum  as  is  proved  in 
court.     See  2  Vt  R.  148 ;   13  do.  576 ;  39  C.  L.  R.  349« 

To  apply  these  principles  to  the  present  case : — defendant's 
saying  that  he  would  call  and  have  the  notes  and  account 
settled  in  two  weeks,  was  an  admission  that  the  notes  were 
unsettled,  and  implied  a  willingness  to  pay  whatever  sum 
should  be  found  due ;  and  if  so,  the  judgment  below  was 
wrong,  for  that  must  have  been  pronounced  upon  the  ground 
that  the  whole  notes  were  barred  by  the  statute,  without  any 
reference  to  a  settlement,  or  to  any  balance  that  might  be 
found  due  on  them.  This  was  giving  no  force  to  the  admis^ 
sions,  and  was  treating  the  case  as  if  defendants  had  said 
expressly  that  the  notes  were  outlawed ^  or  that  they  did  not 
owe  anything  on  thefn. 

What  the  true  sum  due  the  plaintiffs  would  be,  on  the 
notes,  cannot  be  ascertained  on  thin  plea.  That  was  a 
question  of  fact,  to  be  tried  below,  on  other  issues.  13  Vt. 
R.  576 ;  39  C.  L.  R.  349  ;  2  Vt.  R,  148. 

This  case  bears  no  analogy  to  those  where  defendant 
claimed  he  had  paid  the  debt  in  a  particular  way,  and  plain- 
tiff  was  allowed  to  disprove  that  way  of  payment ;  nor 
could  plaintiff  contest  an  account  in  the  hands  of  defendant, 
which  was  never  presented,  on  this  plea. 


Oftiiiot, 
1843. 

Admr'i  of 
J.  Cbapin, 

A.&  W. 

Warden. 


A.  Underwood,  for  defendants. 

An  acknowledgment  of  a  debt,  to  remove  the  effect  of  the 
statute,  must  be  such  as  shows  a  willingness  on  the  part  of 
the  debtor  to  remain  liable  for  it.     Phelps  v.  Stewart,  12  Vt* 
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OsAvot,    R.  256  ;  BUke  et  al.  v.  ParUman,  13  Y t.  R.  WA.  It  nMt  be 

^^3^'     made,  without  any  protest  or  diichimer  of  Kability,  rd^otting 

Admr's  of  ^^  implied  promise.     Barlow  v.  Bdktmjf,  7  Vt  R.  54.    it 

X  Chapin,  19  uisiated  there  can  be  no  promise  implied,  different  from,  or 

A.  A  W.    inconsistent  with,  the  acknowledgment,    Pkdpg  f.  Stewart, 

Warden.'     12  Yt.  R.  256;  Tome  v.  Bdrclay,  1  Stark.  R.  7 ;  Gould  r. 

Shirley,  17  C.  L.  R.  219 ;  Farr  ▼.  Lewie,  19  C.  L.  R.  98 } 

do.  326 ;  Tanner  v.  Smart,  13  C.  L.  R.  273. 

In  the  present  ease,  the  defendant  said  be  knew  that  there 
were  such  notes.  Had  his  admission  stopped  here,  it  is  difl>* 
colt  to  see  how  it  could  raise  an  rmpKed  promise  tapa;y.  He 
did  not  acknowledge  the  notes  due,  nor  express  any  willing- 
ness to  pay.  But  the  admission  was  qual^d.  At  the  same 
time  that  he  said  he  knew  there  were  such  notes,  he  said  the 
defendants  have  an  account  to  go  againet  fhenK  This  is, 
in  effect,  dentfing  the  notes  to  he  due.  It  is  like  saying  they 
were  paid.  The  qualification  goes  to  rebut  aoy  hnplied 
promise  to  pay.  Had  he  said  he  knew  there  were  sudi  notes, 
but  they  were  mcnre  than  six  years  oM,  or  were  barred  by  the 
statute,  or  had  been  paid,  or  that  he  could  not  pay  theoi,  or 
that  some  other  person  had  paid  them  —  the  language  would 
not  have  been  clearer  to  rebut  an  implied  promise  to  pay, 
than  that  used  by  the  defendant.  Bridges  ▼.  Plumpter,  22 
C.  L.  R.  453 ;  Dan/orth  v.  Culver,  11  Johns.  R.  146 ;  An- 
gel on  Lien,  238-9;  Lorence  v.  Hopkins,  13  Johns.  288; 
Sands  r.  GUston,  15  Johns.  511  ;  Bangs  r.  fiefi,  9  Pick* 
368  ;  Bell  v.  MorHson,  1  Pet.  351  ;  3  N.  Y.  Dig.  480,  ei 
seq. ;  MiUery.  Caldwell,  16  C.  L.  R.  168. 

The  exceptions  show  that  the  issue  was  joined  to  the 
court ;  and  the  court  having  found  the  issue  in  defendants^ 
faror,  it  is,  therefore,  insisted  that  their  decision  cannot  be 
reversed  in  the  supreme  cckurt.  Whether  there  is,  or  not,  a 
new  promise,  is  a  question  of  fact  to  be  found  by  the  jury  ; 
and  that  finding  is  not  matter  of  law  to  be  reviewed  in  the 
supreme  court.  Kirhy  v.  Mayo,  13  Yt.  R.  103  ;  Rnott  t. 
Farrin,  16  C.  L.  R.  191  ;  Gould  v.  Shirley,  17  do.  219; 
lAnseU  v.  Borsor,  29  C.  L.  R.  319 ;  MorriU  v.  Frith,  34 
do.  373. 


The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — the  court  are  frequently  called  on 
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te  repeat  the  law,  which  we  have  considered  as  well  settfedy 
oo  the  subject  of  the  statute  of  limitations.  The  case  before 
us,  seems  only  to  call  on  us  to  reiterate  the  decision,  that  an  ' 
unqualified  acknowledgment  of  a  debt  as  still  subsisting,  and 
unpaid  or  unsettled,  from  which  a  promise  to  pay,  or  settle, 
may  be  inferred,  especially  when  there  is  intention  ezpres* 
aed  to  resist  the  payment,  and  rely  on  the  statute,  is  sufficient 
to  remove  the  bar  to  recovery,  interposed  by  the  statute  of 
limitations.  In  this  case  there  was  an  admission  of  the  exist- 
ence of  the  notes,  and  a  claim  that  the  defendant  had  an  ac- 
count to  be  set  off  against  them,  and  a  promise  to  call  and 
9MU  both  the  notes  and  account,  within  a  few  days.  There 
was,  impliedly,  at  least,  if  not  expressly,  a  promise  to  adjust 
the  account  and  pay  whatever  balatice  might  be  found  due  on 
the  notes ;  and  it  was  sufficient,  agreeably  to  all  our  decis- 
ions, to  remove  the  bar  created  by  the  statute. 

On  the  question  whether  this  decision  was  such  an  on^ 
as  can  be  revised  in  this  court,  it  is  to  be  remarked  that 
every  question  of  law,  decided  by  the  county  courts,  may  be 
revised  in  this  court.  Their  decisions  on  questions  of  fact 
^re  final.  When  the  trial  of  the  issue  is  by  the  court,  it  ia 
sometimes  difficult  to  distinguish  between  what  they  intend- 
ed, as  deciding  a  question  of  law,  and  what,  as  a  question  of 
<act.  The  case  of  Phelps  v.  fVood  Sf  Stewart,  12  Vt.  R, 
856,  was  determined  by  the  county  court,  on  an  issue  of  fact 
joined  to,  and  tried  by,  the  court ;  yet  the  decision  of  the 
county  court,  on  that  issue,  so  far  involved  the  determio- 
ation  of  a  question  of  law,  that  it  was  revised  and  reversed, 
on  exception,  by  the  supreme  court.  Where  there  is  no 
dispute  about  the  facts,  and  what  the  admissions  are,  whtch 
are  insisted  on,  as  taking  a  case  out  of  the  statute  of  limita- 
tion, their  eflfSect  is  a  question  of  law.  But  if  the  facts  are 
doubtful,  it  then  becomes  a  mixed  question  of  law  and  fact. 
Tkis  was  the  view  taken  by  the  court  in  New-Tork,  in  the 
case  of  Clarke  v.  DtUcher,  9  Cow.674,  and  is  undoubtedly  cor- 
rect. In  the  case  before  us,  the  facts  were  undisputed.  The 
county  court  say,  in  the  exceptions,  "  upon  the  foregoing 
^fads,  the  court  considered  the  testimony  was  not  sufficient 
^  to  take  the  case  out  of  the  statute  of  limitations.  "  This 
was  a  decision  of  a  question  of  law  arising  from  the  facts, 
and  is  subject  to  be  revised  here  on  exceptions. 


1843. 

Admr's  of 
J.  Chapin, 

A.  &  W. 

WardeA. 
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Obakob,         The  judgment  of  the  county  court  is  revemed,  and  a  new 
1^3. '      trial  awarded. 


Hobart 

V. 

Wardner. 


Adam  Hob  art  v,  Amos  Wardner. 

The  county  coart  have  original  jurisdiotion  of  a  sait,  upon  a  promissory 
note,  ezeeeding  forty  dollars,  and  less  than  one  hundred  dollars,  where 
the  suit  is  by  trustee  process. 

Such  suit  will  not  be  dismissed  for  want  of  jurisdiction  in  the  county  court, 
though  the  trustee  should,  on  trial,  be  dismissed,  in  cases  where  the 
principal  defendant  appears  in  the  suit,  or  where  the  writ  issues  as  a 
general  attachment,  and  is  served  by  attaching  personal  property  in  poa- 


This  was  an  action  originally  commenced  in  the  county 
court,  against  the  defendant  as  principal  debtor,  on  a  pro- 
missory note,  for  the  sum  of  j|^75.87,  dated  the  27th  of  April 
1840,  and  against  George  W.  Wardner  as  his  trustee.  The 
writ  was  served  on  the  principal  debtor  by  attaching  bis 
property  in  possession,  and  was  entered  at  the  December 
term,  1841,  at  which  term  said  George  W.  Wardner  made 
his  disclosure,  and  judgment  was  rendered  that  he  was  not 
trustee.  Judgment  was  also  rendered  against  the  defendant, 
who  reviewed.  At  a  subsequent  term  of  the  court,  the  de- 
fendant moved  that  the  cause  be  dismissed  for  want  of  juris- 
diction of  the  court — the  suit  being  founded  on  a  note  for 
less  than  $100.  The  court  overruled  the  motion ;  to  which 
the  defendant  excepted. 

J.  L.  Buck,  for  defendant. 

Justices  of  the  peace  have  jurisdiction  in  all  civil  actions  of 
this  nature,  where  the  debt  or  other  matter  in  demand  doen^ 
not  exceed  one  hundred  dollars.  Rev.  Stat  170,  ^  7.  In 
this  case,  both  the  declaration  and  exceptions  shew  that  the 
note  upon  which  the  suit  was  brought,  was  less  than  one 
hundred  dollars,  including  all  the  interest  thereon.  County 
courts  have  original  jurisdiction  in  all  civil  actions,  except 
such  as  are  made  cognizable  by  a  justice.  Rev.  Stat.  160,  <^7. 

The  only  ground  upon  which  it  can  be  insisted  that  the 
court  had  jurisdiction  of  this  action  is,  that  a  trustee  was 
suinmoned  in  the  original  writ,  who,  it  appears  by  the  ex- 
ceptions, was,  upon  his  disclosure,  adjudged  not  to  be  tnis- 
tee,  and  was  dischaiged. 
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It  is  insisted  that  when  a  trustee  is  discharged,  the  suit 
stands  on  the  same  ground  as  if  none  had  been  summoned ; 
and,  in  this  case,  had  there  been  no  trustee,  the  county  court' 
could  have  had  no  jurisdiction  whatever.  At  the  term  of 
the  court  when  the  motion  to  dismiss  was  filed,  the  suit 
stood  upon  the  docket  as  a  suit  simply  between  the  plaintiff 
and  defendant ;  and  such  was  its  true  character.  If  the  fact 
that  a  third  person  is  summoned  as  trustee,  gives  the  county 
court  jurisdiction,  then  the  plaintiff  may  give  jurisdiction  by 
Ms  own  act,  where  the  law  never  intended  it  should  be  had. 

It  may  be  insisted  that,  when  a  trustee  is  summoned,  in 
goodifaith,  the  court  should  retain  the  cause,  althongh  the 
trustee  be  discharged.  If  this  rule  were  adopted,  it  would 
bie  necessary,  in  every  case  of  this  kind,  to  have  a  trial  upon 
an  issue  whether  the  trustee  was  summoned  in  good  faith. 

Again :  the  defendant  is  subjected  to  unnecessary  coits 
by  the  mere  act  and  choice  of  the  plaintiff,  if  this  court  sus- 
tain the  jurisdiction  of  the  county  court. 

K  We9tan,  for  plaintiff. 

The  writ  and  proceedings  show  that  a  justice  had  no^  ju- 
risdiction of  this  action.  It  necessarily  follows  that  the  county 
court  had ;  and  the  question  of  the  jurisdiction  will  be  de- 
termined by  inspection  of  the  writ  and  proceedings.  If  the 
county  court,  at  the  time  the  action  was  entered  on  the  dock- 
et of  the  court,  had  jurisdiction  of  the  same,  no  subsequent 
proceedings  could  oust  the  court  of  the  jurisdiction.  Stone 
V.  WifuUnv,  7  Vt.  R.  342. 

If  it  had  jurisdiction,  it  could  proceed  and  render  a  judg- 
ment for  a  less  sum  than  $100,  as  in  the  cases  of  appeals 
from  a  justice — of  uncertain  damages — where  off-sets  are 
allowed — and  where  there  have  been  part  payments.  In 
the  two  latter  instances,  it  is  often  the  case  that  the  matter 
in  demand  is,  in  fact,  less  than  $100,  and  still,  the  jurisdic- 
tion is  sustained. 

The  opinion  of  the  court  was  delivered  by 

Reofielo,  J. — ^This  is  an  action  upon  a  promissory  note 
for  seventy-five  dollars,  without  endorsements  or  payments, 
sued  by  trustee  process  originally  in  the  county  court.  The 
writ  waa  served  upon  the  principal  defendant,  by  attaching 
his  property  in  possession,  as  weU  as  iA  the  hands  of  the 
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OnAVGB,     trustee.     He  appeared  in  tbe  suit  and  reviewed  it*    The 
1813/      trustee,  on  hearing,  was  discharged,  and  the  prinotpal  de» 
"  Cendant  then  moved  the  county  court  todiamiis  the  action, 
for  want  of  jurisdiction.    That  motion  was  overruled,  and, 
as  we  thiok,  for  good  cause. 

The  revised  statutes  p.  190,  ^  1,  provide  that  ^  all  actions, 
feunded  on  contract,  entered  into  since  the  first  day  of  Jan* 
uary,  1839,  (and  this  ease  comes  within  tbe  provision,)  may 
be  commenced  by  trustee  process."  Section  3  provides, 
that  '^  no  such  process  shall  be  commenced  before  a  jostioa 
when  the  matter  in  denoand  shall  exceed  forty  dollara.  By 
another  provision  of  the  statute,  the  county  court  have*  exclu- 
sive jurisdiction  of  all  civil  actions,  not  made  cognisable  b^ 
fore  a  justice.  Section  9  of  the  trustee  act  provides,  that  if 
the  trustees  be  discharged,  the  **  phtintiflf  shall  not  proceed  in 
the  suit  against  the  principal  defendant,  unless  there  bu 
been  such  a  service  of  the  writ  on  him,  as  wotdd^  be  suffi- 
cient in  an  action  commenced  in  the  ordinary  way,  or  nnloM 
he  shall  actually  appear  and  answer  to  the  suit.'' 

In  this  case  both  these  grounds  of  retaining  the  suit  in  the 
county  court,  concurred.  There  was  then,  na  ground  for  dis- 
missing it,  unless  it  could  be  made  to  appear  that  the  process 
against  the  trustee  was  merely  colorable,  and  for  the  purpoee 
of  giving  the  county  court  jurisdiction.  This  is  not  to  be 
presumed;  and,  as  the  suit  could  not  have  been  brought 
elsewhere,  and  the  trustee  was  discharged,  contrary  to  the 
plaintiff's  expectation,  that  will  not  effect  the  question. 

Judgment  affirmed. 


Araunah  Sfeae  V,  Truman  B.  Peck* 

A  balance  found  due  on  settlement,  may  be  charged  over  in  a  new  account, 
and  where  the  settlement  is  not  impeached,  may  be  rccoTered  in  a  book 
action. 

The  county  court  have  appellate  jurisdiction,  in  a  case  where  the  balanee 
charged  in  the  new  acooanl,  and  the  other  Kerns  of  eliarge,.  do  not  exceed 
one  hundred  dollars,  though  the  items  embraced  in  the  aettlemeat,  and 
the  other  items,  should  exceed  that  sum. 

This  was  an  action  of  book  account,  appealed  from  a  jus- 
tice of  the  peace.  There  was  a  judgment  to  account  and 
Inference  to  an  auditor. 
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The  auditor  reported  that  the  phuhtiff  exhibited  an  ao-     OmAiias, 
ooant  agaiost  the  defendant,  as'foildwS) —  1943/ 


V. 

reck. 


*«  On  a  settlement  on  book,  January  ^,  1841,  $29.50  gp^^ 

To  8  tons  of  etmw,  16.00 

To  use  of  horse,  and  Id  acres  of  land,  25.00 ; 

and  that  it  appeared  before  him,  that  the  debit  side  of  the 
plaintiff's  aecoant,  on  said  settlement,  exceeded  one  hun- 
dred dollars. 

The  auditor,  also,  reported,  that  the  defendant  exhibited 
an  account  against  the  plaintiff,  amounting  to  01T9,  of  dates 
anterior  to  said  settlement ;  and  he  reported  in  the  alterna- 
tives-submitting to  the  court,  among  other^questions,  wheth- 
er an  action  of  book  account  could  be  sostained  on  a  balance 
/  found  due,  on  settlement.  The  court  decided  that  the  book 
action  could  be  sustained  for  such  balance,  and  rendered 
judgment  for  the  plaintiff ;  to  which  decision  the  defendant 
excepted. 

The  defendant,  also,  filed  his  motion  to  dismiss,  for  the 
camse  that  the  debit  side  of  the  plaintiff 's  account  exceeded 
one  hundred  dollars ;  which  motion  was  overruled  by  the 
court ;   to  which  the  defendant,  also,  excepted. 

-     W.  fieiord,  for  defendant. 

I.  The  action  is  on  book,  which  involves  a  particular  in- 
quiry into  all,  and  every,  of  the  items  of  the  accounts  between 
the  parties.  In  this  case,  no  such  inquiry  was  had,  but  the 
plaintiff  rdies,  alone,  upon  a  balance,  found  due  on  settle- 
ment, without  showing  the  items  on  which  the  settlement 
was  made.     R.  S.  219,  220. 

IL  By  the  auditor's  report,  it  appears  that  the  debit  side 
of  the  plaintiff 's  account  was  more  than  one  hundred  dol- 
lars, and,  consequently,  the  justice  had  no  jurisdiction.  It 
also  appears  that  the  defendant's  account  was  nearly  $200. 

IIL  Action  on  book  will  not  lie  on  a  mere  balance,  struck 
on  settlement.  R.  S.  219,  220.  1.  Because  there  is  noth- 
ing for  an  auditor  to  do,  in  hearing,  examining,  and  adjust- 
ing the  .accounts  between  the  parties.  R.  S.  219,  ^3,  4. 
2.  Because,  in  this  case,  it  is  not  true  that  the  *^  defendant 
has  refused^  and  still  does  refuse,  to  settle  and  adjust  the  ac- 
count of  the  plaintiff."  See  form  of  declaration.  3.  Because  it 
would  not  be  possible  for  the  auditor  to  report  the  items  of 
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OsAvas,    the  pkintiff '•  account,  and  his  reasont^for  mllowing  aod  dis- 
^^^     allowing.    4.  Because  the  only  proper  form  of  action  on  a 
— I  ■  settlement,    is,  inntntd   campuioisent^    or    indtkiiatus 

y^  asaumpM.  5.  Because,  the  legislature  never  intended  to 
give  the  plaintiff  a  right  to  swear  himself,  to  a  seUlement^  to 
sustain  a  book  action.  Courts  have  permitted  the  defend- 
ant to  testify  to  a  settlement  for  the  purpose  of  defeating  the 
book  action,  but  never  the  plaintiff,  to  sustain  it. 

Araunah  Spear  j  pro  se^ 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  — The  defendant  relies  only  upon  two  ex- 
ceptions, which  need  only  be  considered. 

It  is  said  the  action  of  book  debt  will  not  lie  to  recover  a 
balance  found  due  on  settlement.  The  auditor  reports  that 
the  parties  settled  their  accounts,  and  agreed  upon  the  bal- 
ance due,  and  it  was  chai^ged  over,  in  a  new  account 

Though  assumpsit  upon  an  account  stated,  is  the  ordinary 
action  brought,  to  recover  a  balance  found  due  on  settle- 
ment, yet  it  is  not  uncommon  to  charge  such  bakince  as  an 
item  in  a  new  account.  The  case  of  Gibson  v.  Sumner,  6 
Vt.  R.  163,  is  an  authority  to  show,  that,  in  a  case  in 
which  the  settlement  is  not  impeached,  the  balance  found 
due  may  be  recovered  as  an  item  in  the  account,  in  the 
book  action. 

It  is  said,  that,  as  it  appears  that  the  pbiintiff 's  account, 
when  settled,  was  over  one  hundred  dollars,  the  county 
court  had  no  appellate  jurisdiction. 

There  was  no  attempt  in  this  case  to  impeach  the  settle- 
ment ;  and  the  case  of  Gibson  v.  Sumner  is  an  authority  to 
show,  that  when  the  balance  found  due,  on  settlement,  and 
charged  to  a  new  account,  and  the  other  items,  together,  do 
not  exceed  one  hundred  dollars,  a  justice  of  the  peace  has 
jurisdiction,  though  the  items  settled,  and  the  other  items, 
added  together,  may  exceed  that  sum. 

In  such  case,  the  county  court  would,  of  course,  have  ap- 
pellate jurisdiction. 

The  motion  to  dismiss,  was  properly  overruled. 

The  judgment  of  the  county  court  is  affirmed. 
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Elihu  Norton  t;«  Solomon  Downer,  Wooster  Downer,      ^'^z!* 
and  Horace  W.  Dana.  jiorum 

tt  if  no  Talid  objeetion  to  the  mutaiaiaf  of  an  action  npon  a  proniaaorj  d^^^^  ^  ^^ 
note,  bj  the  endorsee,  tbat  the  note  was  made  payable  to  the  order  of, 
and  endoraed  by,  one  of  the  members  of  a  firm. 

Dictum.    Such  note,  when  endorsed,  ie,  frimafaeU^  a  food  cause  of  ae<* 
tion  in  the  hands  of  the  endorsee. 

This  was  an  action  brought  by  the  plaintiff,  as  endorsee 
of  a  promissory  note  of  S.  Downer  Sl  Co.,  dated  October 
10,  1838,  and  made  payable  to  Horace  W.  Dana,  or  bearer, 
and  by  him,  for  value  received,  endorsed  to  the  plaintiff  on 
the  1st  of  May,  1840.   Plea,  general  issue,  and  trial  by  jury. 

On  the  trial  in  the  county  court  the  plaintiff  proved  that 
the  defendants  composed  the  firm  of  S.  Downer  dk  Ck>. ;  tbat 
Wooster  Downer,  one  of  the  defendants,  executed  the  notdi 
by  affixing  thereto  the  name  of  the  firm,  and  deHvered  it  to  the 
said  Dana,  another  of  the  defendants ;  and  that  the  endorse-* 
ment  of  the  same  was  in  the  hand  writing  of  Dana.  On  this 
evidence,  the  court  chaif^ed  the  jury  that  the  plaintiff  was 
not  entitled  to  recover.  Verdict  for  defendants,  and  except 
tion  to  the  chaige  of  the  court,  by  the  plaintiff. 

L.  B.  Peckfy  Wtn.  Bebard,  tot  plaintiff. 

As  this  note  was  given  in  the  usual  form,  for  a  good  con- 
sideration, made  by  one  legally  competent  to  make  and  sign 
it  as  he  did— *made  and  delivered  to  a  person  legally  compe- 
tent to  receive  the  promise  and  enforce  it  and  by  Mm  duly 
endorsed  to  the  plaintiff, — ^the  plaintiff  insists  that  the  note 
is  not  void,  and  that  the  charge  of  the  court  below  was  er** 
poneous. 

The  plaintiff  is  an  innocent  endarsu;  and  aotet  in  the 
hands  of  such  are  never  void,  unless  the  consideration  is 
money  won  at  play,  or  when  they  are  given  on  a  usurious 
debt.  3  Kent's  Com.  p.  79.  The  equity  of  the  case  is  with 
the  plaintiff.  By  a  recovery,  the  plaintiff  obtains  nothing  to 
which  he  is  not  entitled,  and  the  defendants  part  with  noth-* 
ing  which  they  have  a  right  to  retain. 

The  objection  to  the  note  is  one  exclusrvely  of  a  technical 
character,  growing  out  of  the  remedy,  and  growing  out  of 
the  rule  tbat  a  party  cannot  sue  himself;  and  it  would  i 
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Okiiror,     that  when  the  note  is  endorsed,  the  objection  ceases  to  oper* 
1843!      A^6«     'I^his  case  is  like  that  of  a  note  made  payable  to  one's 


j^^^^  own  order,  upon  which  no  action  can  be  sustained,  until  it 
V.  is  endorsed,  when  it  becomes  a  legal  contract,  which  may  be 
'  enforced  against  the  maker,  although  be  is  both  payer  and 
payee.  Pitcher  v.  Barrows,  17  Pick.  361 ;  Chitty  on  Bills, 
28,  8th  Edition ;  Russell  t.  Swan,  16  Mass.  314 ;  Bum- 
ham,  V.  WhUiier,  5  N.  H.  Rep.  334 ;  Parker  v*  Matoom- 
her,  18  Pick.  505;  LMtle  v.  Rogers,  1  Metcalf,  108;  JVs- 
vinsy.  Townsend  et.  ah,  1  Con.  Rep.  5.  (6  Conn,  old  se« 
ries  ;)  Kinsley  v.  Robinson,  2\  Pick.  Rep.  827 ;  Dwight  el 
al  r.  ScoM  et  al.  2  Day,  654 ;  Smith  v.  £.«sAer,8Cow.6ea 

E.   Weston  and  L.  B.  VUas,  for  defendants. 

The  note  in  question  was  dated  October  10,  1838,  and 
no(  endor^d  until  about  two  years  after ;  and  being  payable 
on  demand,  was  uncurrent.  The  note  being  signed  by  the 
firm  of  which  Dana,  the  payee,  was  a  member,  it  will  not  be 
contended  could  have  been  sued  in  his  name.  That  a  suit 
may  be  sustained  in  the  name  of  an  endorsee,  for  a  yaluaUe 
consideration,  on  such  a  note,  is  shown  by  the  Massachu- 
setts authorities ;  but  it  is  believed  that  the  doctrine  leads  to 
fraud,  and,  as  it  never  has  been  adopted  here,  it  would  be 
the  safer  policy  to  reject  it  entirely. 

Bui  if  the  court  hold  that  the  suit  can  be  sustained  on  this 
point,  then  we  contend,  that  the  plaintiff  cannot  recover, 
without  proving  a  consideration.  In  this  case  no  considera- 
tioa  was  shown  by  the  endorsee,  and  hence  it  is  contended 
tlmt  he  did  not  make  a  prima  facie  case,  and  the  county 
court  were  right  in  directing  a  verdict  for  the  defendants. 
Heath  V.  Sansom  and  Evans,  22  Com.  Law.  Rep.  78,  and 
tbe  authorities  there  cited. 

The  opinion  of  the  court  was.  delivered  by 
Repfiklp,  J.  —  The  objection  to  the  plaintiff 's  daim, 
that  the  ,i)o|e  w^  origbally  executed  by  all  the  defendants, 
1^  a  partnership,  and  made  payable  to  one  of  the  firm,  Hor- 
ace W.  Dana,  who  endorsed  the  note  to  the  plaintiff,  is 
merely  tec|mical ;  and  although  avoidable,  at  law,  while  the 
aote^  rjem^igjed  in  the  hands  of  the  payee,  as  it  created  an 
i^urmpuntfible  defect  of  legal  parties,  as  tbe  same  pwKm 
cannot  be  both  plaintiff  and ^Mendant — we. thinks  is  wbslr 
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If  iwadved  by  tbe  negociatioB  of  the' note.    The  same  view     OftAvot, 
Ins  been  taken  of  this  matter  by  the  courts  in  other  states.       i^^/ 
PUdmr  Y.  Bamma,  17  Pick.  861  ;  Nwina  t.  Toumamd,      ^ 
6  €!oBa.  R.  5  ;  SmUh  y.  Lusher,  8  Cow.  688. 

This  is  really  the  only  question  which  properly  arises  on 
the  bill  of  exceptions,  being  the  only  one  decided  by: the 
«Oiirt  below.  ^As  this  ended  the  case,  all  other  questions 
weie  properly  removed  from  the  consideration  of  the  court 
below,  and  are  not,  strictly,  before-this  court.  We  have, 
however,  not  found  any  ground  of  doubt,  that  the  note  end 
endorsement,  does,  prima  faciSy  show  a  good  cause  of  n6- 
tion  in  the  plaintiff,  li  is  not  for  us  to.  presume,  or  to  coUp 
jecture,  that  this  note  was. given  as  a  receipt  for  the  portion 
of  capital  invested  by  the  payee  in  the  concern.  And  what 
avail  such  proof,  if  offered  by  the  defendants,  should  have,  if 
any,  it  is  not,  now,  necessary  to  oonsider. 

Judgment  reversed,  and  a  new  trial  granted. 


Isaac  Tyson,  Jr.,  v.  Thomas  J.  Doe. 

Im  thie  ease  of  e  contract  to  deliver  certain  furnace  castings,  to  a  certain 
amount,  upon  a  credit  of  a  year,  it  was  held,  that  a  refusal  to  receive  « 
load  of  the  castings,  put  an  end  to  the  contract,  as  to  the  obligation  both 
to  deliver  the  balance,  and  to  give  the  stipulated  credit  for  the  timonrit 
delivered ;  and  that  an  action  of  book  account  might  be  sustained  imme- 
diately, for  the  quantity  delivered. 

T.  and  D.  made  a  contract,  by  which  T.  was  to  furnish  plough  irons  and 
D.  was  to  wood  them,  and  ref»sn  half  the  ploughs.  D.  set  aside,  an- 
der  the  contract,  twelve  ploaghs,  as  the  property  of  T.,  six  of  whiaii 
were  subsequently  attached  and  sold  on  execution  as  D.*8  property. 
HMy  that  T.  could  not  maintain  an  action  of  book  account  against  D. 
to  recover  their  value. 

This  was  an  action  of  book  account  There  was  a  judg- 
ment to  account,  and  reference  to  an  auditor. 

Tbe  auditor  reported,  that  the  plaintiff's  aooount 
against  tbe  defendant,  embraced,  among  other  things, 
charges  for  cuhivator  teeth,  and  plough  castings,  to  the 
amount  of  ^385.92,  delivered  the  ddendtat,  under  a  ver- 
bal contract,  whereby  the  plaintiff  agreed  to  deliver-  ta  tbe 
4lefendant  one  thousand  cultivator  teeth,  and  fde^gk  .eaet- 
ingv  enough  to  make  tbe  amount  4^500,  at  4f  eentsper 
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OEAH«a,    ponody  to  be  paid,  ^50  in  work,  on  demand,  and  the  btkmce 
1843.*     ^^  ctmh,  in  one  year;  that,  within  about  two  monthe  from 

ij.  ^^  the  making  of  the  contract,  and  a  short  time  before  the  com- 
9.  roencement  of  this  suit,  the  defendant  failed,  and  that  after 
his  failure,  and  before  the  bringing  of  this  suit,  he  refused, 
to  receive  a  load  of  castings  sent  him  under  the  contract. 
Upon  this  statement,  the  auditor  submitted  to  the  court,  whe- 
ther the  plaintiff  ought  to  recover  the  $S85.92,  for  the  cast- 
ings delivered. 

The  auditor  also  reported,  that  the  plaintiff  and  defendmt 
had  made  a  contract,  by  which  the  plaintiff  was  to  furnish  the 
defendant  plough  irons,  and  the  defendant  was  to  wood 
them,  and  return  half  the  ploughs ;  and  that,  after  the  feilure 
of  the  defendant,  he  set  aside,  as  the  property  of  the  piaioCiff, 
twelve  ploughs  which  he  had  thus  wooded  for  him  under  the 
contract — six  of  which  were,  subsequently,  attached  and 
sold  on  execution,  as  the  property  of  the  defendant,  and  the 
remaining  six  were  received  by  the  plaintiff;  and  that  the 
plaintiff  had  charged  the  said  six  ploughs,  thus  attached  and 
sold,  in  his  account  against  the  defendant,  at  $39.72 — the 
question  in  regBLtd  to  the  allowance  of  which,  the  auditor 
submitted  to  the  court 

On  the  coming  in  of  the  report,  the  county  court  rendered 
judgment  thereon,  in  favor  of  the  plaintiff,  for  said  two  sums 
of  $285.92,  and  $39.72 ;  to  which  decision  the  defendant 
excepted. 

E.  Farr,  for  defendant, 

If  the  refusal  of  defendant  to  receive  the  load  of  castings, 
bad  the  effect  of  releasing  the  plaintiff  from  the  obligation 
to  furnish  the  balance,  its  effect  would  be  to  give  the  plain- 
tiff the  same  rights  as  if  he  had  furnished  the  whole  $500, 
not  varying  the  credit  or  mode  of  payment ;  and,  in  that 
case,  the  plaintiff  is  entitled  to  furnish  the  balance,  or  make 
a  tender  of  them,  or  recover  for  the  whole  without  doing  so. 

The  $89.72  could  only  be  recovered  of  the  officer  who 
took  the  ploughs. 

J.  Bmry  and  J.  W.  D.  Parker,  for  plaintiff. 
'     The  refusal  by  the  defendant  to  receive  the  load  of  caet- 
*iags,  oiered  by  the  phuntiff  on  the  contract,  was  a  putting  an 
•od  to  the  oMtcact  by  the  defendant  The  plaintiff  was  there- 
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upoD  diiclMiiged  from  a  fiirtlMr  fnlfilmeDt  on  bbpurt,  so  that  CHujmb, 
the  defendant  could  sot,  sabsequendy,  bj  his  own  act,  re*       ]843. 

store  himsdf  to  his  rights  under  it    8  Cow.  R.  63.  Tnou 
If  the  defendant  repudiated  or  violated  the  contract,  or  «• 

not  in  a  ntuation  to  perform  it,  as  stipulated,  the  plain* 


tiff  was  no  longer  bound  by  it,  and  may  recoTer  for  the  pro* 
perty  previously  delivered.  Harrington  v.  Welh^  12  Vt.  R» 
As  this  piart  of  the  daim  is  for  specific  property,  delivered  at 
a  price  fixed  and  agreed  upon  by  the  parties,  and  such  as 
may,  ordinarily,  be  a  subject  of  bookicbaige,  the  special 
agreeoMnt,  as  to  the  time  and  mode  of  payment  will  not  ex* 
dude  the  plaintiff  from  the  right  to  charge  on  book.  Boards 
«<iiiv.JSMsr,2  VtR.65;  J^  v.  SlufiM,  3  Yi.K.  246; 
Bl%0h et  al.  v«  Gnmger,  6  Vt.  R.  340;  Way  v.  Wdh^fiM, 
7  Vt.  R.  233. 

The  report  shows  that  twelve  plough  were  set  apart  by  de* 
fendant  as  belonging  to  the  plaintiff,  and  were  conceded, 
and  treated  by  him  as  the  plaintiff's  property.  The  defend- 
ant derived  a  substantial  benefit  from  the  sale  of  these  ploughs 
by  the  extinguishment  of  debts  outstanding  against  him; 
and  justice  requires  that  be  should  render  an  equivalent, 
Pysrv.  Jones,  8  Vt  R.  205 ;  GUmanetdl.^.HaU,  11  Vt. 
R.  613-14. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.^-The  questions  arising  upon  the  report  of  the 
auditor,  relate  to  that  class  of  items  in  the  plaintiff's  account 
which  make  up  the  sum  of  $285.92,  and  to  the  six  ploughs, 
amounting  to  $39.72.  In  reference  to  the  former,  it  is  first 
to  be  determined,  whether  any  action  could  properly  be  com- 
menced, until  the  time  of  payment  originally  agreed  upon 
had  passed  ;  and  secondly,  whether  the  action  on  book  ac- 
count was  the  proper  action. 

So  long  as  a  contract,  by  its  terms,  remains  executory,  it 
may  be  rescinded,  or  put  an  end  to,  in  various  ways.  This 
may  sometimes  be  done  in  virtue  of  a  right  expressly  reserv- 
ed to  one  party  alone,  or  to  each  of  the  parties.  So  the  con- 
tract may  be  subject  to  some  express  or  implied  condition, 
the  non-performance  of  which  shall  operate  to  annul  it,  at 
the  election  of  the  party  entitled  to  insist  on  the  condition.  It 
may  be  superseded  by  another  agreement  upon  the  same 
subject,  or  the  parties  may  renounce  and  abandon  it,  by  mu- 
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OiuMB,  tiial  oontMt  And  allhoogh  we  fiod  it  bid  dowo,  at  a  gen* 
'lS43^  enl  ^^9  that  the  n^ect  or  refttsal  of  one  party  to  falfiU  a 
^r~^|  contract  will  not  entitle  the  other  to  reacind  it,  nnieai  thef 
9.  can  both  be  placed  in  aiaiu  quo ;  yet  the  rule,  in  thia  ex- 
tent, is  understood  to  be  applicable  only  to  such  an  entam 
reoiaioii  of  the  contract,  ab  tm/to,  ai  shall  reteit  in  each 
party  the  rights  he  possessed,  antecedently  to  the  contract. 
Even  then  it  may  be. doubted  wh^her  the  rule  is  wilhoat  ex* 
captions.  Gik$  ▼.  Edward^y  7  T.  R.  181 ;  Oray  v.  Ailf, 
11  Johns.  R.  441.  >Tbere  is,'  likewise,  a  dass  of  cases,  wUeb 
allow  a  party  to  s«ie,  in  general  assampBit,  for  a  part  per- 
formance  of  a  special  contract,  and  absolve  htm  from  a  fiir- 
ther  execution  of  it,  because  the  other  party  has  vieiated  tba 
contract,  or  refused  further  to  act  under  it  These  cases  do 
not  always  proceed  upon  the  notion  of  a  strict  and  absokite 
recision  of  the  contract,  since  they  often  permit  the  partial 
execution  of  it  ta  stand  pro  tai^o.  Pbrnehi  t.  Cdbumf  8 
Sing.  14.  See  also  1  Pick.  67,  and  4  Wend.  885.  Of  thia 
latter  description  is  the  present  case.  It  was  net er  supposed 
that  the  property  in  the  articles,  already  delivered  under  the 
contract,  was  to  revest  in  the  plaintiff,  though  the  conduct 
of  the  defendant  fuMy  authorized  him  to  suspend  any  further 
delivery.  The  contract  thereupon  ceased  to  be  executory 
on  the  part  .of  the  plaintiff,  his  accruing  obligations  under  it 
being  thus  discharged.  And  we  think  he  became  entitled 
to  treat  the  stipulation  for  a  yearns  credit  as  being  equally  at 
an  end.  To  allow  the  defendant  to  insist  on  that  stipula- 
tion, whilst  he  repudiates  others,  would  be  to  enforce  a  dif- 
ferent contract  from  that  which  the  parties  entered  into.  It 
may  be  admitted  as  generally  true,  that  where  there  is  a 
mere  waiver  of  further  performance,  by  mutual  assent,  the 
contract,  in  other  respects,  will  remain  in  force.  James  v. 
Coitofif  7  Bing.  266.  In  this  case,  however,  there  was  no 
such  mutual  waiver  by  consent,  but  a  violation  of  the  con- 
tract by  one  party,  which  prevented  its  further  execution  by 
the  other. 

The  view  which  has  been  taken  of  the  contract  disposes 
of  the  next  point.  Although  the  articles  charged  were  de- 
livered under  a  special  contract,  they  were  such  as  are  usual- 
ly charged  on  book ;  and  the  parties  evidently  intended  that 
an  account  on  book  should  be  made,  not  only  of  the  articles 
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delWered  on  one  side,  but  of  the  services  to  be  rendered,  and    ORAir«8, 
other  payments  to  be  made,  on  the  other.  And  the  provision     '"JSi^ 
for  giving  credit  having  ceased  to  bind  the  phinCiflf,  he  was      xmm 
at  liberty  to  bring  his  suit,  either  on  book  account,  or  in        j». 
general  assumpsit. 

The  claim  for  the  six  ploughs  is  entirely  of  new  impres- 
sion, especially  in  this  form  of  action.  It  is  not  for  property ' 
sold  or  delivered  to  the  defendant,  or  for  which  he  has  ever 
consented  to  be  accountable.  The  claim  arises  from  a  dis- 
position of  the  ploughs,  which  took  place  without  the  con* 
currence  of  either  of  these  parties.  They  were  attached  and 
sold  on  process  against  the  defendant,  after  he  had  set  them 
apart  as  the  property  of  the  plaintiff.  And  if  the  designation 
was  effective  to  pass  the  property  and  possession,  the  attach- 
ment was  a  trespass  upon  the  plaintiff,  for  which  he  has  a 
remedy.  If  the  designation  was  insufficient  for  that  purpose, 
the  plaintiff  might  raise  the  question,  whether  he  was  bound 
to  account  for  the  ploughs,  as  for  property  purchased  of  the 
defendant;  and  if  once  bound,  whether  tbe  liability  bad  not 
become  extinguished,  or  a  counter  liability  imposed  upon  the 
defendant,  since  the  property  ultimately  went  for  bis  beRefit- 
But  all  this  is  beyond  the  legitimate  scope  of  the  book  ao^ 
tion.  For  the  purpose  of  recovering  the  price  or  iraliss  of 
property,  this  form  of  action  should  be  llmiled  to  caats  of 
actual  sale,  or  to  cases  where  the  party  has  admitted  bis  in* 
debtedness  and  liability  as  ftpan  a  sate;  in  other  words, 
where  he  has  consented  that  his  previous  appropriation  lOf 
the  property  should  be  treated  as  a  purchase  of  it*  Pang' 
bam  r.  Saxim,  11  Vt.  R.  79;  JS»arr  v.  Hunthy,  1*  Yt-  R. 
13.  We  are  clearly  of  opinion,  that,  for  this  portion  of  hie 
account,  the  plaintiff  should  not  have  had  judgment.  The 
jodgment  below  is,  therefore,  reversed,  and  anothisr  jadg* 
ment  is  to  be  entered  up  in  fat  or  of  the  plaintiff,  inokldiag 
the  f  285.9S,  but  exchiding  the  ^89.73. 
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^^1^      AdmiQistFators  of  Elias  Ltman  t^.  Josiah  Little^  Erastus 
~:    ;    T"     Chambeblain,  William  Atkinson  anb  AnnaAtkinson. 

Acnr's  of 
LjnwB 

Little ^ci.  (hi  Chancery. ) 

A  decree  of  foreclOflUxe  will  not  be  made  against  a  defendant  who  holdabj 
an  older  and  adverse  title  to  the  mortgagor  and  mortgagee. 

A  mortgage  will  not  be  corrected  aa  to  deaeription,  on  the  groand  of  mii- 

-  take,  nnleas  on  foil  proof. 

When  a  mortgagee  has  been  compelled  to  pay  an  existing  incnmbrance,  aa 
well  on  the  lands  mortgaged  to  him,  as  on  other  lands  held  hy  a  defend- 
ant, the  latter  will  be  decreed  to  pay  his  proportion. 

A  decree  in  chancery  against  an  original  mortgagor  is  ertdence  that  the 
debt  is  not  paid,  so  as  to  prevent  the  operation  of  the  statute  of  limita- 
tions; aad  so  is  an  anknowledgmeat  of  a  delbndent,who  holds  advene 
to  the  mortgagee,  made  within  fifteen  years. 

A  bill  and  decree  in  chancery,  stated  in  a  bill,  and  admitted  in  the  answer, 
need  not  be  filed  as  an  exhibit. 

A  decree  of  a  chancellor  as  to  cost,  wiH  rsrely  be  altered,  on  appeal. 

This  was  mn  appeal  from  a  decree  of  the  court  of  chancery. 

The  orators  in  their  bill,  set  forth  and  charged,  in  sob- 
slanee,  that,  to  secure  the  payment  of  a  note  of  hand,  to 
Ephraim  LAcy,  of  $306,  on  or  before  the  Ist  of  October, 
1809,  Raymond  Chamberhuo,  on  the  15th  of  September, 
1809,  mortgaged  to  said  Lacy,  among  other  lanib  in  New- 
bury, one  half  of  lot  No.  2,  one  eighth  of  lot  No.  1,  and  one 
eighth  of  lot  No.  9,  in  Musquash  Meadow  in  said  Newbury  ; 
that  said  Raymond  CbamberkiHi  and  Joseph  Clmmberlain, 
being  tenants  in  common  of  said  lot  No.  3,  and  of  one  fourth 
of  said  lot  No.  1,  did,  in  the  year  181 1,  by  a  pared  agree* 
ment,  exchange  the  same  with  £dward  Liftde,  son  and  agent 
of  Josiah  Litlle,  for  three  fourths  of  said  lot  No.  9,  they 
ownitig  the  other  fourth,  ami  three  acres  of  lot  No.  10 ;  and 
that,  in  pursuance  of  said  agreement,  each  of  the  parties  en- 
tered into  possession  of  the  hmd  so  i^reed  to  be  received  in 
exchange ; — 

That,  on  the  15th  of  Julj,  1815,  Raymond  Chamberlain 
conveyed  in  fee,  to  Erastus  Chamberlain,  the  whole  of  the 
premises  embraced  in  the  mortgage  to  Lacy,  informing  him 
of  the  existence  of  said  mortgage,  and,  at  the  same  time, 
taking  from  him  a  writing,  agreeing  to  redeed  the  premises, 
upon  being  indemnified  for  the  payment  of  a  certain  sum  of 
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mpMy  ibr  Um  to  £lia4  Lyman  and  Miles  Olcuti;  and  tbat,     ^*^'* 
on  the  20th  of  February,  1816,  Raymond  Chamberlain,  and     .  1843/ 


the  beira  of  said  Joseph  Chamberlain,  who  had  deceased,    ^dmr*,  ^ 
qnit  claimed  to  Erastus  Chamberlain  all  their  right  and  title     X^jmsa 
in  the  aforesaid  premises ; —  uuirn 4, 

Tbat,  on  the  7th  of  March,  1818,  Erastus  Chamberlain 
mortgaged  to  Elias  Lyman,  the  intestate,  among  other  lands, 
the  said  lot  No.  3,  and  one  quarter  of  each  of  said  lots  No* 
1  and  9,  to  secure  the  payment  of  a  note  of  $9000  payable 
on  demand,  with  interest ;  tbat  the  interest  had  been  paidi 
and  endorsed  on  said  note  up  to  the  8th  of  September  18S4, 
but  tbat  the  principal  and  balance  of  interest  remained  un- 
paid ^— 

That,  in  March,  1831,  Lacy  brought  his  bill  to  foredoee  t 
his  said  mortgage,  against  Erastus  Chamberlain  and  the  said 
Elias  Lyman  ;  that,  pending  said  suit,  Lyman  deceased,  and 
the  orators  were  appointed  administrators  and  made  parties, 
as  such  ;  that,  in  March,  1835,  Lacy  obtained  a  decree  of 
foreclosure  against  said  Erastiis  and  the  orators,  for  $886.94 
debt,  and  $99.08  costs,  which  the  omtors  paid  on  the  84th 
of  March,  1835,  in  pursuanoe  of  said  decree ;  Cbat  the  intes* 
tate,  when  he  took  said  mortgage  of  lot  No.  1,  and  a  qnartar 
of  lot  No.  3,  did  not  know  that  they  had  been  eichanged  to 
Edward  Little«  or  tbat  he  was  in  possession  of  the  same,  or 
of  any  part  of  the  mortgaged  premises ;  and  tbat  the  said 
premises  were  not  of  sufficient  value  to  pay  both  of  said 
mortgages. 

And  the  orators  further  alleged,  tbat,  on  the  83d  of  July, 
1817,  the  said  Edward  Little  conveyed,  by  deed  of  quit 
claim,  to  the  said  Josiah  Little,  all  bis  lands  in  this  state, 
without  giving  any  particular  description  thereof,  and  tbat  be 
held  them  in  trust  for  said  Josiah ;  that,  on  the  84th  of  Sep* 
tember,  1827,  the  said  Josiah,  by  his  deed  of  that  date,  bill 
not  acknowledged  and  recorded,  until  the  lOlb  of  February, 
1831,  conveyed  to  Josiah  Litlie,  Jun*  (one  of  the  present  de^ 
fendants  )  said  lots  No.  1,  and  8 ;  that,  at  the  time  said  daed 
was  executed,  both  of  said  Littles  knew  of  the  esisteaee  of 
the  mortgages  to  Lacy  and  Lyoian,  and  that  ihey  covemd 
lot  No.  2,  and  one  fourth  of  No.  I ;  that  Edward  Little  knew 
4hai  the  mortgage  to  Lacy  tb«s  eatenied  lo  Nos,  I  and  fl^ 
when  he  received  them  in  euhwg^  (off  tiiree  ftiirtbs  of  Kb. 
Vol.  xr.  s.  r.  you  t.  73 
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Oranoe,    9,  in  1811,  and  that  Josiah  Little,  setifor,  knew  the  flame, 
1843.'      ''^hen  he  took  the  conveyance  from  Edward  Little,  in  1817. 

Admr'Bof       "^"^^  ^''®  oratoTs  farther  alleged  that,  on  the  28th  of  Jana- 
Lyman      arj,  1826,  Erastus  Chamberlain  quit  claimed  to  Josiah  Little, 

Little  «« ttl.  senior,  all  his  interest  in  the  lands  mortgaged  to  Lyman,  and 
also  to  lots  No.  9  and  10,  which  Raymond  and  Joseph 
Chamberlain  had  received  in  exchange  for  Nos.  1  and  2 — 
which  deed  was  executed  to  secure  a  debt  of  about  $1000 ; 
that,  on  the  28th  of  August,  1829,  Josiah  Little,  senior,  re- 
conveyed  to  Erastus  Chamberlain,  all  the  said  premises  ex- 
cepting the  three  fourths  of  No.  9,  and  the  part  of  No.  10 
which  had  been  received  in  exchange  for  1  and  2;  that,  on 
the  3 1st  of  March,  1835,  Erastus  Chamberlain,  in  order  fur* 
ther  to  secure  the  payment  of  said  02000  note,  conveyed 
to  one  of  the  orators,  for  the  benefit  of  them  all,  as  adminis- 
trators of  Lyman,  those  parts  of  Nos.  9  and  10,  received  in 
exchange  as  aforesaid. 

And  the  orators  further  alleged  that  Josiah  Little,  senior, 
deceased,  in  1930,  and  Josiah  Little,  Jr.,  (present  de- 
fendant) was  appointed  his  administrator;  and  that,  on 
the  16th  of  March,  1832,  the  heirs  of  said  deceased  Little 
conveyed  all  their  interest  in  Nos.  9,  and  10,  received  from 
the  Chamberlains  in  exchange  for  1  and  2,  to  Anna  Atkinson, 
wife  of  William  Atkinson  (defendants  in  this  suit.) 

And  the  orators  further  alleged,  that  in  and  by  the  deed 
from  Raymond  Chamberlain  and  the  heirs  of  Joseph  Cham- 
^  berlain,  to  the  said  Erastus,  lot  No.  2,  and  one  fourth  of  No. 

1,  were  specifically  conveyed,  but  that  they  were  informed 
that,  under  said  deed,  Erastus  took  possession  of  lot  No.  9, 
and  the  part  of  No.  10,  received  from  Edward  Little  in  ex- 
change for  1  and  2,  instead  of  taking  possession  of  1  and  2 — 
of  which  fact  the  intestate  had  no  knowledge  when  he  took 
the  mortgage  from  Erastus,  nor  during  his  life  time  ;  and  that 
there  was  a  mistake  in  drawing  said  mortgage — the  said 
Erastus  intending  to  convey  No.  9,  and  part  of  No.  10,  re- 
ceived in  exchange  for  1  and  2  —  which  mistake  was  known 
to  Josiah  Little,  senior,  when  No.  9  and  10  were  quit-claim- 
ed to  him  by  Erastus  in  1826. 

And  the  orators  further  alleged,  that  Josiah  Little,  senior, 
in  his  life  time,  claimed  to  hold  lot  No.  2,  and  one  fourth  of 
lot  No.  1,  under,  and  by  virtue  of,  said  parol  exchange  be- 
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tween  Edward  Little  and  R.  and  J,  Chamberlain,  and  soeh     ^J^^|JJ»«« 
parts  of  Nob.  9  and  10,  as  said  Edward  passed,  in  exchange,       1043/ 
to  R.  and  J.  Chamberlain,  by  virtue  of  the  deed  from  Erastus    ^j„^,  ^^ 
Chamberlain ;  that  defendant,  Little,  claimed  title  in  Nos.  1      Lyman 
and  2,  under  said  deed  from  his  father,  Josiah  Little  senior,   Little'«(  al, 
in  1827  ;  that  Atkinson  and  his  wife  claimed  title  in  Nos.  9 
and  10,  under  said  deed  from  the  heirs  of  J.  Little  senior, 
and  that  Erastus  Chamberlain  had  continued  in  the  open 
occupancy  of  Nos.  9  and  10  ever  subsequent  to  his^convey- 
ance  thereof  to  J.  Little  senior,  in  1826* 

The  orators  thereupon  prayed,  tliat  the  defendants,  Erasp 
tus  Chamberlain  and  Josiah  Little,  be  decreed  to  pay  to  them 
the  sum  paid  by  them  on  the  Lacy  mortgage,  with  interest, 
or  be  foreclosed  of  all  equity  of  redemption  in  the  premises 
contained  in  said  mortgage ;  and  that  all  the  defendants^be 
4ecreed  to  pay  the  orators  the  sum  due  in  equity  [on  the 
mortgage  executed  by  Erastus  Chamberlain  to  the  intestate, 
or  be  foreclosed  of  all  equity  of  redempti6n  in  the  premises 
therein  conveyed ; — or,  in  case  the  court  should  be  of  opinion 
that  said  mortgage  deed  to  the  intestate  could  not  cover  and 
bold  lot  No.  2,  and  one  fourth  of  lot  No.  1,  that  then,  said 
deed  might  be  corrected,  according  to  the  intention  of  said 
Erastus,  so  as  to  extend  to,  and  cover,  such  parts  of  No.  0 
and  10,  as  were  received  in  exchange  for  1  and  2  ;  and  that 
Atkinson  and  wife  might  be  foreclosed  of  all  equity  of  re- 
demption in  said  Nos.  9  and  10,  and  that  they  should  be 
decreed  to  release  the  same, — and  for  further  relief. 

The  defendant,  Little,  in  his  answer,  admitted  the  execu- 
tion of  the  mortgage  to  Lacy  in  1806  —  and  the  exchange 
of  lands,  in  1811,  between  the  Chamberlains  and  Edward 
Little,  as  stated  in  the  bill,  and  that  the  parties  went  into 
immediate  possession,  according  to  the  exchange.  And  he 
alledged,  that,  in  1812,  said  Edward  was  in  the  open  and 
visible  possession  of  lots  No  1  and  2,  and  so  continued  in 
possession  until  the  29th  of  May,  1815,  claiming  to  own 
them,  when  he  put  Josiah  Little  senior,  into  poesession,  un- 
der a  deed  of  that  date,  and  on  the  23d  of  July,  1817,  he 
again  deeded  the  same,  with  other  lands,  to  the  said  Joeiah, 
who  continued  in  the  open  and  visible  possession  thereof, 
dmmiog  to  own  the  same,  until  the  month  of  September 
1827,  when  he  deeded  said  lots  to  Josiah  Litde  the  defen- 
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ORAvdk,    danty  who  had  been  in  posieMion  theteo^  darning;  to  cwti 
I84d  *      them,  antil  the  filing  of  his  said  answer. 

Admr*B  of       '^^^  ^^^  defendant,  in  his  answer,  further  aUedged  that 
LyoMui      he  moved  into  Newbury  in  1813,  when  Joseph  Chamberlaio 

liitu«  tf  «/.  ^*^>^  in  possession  of  lot  No.  9,  and  three  acres  of  No.  10,  aiid 
so  continued  in  possession  until  his  death  in  1815 ;  and. he 
admitted  the  conveyance  from  Raymond  Chamberlain  to 
Erastos  Chamberlain,  in  1815,  and  from  the  said  Raymond 
and  the  heirs  of  Joseph  Chamberbiin,  to  said  Erastus,  in 
1816,  as  stated  in  the  bill.  He  also  alleged,  that,  in  1896 
or  1837,  ErastQs  Chamberlain  informed  him  that  he  knew 
of  the  Lacy  mortgage  when  Raymond  deeded  to  him  id 
1815,  but  supposed  it  was  paid ;  and  he  alleged  that,  when 
that  deed  was  executed,  Josiah  Little,  senior,  was  in  the  ad* 
verse  possession  of  lots  No.  1  and  2,  and  that  he  was  in  such 
possession  in  1818,  when  the  mortgage  from  Erastus  Cham- 
berlain to  the  intestate  was  executed,  as  stated  in  the  oratora 
bill ;  and  that  he  did  not  believe  that  a^y  mistake  in  the  de- 
scription of  land  was  made  in  said  mortgage. 

And  said  defendant  further  answering,  admitted  that,  oo 
the  26th  of  January,  1826,  Erastus  Chamberlain  was  in  poe- 
session  of  lot  No.  9,  and  about  three  acres  of  No.  10,  and 
eonveyed  the  same,  with  other  lands,  to  Josiah  Little,  senior, 
by  deed  of  that  date,  for  the  consideration  of  ^800 ;  and 
that,  in  August,  1829,  the  said  Little  reconveyed  to  the  said 
Erastus,  the  lands  thus  conveyed,  except  Nos.  9  and  10 ;  but 
he  alleged  that  said  Erastus  paid  nothing,  and  was  to  pay 
nothing,  for  said  deed ;  that,  Josiah  Little,  senior,  and  the  de- 
fendant who  acted  as  his  agent,  considered  that  the  lands 
thus  reconveyed  were  encumbered  to  their  full  value  by  the 
mortgages  to  Lacy  and  Lyman,  and  that  the  only  object  in 
leconveying  was  to  avoid  being  joined  in  a  suit,  threatened 
by  Lacy  on  the  mortgage  to  him. 

And  the  said  defendant  further  admitted,  that  the  pro- 
ceedings in  the  suit  on  the  Lacy  mortgage  were  as  stated  in 
the  bill,  and  that  the  orators  paid  to  Lacy  the  sums  of  money 
therein  set  forth;  that  when  he,  the  defendant,  received 
from  said  Josiah,  senior,  the  deed  of  the  24th  of  September, 
laSKJy  of  lots  Nos.  1  and  2,  he  and  the  said  Josiah  knew  of 
the  existence  of  the  Lacy  and  LyoMin  mortgages,  and  that 
they  covered  No.  I ,  and  one  fourth  of  No.  2.    He  further 
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admitted  the  death  of  said  Josiah  in  1880,  and  that,  in  1832,     Obawcis, 
his  heirs  conveyed  Nos.  9  and  10  to  Anna  Atkinson,  as       laix* 
stated  in  the  bill ;  and  he  alleged  that  said  Josiah,  senior,  did  "XdmrVrf" 
not  claim  to  hold  lot  No.  2,  and  one  fourth  of  Na  1,  by  vir*      Ljbma 
tue  of  said  exchange  of  lands  with  Edward  Little,  in  1811,  iittie^ir«t 
bat  that  he  did  claim  to  hold  the  same  by  virtue  of  the  deed 
or  deeds  from  said  Edward,  who,  the  defendant  denied,  act* 
ad  as  the  agent  of  said  Josiah,  senior,  in  making  the  exchange. 

Atkinson  and  wife  made  answer,  varying,  in  no  essential 
particular,  from  the  answer  of  Little. 

No  answer  was  made  by  Erastus  Chamberlain,  and  the 
bill,  as  to  hida,  was  taken  as  confessed. 

The  answers  of  Little  and  Atkinson  and  wife  were  tra- 
versed, and  testimony  was  taken,  the  import  of  which  suffi- 
ciently appears  in  the  opinion  of  the  court. 

The  evidence  having  been  taken  and  published,  it  was 
ordered  by  the  court  that  it  be  referred  to  a  master  to  ascer- 
tain and  report  the  amount  due  upon  the  Lacy  mortgage, 
and  the  cash  value  of  all  of  lots  1  and  2,  included  in  that 
mortgage,  and  the  cash  value  of  the  other  lands  included  in  said 
mortgage ;  and  also  that  said  master  ascertain  and  report  the 
sum  due  upon  the  mortgage  of  E.  Chamberlain  to  the  intes* 
tate,  and  the  cash  value  of  the  lands  included  in  that  mort- 
gage. The  master  reported  that  the  Lacy  mortgage  amount- 
ed to  $1283.09,  including  $96.08  cost,  and  that  the  cash 
value  of  the  portion  of  Nos.  1  and  2,  included  in  that  mort* 
gage  was  $996,  and  of  all  the  other  lands  included  therein, 
$1075.  He  also  reported  that  the  cash  value  of  all  the 
lands  included  in  the  mortgage  to  the  intestate  was  $5143. 
Whereupon  the  court  decreed  that  the  defendant  Little  pay 
to  the  orators,  such  proportion  of  $1323.95,  (being  the 
amount  of  said  mortgage  debt  to  Lacy,  cost  and  interest)  as 
the  value  of  that  portion  of  lots  No.  1  and  2,  included  in  the 
Lacy  mortgage,  bore  to  the  value  of  the  whole  lands  includ- 
ed therein  (which  proportion  the  court  found  to  be  $636. 
98),  or  be  foreclosed  of  all  equity  of  redemption  in  said  Nosl 
1  and  2.  And  the  court  further  decreed  that  the  said  Eraa- 
tus  pay  to  the  orators  the  balance  of  the  Lacy  mortgage  and 
costs,  and  also  the  amount  due  upon  his  mortgage  to  the  om- 
tors,  Ss^.    And  it  was  further  ordered  aad  decreed,  that, 
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ORAKai,    as  to  the  said  Atkinson  and  wife,  the  bill  be  dismissed  with 

1843.         COSW- 


Little  €taL 


Lyman  Wm.  Upham^  for  defendants. 

I.  As  to  the  rights  of  the  orators  under  the  Lacy  mort- 
gage :  That  mortgage  it  is  true  has  been  paid  by  the  com* 
plainants,  but  for  the  purpose  of  enabling  them  to  avail  them- 
selves  of  Erastus  Chamberlain's  subsequent  mortgage  of  the 
same  lands  to  their  intestate,  Lyman.  The  complainants  now 
claim  to  stand  as  the  assignees  of  the  Lacy  mortgage  and  in- 
sist that  the  defendant,  Little,  who  claims  but  a  small  part 
of  the  lands  covered  by  the  mortgage,  should  pay  them  the 
whole  amount  of  it,  with  the  costs  of  foreclosure.  This  claim 
we  resist,  and  contend  that  the  orators  are  entitled  to  no  re- 
lief against  Little,  in  consequence  of  having  paid  off  that 
mortgage. 

The  possession  taken  by  Edward  Little,  of  lots  No.  1  and 
S,  at  the  time  of  the  exchange  of  lands  with  J.  and  R. 
Chamberlain,  in  1811,  was  adverse  to  the  Whole  world.  He 
entered  upon,  and  occupied  bpth  lots  as  his  own,  acknowl- 
edging no  right  in  any  other  person  to  int^fere  with  his 
possession.  His  entry  was  not  under  a  conveyance  from 
Raymond  Chamberlain,  Lacy's  mortgagor,  but  under  the 
contract  of  exchange  made  with  Joseph  and  Raymond  Cham- 
berlain. It  was  therefore  a  disseizin  of  Lacy  ;  and  the  con- 
tinued adverse  possession  of  both  lots,  kept  up  by  Edward 
Little  and  others  claiming  under  him,  to  the  present  time, 
has  issued  into  a  right  of  possession  upon  which  the  defen- 
dant. Little,  can  stand  against  Lacy  and  all  others  claiming 
under  or  through  him.  Livingston  v.  Peru  Iran  Ca.y  9 
Wend.  511  ;  fVilsanv.  Walkins,  3  Peter's  R.  43  ;  Jackson 
V.  Wheat,  18  John's  R.  40,  44 ;  SmUh  v.  Loveland,  10 
Johns  R.  356  ;  SmUh  v.  Brutis,  9  do.  180  ;  Van  Dj/k  v. 
Van  Buren  et  at,  1  Caine's  R.  83,  90 ;  8  Pick.  212  ;  Cad- 
icell  v.  Spriggs'  Heirs,  1  B.  Munroe's  R.  370 ;  Jackson  v. 
Camp,  1  Cow.  605,  609  ;  La  Loimbais  v.  Jackson,  8  Cow. 
599 ;  Jackson  v.  Ellis,  13  John.  120 ;  Ewing  v.  Bennetty 
11  Peters,  52;  Dexter  v.  Harris,  1  Mason,  531,  536  5  18 
John.  355  ;  Robinson  v.  Douglas,  2  Aiken. 364. 

But  if  we  are  mistaken  in  our  view  of  Edward  Little's  pes* 
session  of  the  lots  in  question,  we  insist,  that  there  can  be 
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no  doubt  as  to  the  adverse  character  of  Josiah  Little,  senior^Sy     OaAvost 
possession.     He  entered  upon  the  lots  in  May,  1815,  under       ]B43.' 


a  deed  from  Edward  Little.     His  possession  was  open  and    Admr't  of 
exclusive.     He  claimed  to  own  the  lots,  and,  in  September,      Ljmaa 
1827,  conveyed  them  to  Josiah  Little  the  defendant,  who  LHtU  \t  tU* 
has  been  in  the  open  and  exclusive  possession  of  them  ever 
since,  claiming  to  own  them.     Nothing  more  could  be  no* 
eessary  to  constitute  an  adverse  possession.     1  B.  Munroe'ff 
R.45. 

It  has  been  repeatedly  ruled,  said  the  court,  in  Jackeonv* 
Ellis,  (13  John.  120),  "  that  an  entry  under  color  or  claim 
qftille,  is  sufficient  to  constitute  an  adverse  holding,"  and 
in  the  case  of  Smith  v.  Louilard,  (10  John.  356),  Kent,  C.  J. 
said  '^  that  after  a  continued  possession  of  twenty  years  un** 
der  pretence  or  claim  of  right,  the  actual  possession  ripens 
into  a  right  of  possession,  which  will  toll  an  entry." 

In  addition  to  the  authorities  already  cited,  vide  the  follow- 
ing :  Little  v.  Megguire,  2  Greenl.  176 ;  Gookin  v.  Whitten^ 
4  Greenl.  16  ;  Henry  v.  Bell,  5  Vt.  R.  393  ;  Ganson  v.  Hb- 
bart  et  aL,  2  Sumner's  R.  401 ,  8,  9  ;  Jackson  v.  Wafordj 
7  Wend.  62  ;  Kinsell  et  al.  v.  Daggett  et  al,  2  Fairfield, 
309 ;  5  Cowen,  74  ;   16  John.  R.  293. 

But  again :  Suppose  we  should  treat  Lacy  and  Edward  Lit- 
tle as  tenants  in  common  of  lots  No.  1  and  2,  from  1811  to 
1815,  what  consequences  would  follow?  We  admit  the  pre- 
sumption is,  that  the  possession  of  one  tenant  in  common  is 
in  support  of  the  common  title  of  all.  But  it  is  well  settled, 
both  by  the  English  and  American  cases,  that  this  presump- 
tion may  be  repelled,  and  an  adverse  possession  established 
by  proof  of  an  open  claim  of  exclusive  right.  Such  proof,  we 
have  in  this  case.  Josiah  Little,  senior's,  entry  and  open 
claim  of  exclusive  right,  under  his  deed  from  Edward  Little, 
in  1815,  was  an  ouster  of  Lacy.  Johnson  v.  Brink,  4  Cow. 
R.  483  ;  La  Leombois  v.  Jackson,  8  Cow.  R.  589 ;  Jack'- 
son  V.  TibbUs,  9  Cow.  R.  241,  252,  253;  id.  530;  2  B. 
Munroe's  R.  434,  435. 

But  another  view:  The"orators  cannot,  even  in  equity,  be 
treated  as  the  assignees  of  the  Lacy  mortgage  as  to  lots  No* 
1  and  2,  because  the  mortgage  to  their  intestate,  Elias  Ly- 
man, wa9  void  as  to  those  lots,  on  the  ground  of  an  actual 
adverse  possession  of  them  by  Josiah  Little^  senior,  when  it 
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OftAvca*    was  ezecated  and  delivered.    If  Eliaa  Lyman  acquired  so 
^V^      Hen  on  lots  No.  1  and  2,  by  bis  mortgage  from  Erastue 
Athnr'aof  Chamberlain,  the  payment  of  the  Lacy  mortgage  would  gire 
Lymui     him  none.    The  lien  created  upon  the  land  by  the  aobse- 
Lktk 'i(  mL  qu^nt  mortgage,  is  the  sole  ground  upon  which  a  court  of 
equity  treat  the  second  mortgagee  as  the  assignee  of  the  first 
mortgage,  when  he  pays  it  oflf  for  the  purpose  of  availing  him- 
self of  his  own  mortgage.    The  legal  title  to  lots  No.  1  and 
3,  is  either  in  thed  efendant  Little,  or  in  Raymond  Chamber- 
lain and  the  heirs  of  Joseph  Chamberlain ;  and,  as  to  this 
question,  it  is  immaterial  which. 

The  decree,  and  proceedings  in  chancery,  had  by  Lacy 
against  Raymond  and  Erastus  Chamberlain,  for  the  purpose 
of  foreclosing  his  mortgage,  can  have  no  bearing  upon  the 
question  xk>w  before  the  court,  for  the  following  reasons, — I. 
Because  they  have  not  been  duly  certified  and  filed  as  ex- 
hibits in  the  case.  It  is  well  settled  that  a  document  which 
is  stated  in  the  bill,  and  which  the  answer  admits  and  refers 
to,  cannot  be  read  from  the  bill  at  the  hearing,  but  must  be 
produced.  Cox  v.  Allingkam,  Jacob,  339 ;  3  £q.  Dig.  p. 
365,  pL  8.  3.  Becanse  the  defendants,  in  this  case,  were 
not  parties  to  the  proceedings  in  that  case.  3  Sumner's  R. 
401, 407.  3.  Because,  the  decree  in  that  case  does  not  pro- 
fess to  settle  the  right  of  the  defendant.  Little,  to  the  lots  in 
question. 

But,  if  Little  had  been  a  party  to  Lacy's  bill,  no  decree 
could  have  been  procured  against  his  title  to  lots  No.  1  and 
3.  This  is  the  first  opportunity  he  has  had  to  resist  Lacy's 
claim  to  the  lots  in  question ;  and  he  may  now  do  it,  1st.  by 
relying  on  his  own  adverse  possession  for  more  than  fifteen 
years  nest  before  the  filing  of  this  or  Liacy's  bill ;  3.  by  in- 
sisting upon  the  lapse  of  time,  as  furnishing  suflicient  evid- 
ence of  the  payment  and  extinguishment  of  the  debt,  describ- 
ed in  the  condition  of  Lacy's  mortgage  deed  ;  3.  by  relying 
upon  the  lapse  of  time,  and  his  own  open  and  exdusive  pos- 
session of  both  lots,  for  more  than  30  years,  as  evidence  from 
which  the  court  will  presume  a  conveyance  or  release  bom 
Lacy  to  him  of  loU  No.  1  and  3 ;— and  finally,  by  relying 
upon  the  statute  of  limitations.  Starkie's  Ev.  977  ;  CAop- 
ni0fi  V.  Qugpmm,  I  Momford,  398 ;  Dars^  v.  Oagswag^  3 
Harris  and  John.  409;  C%Me v.  JJafAatooy,  14 Ma«« 838 ; 
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Am.  Ch.  Dig.  lOd.  pi.  d  Ar  8 ;    Lansing  v.  Starr,  2  Johns.     Oraitoi, 
Ch.  R.  160;  DemaresiY.  fVynkoop,  9  6o.  136;  Moortv.     ^''^l' 
CaMe,  I  do.  385;  Giles  r.  Barremare,  5do.  445, 452;  Moores    ^ j^^.,  ^f 
t.  White,  6  do.  369 ;  Kane  v.  Btoodgood,  7  do.  90 ;  C/;  F.      Lyman 
Af.  V.  Eetfnolds  8  V t.  R.  542  and  cases  cited  ;  Briggs  v.  mtle'W  al. 
Prosser,  14  Wend.  227  ;  Jackson  v.  Wafard,  7  Wend.  62; 
3  Cruise  Dig.  316.  pi.  21 ;  do.  333,  pi.  64 ;  Matthews  on 
Pre.  Ev.  196,  and  cases  cited  ;  1  Simmer's  R.  110;  Pratt  s, 
VaUia,  U.  8.  Con.  R.  Janaary,  1835,  407  ;  Gales  et  ux.  t. 
JiKob  et  al.,  I  B.  Monroe's  R.  308,  631-2;  2  B.  Monroe's 
R.  282-3-4 ;  I  Sch.  and  Lef.  413,  428-9;  2  do.  607. 

The  statement  in  Josiah  Little's  answer,  that,  in  1829,  he 
•nd  his  father  considered  the  lands  then  quit*claimed  to 
Erastus  Chamberlain,  incambered  to  their  value  by  the  Lacy 
•od  Lyman  mortgages,  cannot  have  the  effect  to  rebut  the 
presumption,  arising  from  the  lap^e  of  time,  of  the  payment 
ef  the  note  described  in  the  condition  of  Lacy's  mortgage 
deed.  Nothing  short  of  the  admission  of  the  mortgagor 
kimseif  would  remove  and  overcome  that  presumption.  But 
again,  the  statement  does  not  admit  the  note  secured  by  the 
mortgage  to  be  due  ;  at  most,  it  was  only  an  admission  that 
the  mortgage  was  undischarged,  upon  the  record  and  appear- 
ed to  be  an  incumbrance  upon  the  land  qait-claimed.  The 
statement  m  <|uestion  must  be  taken  in  connection  with  the 
ether  parts  of  the  answer ;  and,  when  so  taken,  it  amounts 
to  nothing  like  an  admission  that  the  Lacy  mortgoge  was 
ao  rncumbrence  on  the  land  claimed  by  Little.  Angell  on 
Lim.  119to  122. 

Thus  far,  we  have  proceeded  upon  the  ground  that  the 
oralors  are  entitled  to  no  relief  whatever  against  the  defen« 
dant,  Lttllef.  But  should  the  court  consider  the  orators  en- 
tilled  to  some  relief,  the  qirestion  will  arise,  what  shall  it  be  ? 

The  special  relief  asked  most  certainly  cannot  be  granted, 
for  I^ttlei  claims  only  a  small  part  of  the  lands  covered  by 
the  Lacy  mortgage,  vix:  one  half  of  No.  2,  and  one  eighth 
of  No.  I;  Tiie  injustice  of  conlpellrng  him  to  pay  the  wln>Ie 
amount  at  the  Lacy  mortgage  must  be  apparent.  The  ora- 
tors, however,  claim,  under  the  general  prayer  in  their  biff^ 
contribution.  They  insist  that  Little  should  pay  such  a  pro« 
portion  of  the  Lacy  iMrigage  as  the  value  of  the  land  he 
diims,  bean  teethe  vahie  off  the  whofe  knd  covered  by  the 
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mortgage.  We  oonteod  that  no  sQch  relief  cao  be  granted*^ 
Ist.  Because  the  frame  of  the  bill  will  oot  allow  of  it.  2d. 
'  Because  the  facts  disclosed  show  that  Littie  ought  not  in 
equity  to  pay  any  part  of  the  Lacy  mortgage.  CHU  y.  Lffon, 
1  Johns.  Ch.  R.  447 ;  Clowes  t.  D%cken$on^  5  Johns*  Ch. 
R.  235-40 ;  AUen  v.  Clark,  17  Pick.  47,  55. 

It  is  clear  that  Little  cannot  be  called  upon  for  oootriba* 
tion,  unless  it  appear  that  the  lands  eovered  by  the  Lacy 
mortgage,  to  which  Little  lays  no  daim,  are  insoffideiic  to 
▼alue  to  pay  the  debt  secured  by  the  mortgage ;  and  no  sacb 
thing  is  allied  or  pretended.  GUI  v.  Ljfon,  1  Johns.  Cb* 
R.  447  ;  5  do.  236-40 ;  17  Pick.  R.  47,  55. 

11.  As  to  the  right  of  the  orators,  under  the  mortgage  fronn 
Erastus  Chamberlin  to  Elias  Lyman,  their  intestate.  Tbia 
mortgage  we  insist  is  void  as  to  the  lots  No.  1  and  2,  oa 
the  ground  of  an  actual  adverse  possession  of  them  by  Josiab 
Little,  senior,  at  the  time  of  its  eiecution  and  deliYery.  Sta* 
tote,  171.  The  orators,  however,  contend  that  the  statute 
upon  which  we  rely  does  not  apply  to  a  mortgage  deed  on 
any  equitable  title.  We  think  it  does  apply  to  aU  titles  -,  but 
it  is  unnecessary  to  discuss  that  question,  because  Erastus 
Chamberlin,  the  mortgagor,  derived  his  title  to  the  lands 
mortgaged  from  Raymond  Chamberlio,  by  deed  dated  Julj 
5,  1815,  and  from  the  heirs  of  Joseph  Chamberlin,  by  deed, 
dated  February  20,  1816,  both  of  which  deeds  were  vcMd,as 
to  lots  No.  1  and  2,  upon  the  ground  of  an  actual  adverse 
possession  of  them  by  Josiah  Little,  senior,  at  the  time  they 
were  executed.    8  Pick.  272. 

At  the  time  Raymond  Chamberlin  conveyed  to  Eraatus,  in 
1816,  he  had  no  equitable  title  to  any  part  of  either  of  the 
lots  in  question.  He  had  exchanged  his  interest  in  them  for 
an  interest  in  No.  9  and  10.  Again,  the  open,  visible  and  ex- 
clusive possession  of  bts  No.  1  and  2,  by  Josiah  Little,  senior, 
from  1815  lo  1827,  was  suflSM:ient  to  put  both  Erastus  Cham- 
berlin and  Elias  Lynian  on  inquiry  as  to  his.  Little's,  title, 
and  sufficient  notice  to  them  that  he  claimed  to  own  both 
loU.  KefU  V.  Plwnmer,  7  Greenl.  464  ;  Nwrcroee  v.  Wid- 
gery,  2  Mass.  506 ;  3  do.  Suppt.  596 ;  Famsworth  v.  Child, 
4  Mass.  434 ;  Rubhe  v.  Mead,  2  Vt.  R.  544. 

lU.  As  to  lot  Na  10,  and  three  fourths  of  lot  No.  9.  It 
is  alleged  that  Erastus  Chamberlin  intended  to  have  .iodiid- 
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ed  them  in  his  mortgage  deed  to  Lyman,  hot  that,  by  mis-  Oravcv, 
take,  they  were  omitted.  If  this  were  true  it  would  not  1843.' 
avail  the  complainants,  because  the  mistake  of  one  party  is 
no  ground  for  relief  in  a  court  of  equity.  But  the  pretended 
mistake  is  denied  by  the  answers,  and  no  proof  has  been  taken 
to  sustain  the  allegation.  WUkinsan  v.  Scait,  17  Mass.  249, 
and  cases  cited. 

Erastus  Chamberlin,  having  the  possession  and  legal  title 
to  lot  No.  10,  and  three  fourths  of  lot  No.  9,  in  1836,' sold 
and  conveyed  his  interest  in  them  to  Josiah  Little,  senior, 
and  the  bill  and  answers  show  that  Little  had  a  legal  title  to 
them  at  the  time  of  bis  decease  in  1830.  It  also  appears, 
that,  in  1832,  the  heirs  of  Josiah  Little,  senior,  conveyed  the 
lots  to  Anna  Atkinson.  The  complainants  therefore,  can  sus- 
tain no  claim  to  either  of  these  lots  upon  the  principle  of  sub* 
tiUuiion,  or  any  other  known  to  the  law.  Besides,  the  bill 
is  not  framed  for  relief,  on  the  principle  of  3td>$tUution. 

L.  B.  Peek,  for  orators. 

L  As  to  the  orators'  rights  under  the  Lacy  mortgage. 

1.  The  orators  stand  as  the  assignees  of  the  Lacy  mort- 
gage, and  have  a  right  to  enforce  it  against  the  defendant, 
Little.  The  latter  cannot  rely  on  the  lapse  of  time  as  a  bar, 
and  insist  that  it  is  to  be  presumed  the  mortgage  debt  was 
eztinguislied  prior  to  the  decree.  Although  he  was  not  a 
party  to  that  suit,  still,  he  is  bound  by  the  decree,  and  can- 
not go  back  of  it,  inasmuch  as  he  claims  under  the  mort- 
gagor, and,  consequently,  is  in  by  privity  of  estate.  Lady 
Dartmouth  v.  Roberts,  16  East,  834;  I  Phil.  Ev.  246, 
S84-5 ;  Grisley's  Ev.319,  323 ;  Adams  v.  Barney,  17  Mass. 
R.  365;  1  Stark.  Ev.  192-3-4-^;  1  Story's  Com, ;  1  P. 
Wms. ;  9  Wheaton,  489. 

The  foreckMure  on  the  Lacy  mortgage  was  a  proceedii^ 
in  rem,  (Kenshaw  v.  Thompson,  4  Johns.  Ch.  R.  609)  and 
the  general  rule  is,  that,  in  such  case,  the  decree  is  binding 
on  the  whole  world,  and  it  is,  at  all  events,  conclusive  on  all 
persons  claiming  under  either  party. 

Suppose  the  decree  had  been  against  Lacy  on  the  ground 
that  it  was  to  be  presumed  the  mortgage  was  extinguished ; 
this  would'  have  been  a  bar  to  any  other  proceeding  to  en- 
force the  mortgage,  either  against  the  Chamberiins  or  Little, 
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Orakov,  by  Lacy  or  his  assigiiee.  This  is  the  docln«e  of  Uie  case, 
1843.'  Adams  v.  Barney.  The  converse  of  tbe  principle  maet 
Admr  ■  of  ^^  ^o\A^  and  Little  is  bound  by  tbe  decree.  Had  Lacy,  at 
Lyman  any  time  within  fifteen  years  before  the  commencement  of 
Little  \t  al.  ^^^^  ^^1^'  recovered  a  judgment  at  law  on  the  note  against  tbe 
maker,  this  would  have  estopped  Little  from  insisting  that 
the  note  must  be  presumed  to  have  been  paid  ;  and  tbe  de- 
cree has  the  same  effect.  Again :  Both  R*  and  E.  Chamber- 
lin».  in  their  answers,  admitted  the  existence  of  facts  which 
defeated  the  presumptive  bar;  and  those  answers  are  evi- 
dence  against  Little.  The  respondents,  in  their  answers  to 
the  present  suit,  admit  that,  in  1829,  both  of  the  Littles  re- 
garded and  treated  the  mortgages  to  Lacy  and  Lyman  as 
outstanding  and  unpaid ;  and  they  ought  not  now  to  be  per- 
mitted to  set  up  tbe  statute.  Jackson  v.  Prios,  10  Johns, 
R.  414 ;  Hanaaid  v.  Handy,  18  Ves.  455  ;  Smart  v.  Hunt, 
4  Ves.  478,  (note)  ;  Hardy  v.  Reeves,  id.  466. 

8.  If  the  orators  have  not  a  right  to  call  on  the  defendant, 
Little,  to  pay  the  whole  sum  due  on  the  Lacy  mortgage,  they 
have  a  clear  equity  against  him  for  a  reasonable  contribution. 
Taylor  ei  al.  v.  Porter,  7  Mass.  R.  355 ;  Sawyer  v.  Lyon, 
10  Johns.  R.  32 ;  Oibson  v.  Crshore,  5  Pick.  152 ;  Park- 
man  V.  Wdchy  19  Pick.  238;  1  Story  on  Eq.  461-2;  9 
Conn. ;  9  Wheaton ;  Harris  v.  Ingledon,  1  P.  Wms.  98, 
99 ;  Sir  Wm.  Harbart's  case,  3  Co.  14 ;  Taylor  v.  Basseti,  3 
N.  H.  R.  894. 

3.  Neither  the  possession  of  Edward  Little  or  Josiah  Little, 
senior,  was  adverse  to  Lacy.  They  claimed  under  the  mort- 
gagor, having  constructive  and  actual  notice  of  the  existence 
of  the  Lacy  mortgage,  at  the  time  their  respective  rights 
accrued.  The  defendant,  Little,  then,  stands  in  the  shoes  of 
the  mortgagor,  and  can  avail  himself  only  of  such  defence 
as  would,  under  the  same  circumstances,  afford  a  protection 
to  the  latter.  The  possession  of  the  mortgagor,  and  those 
claiming  under  him,  is  never  regarded  as  adverse  to  the  rights 
of  the  mortgagee,  R.  Chamberlin  could  not  insist  on  an 
adverse  possession  had  he  continued  in  poosession ;  and  it  is 
equally  clear  that  Little's  possession  was  not  adverse,  Hi; - 
gins  V,  Muir,  4  Cranch,  419;  Hughes  v.  Edwards^  9 
Wheaton,  489 ;  Jackson  v,  Jackson,  5  Conn,  173 ;  Thayer 
?.  Vramt,  I  McCord's  Cb.  R.  395-7,  (cit^  8  Am.  JSq.  I>ig. 
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397,  pi.  20) ;  FUchburgh  Man,  Co.  y.  Mdom^  15  Mass.  R.     Okahob, 
270;  WUder  v.  Houghton,  1  Pick.  90;  HunfY.  Huni,  14      ^^t* 
Pick.  374 ;  Tucker  v.  JTeefer,  4  Vt.  R.  161 ;  Reed  v.  ShepU,    ^^^^.^^^ 
6  Vt.  R.  602 ;  4  Kent's  Comm.  151 ;  Newman  v.  Chapman^      Lym&n, 
2  Rand's  R.  93,  cited  in  Adam*8  Ejectment ,  31  (n.) ;  Noyee  uttiJuoL 
V.  Sturdevantj  18  Maine  R.  104;  EllUhorp  v.  Dewing^  1 
D.  Chip.  R.  141 ;  Ckolmonddy  v.  Clinton  et  al,  2  Merivale, 
359. 

So  if  a  tenant  at  will  execute  a  lease  and  give  possession, 
of  the  premises  to  his  lessee,  the  owner  of  the  land  is  not 
thereby  disseized.  Jackson  v.  Rogers,  1  Johns.  Cases,  33. 
Nor  is  his  conveyance,  in  fee,  a  disseizin,  unless  at  the  elec- 
tion of  his  landlord.  Jackson  v.  Davis,  5  Conn.  R.  134. 
And  even  the  holding  over  of  a  tenant  for  life,  after  the  de- 
termination of  his  estate,  though  he  claims  in  fee,  is  not  a 
disseizin  of  the  rightful  owner.  Varrick  et  al.  v.  Jackson, 
2  Wend.  R.  166  ;  Lyon  v.  Burtiss,  20  Johns.  R.  491. 

II.  As  to  the  rights  under  the  Jjyman  mortgage. 

1.  The  payment  of  interest  on  the  note,  within  fifteen 
years,  evidenced  by  the  endorsements  thereon,  the  admissions 
of  E.  Chamberlin  that  the  debt  is  due,  and  the  recognition 
of  the  existence  of  the  debt  by  the  Littles,  when  they  quit* 
claimed  to  E.  Chamberlin  in  1829,  clearly  take  the  case  out 
of  the  statute  of  limitations. 

2.  The  possession  by  the  Littles  of  lots  1  and  2  was  not 
adverse,  so  as  to  avoid  the  mortgage,  for  three  reasons.  1. 
Both  parties  claim  under  R.  Chamberlin,  and,  consequently 
under  the  same  title.  Jackson  v.  Bard,  4  Johns.  R.  230 ; 
WiUiams  v.  Thomas,  12  East,  153.  2.  The  exchange  of 
lands,  in  1811,  under  which  Little  claims,  is  void  by  our  stat-* 
ttte  of  frauds,  and  does  not  lay  the  foundation  for  an  adverse 
possession.  An  act  or  deed  which  is  void  cannot  be  the  foun* 
dation  of  an  adverse  possession,  for  it  can  give  no  color  of  title. 
Doe  y. Turner,  9  Wheat.  R.  54 1  ;  PoimII  v.  Harmon,  2  Pet. 
R.  241  ;  JacksMi  v.  Delano,  13  Johns.  R«  552  ;  Holyoke  v. 
Haskins,  5  Pick.  20,  27  ;  Dufour  v.  Cam/raw,  1 1  Martin's 
R.71 5 ;  Frique  v.  Hopkins,  4  id.  U.  S.  224  ;  La Frambais  v. 
Jackson,  8  Cow.  589, 605 ;  Jackson  v.  Vosburgh,  9  Johns.  R^ 
270 ;  Tilling.  Adam's  on  Eject.  Appendix,  464-5-6*7-8 ; 
Beach  v.  CatUn,  4  Day's  R.  284.  Edward  Little  was  a 
mere  tenant  at  will  to  R.  Chamberlin  and  those  claiming- 
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under  him,  and  the  conveyance  to,  and  entry  of  J.  Little, 
senior,  was  not  a  disseizin  of  those  holding  the  legal  title 
'  from  R.  and  J.  Chamberlin.  At  the  date  of  the  mortgage, 
this  title  had  vested  in  E.  Chamberlin,  who  had  an  undoubted 
right  to  execute  the  deed,  as  Little  must  be  regarded  as  his 
tenant  holding  at  sufferance.  Jackson  v.  Rogers,  1  Johns. 
Cases,  33.  3.  A  mortgage  is  not  a  conveyance  witbio  the 
statute  agaihst  selling  pretended  titles.  Leonard  v.  Bas^ 
worth,  4  Conn.  R.  421 ;  Green  v.  Scotnl,  4  Day,  234 ;  4 
Kent's  Com.  449;  Alkn  v.  Smithy  1  Leigh's  Eng.  R.  231  ; 
Converse  v.  Searls,  10  Vt.  578.  If  a  mortgage  is  not  within 
this  statute,  the  mortgage  to  the  intestate  was  valid,  and 
passed  the  interest  Raymond  Chamberlin  had  in  lots  1  and  2. 
If  it  be  said  that  the  conveyances  from  Raymond  to  Erastus 
were  void  as  to  these  lots,  on  the  ground  of  an  adverse  pos- 
session, we  answer,  that  the  first  conveyance  was,  in  effect,  a 
mortgage  of  his,  Raymond's,  equity  of  redemption,  to  secure 
Erastus  for  the  payment  of  the  Olcutt  and  Lyman  debt,  and 
his  subsequent  conveyance  was  a  mere  release  of  his  right  to 
redeem. 

3.  The  testator  was  a  bona  fide  purchaser,  without  notice 
of  Little's  equitable  title.  The  deed  of  1815  from  Edward 
Little  to  his  father,  J.  Little,  senior,  does  not  cover  lot  No. 
2,  nor  that  part  of  No.  1  conveyed  by  the  mortgage.  The 
deed  of  1817,  between  the  same  parties,  was  not  recorded 
till  1821,  and  even  notice  of  this  deed  would  not  afford 
notice  of  the  grantee's  claim,  as  it  contained  no  particular 
description  of  any  land.  Nor  did  the  possession  of  Little 
affect  the  testator,  as  it  does  not  appear  that  the  testator  had 
any  knowledge  of  it.  Had  knowledge  of  this  fact  been  brought 
home  to  him,  he  would  have  been  bound  by  any  equitable 
title  existing  in  the  former. 

4.  If  lots,  Nos.  1  and  2  are  not  bound  by  the  mortgage, 
then  we  insist  that  the  plaintiffs  have  an  equitable  lien  on  9 
and  10,  on  the  ground  of  substitution.  These  lots  were 
received  in  exchange  for,  and  stand  in  the  place  of,  1  and  2. 
These  lots  would  be  bound  by  this  equity  in  the  hands  of  E. 
Chamberlin  ;  and  Little,  senior,  claiming  under  and  through 
the  exchange,  having  full  knowledge  of  all  the  circumstan- 
ces, is  also  bound  by  the  equity,  which  is  to  be  regarded  as 
running  with  the  land.    The  lots  are  equally  affected  by  the 
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litn  in  the  hands  of  Atkinson,  as  he  holds  in  the  right  of  his     Omsat, 
wife^  who  claims  as  heir  to  J.  Little,  senior.    HamUion  y.       ||][^^ 
Royce,  2  Scho.  &.  Lef.  315 ;  Harvejf  y.  AshUy,  cited  in  2    Admr'i  of 
Scho.  Sl  Lef.  328  ;  2  Sugden's  Vendors,  341  ;  in  the  mat*      Ljmmii 
ter  of  JEfou^e  and  WtfCy  1  Paige,  125;  WhUey.  KnappetaL  Litu  **«c  •!. 
8  Paige,  173. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  —  The  object  of  this  bill  is  to  foreclose 
a  mortgage,  executed  by  Erastus  Chamberlin  to  the  orators 
and,  also,  to  compel  the  defendants  to  pay  the  sum  due  on 
a  mortgage  executed  by  Raymond  Chamberlin  to  Ephraira 
Lacy,  which  the  orators  have  been  compelled  to  pay.  Or  if 
the  mortgage,  executed  by  Erastus  Chamberlin,  does  not 
include  certain  lots,  No.  1  and  2,  —  that  the  mortgage  may 
be  considered  and  decreed  as  a  lien  on  Nos.  9  and  10,  which 
were  received  by  Litrle  in  exchange  for  Nos.  1  &  2,  because 
Nos.  1  and  2  were  inserted,  by  mistake,  instead  of  Nos.  9  and 
10. 

It  appears  that,  in  September,  1806,  Raymond  Chamberlin 
executed  a  mortgage  deed  to  Ephraim  Lacy,  of  a  part  of  lota 
No.  1,  2  and  9,  with  other  lands  ;  that,  in  1811,  Raymond 
Chamberlin  exchanged  with  Edward  Little,  and  put  him 
into  possession  of  Nos.  1  and  2,  and  received  in  exchange 
therefor,  that  part  of  No.  9  of  which  he  was  not  then  the 
owner,  and,  also.  No.  10.  In  1815,  Raymond  deeded  to 
Erastus,  and  in  1818,  Erastus  mortgaged  to  the  orators. 

If  the  orators  are  entitled  to  foreclose  this  mortgage 
against  the  defendant,  Little,  it  must  be  on  the  ground  that 
Little  is  assignee  of  the  mortgagor,  Erastus  Chamberlin  ;  for 
if  Little  holds  by  an  elder,  or  independent,  or  adverse  title, 
the  orator  cannot  make  him  a  party  to  a  bill  of  foreclosure, 
as  he  could  be  under  no  legal  or  equitable  obligation  to  pay 
that  mortgage.  The  defendant,  Little,  is  not  assignee  of  the 
mortgagor,  Erastus  Chamberlin,  in  consequence  of  any  deeds 
executed  by  Erastus  to  Little.  The  only  deed  from  Erastus, 
in  evidence,  is  the  one  executed  by  him  to  Little  in  1826, 
and,  as  all  the  land  described  in  Erastus'  mortgage  to  the 
orator,  which  was  included  in  the  deed  of  Erastus  to  Little, 
in   1826,  was  reconveyed  by  Little  to  Erastus  in  1829,  the 
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ORAifiit,  defendant.  Little,  cannot  be  stud  to  bold  under  the  mortga* 
ifS^*  gor,  Eraatiis,  in  consequence  of  any  deed  of  cooveyance. 
Admr'0  of  '^**®  *'*'®  ^^  ^^  defendant,  Little,  is  wholly  adverse  to  that 
LjiMii  of  the  orators  under  the  mortgage  from  Erastus.  In  1811, 
rattiest  «i.  Edward  Little  made  the  exchange  with  Raymond  Chamber- 
Hn,  by  virtue  of  which,  Little  went  into  possession,  claiming 
these  lots  as  his  own.  In  May,  1815,  E.  Little  convey- 
ed to  Josiah  Little  ;  and  though  it  may  be  doubtful  whether 
the  deed,  then  executed  by  Edward  Little,  contained  and 
conveyed  the  lands  in  question,  yet  we  learn,  from  the  testi- 
mony, that  it  was  intended  to  convey  these  lots,  and  that  Jo- 
aiah  Little  immediately  went  into  possession,  claiming  them 
as  bis  own.  Little  being  thus  in  possession,  the  deeds  from 
Baymond  and  the  heirs  of  Joseph  Chamberlin,  to  Erastus, 
executed  in  July  1815,  and  in  1816,  were  inoperative  and 
void  by  force  of  the  statute  of  1807,  against  purchasing 
lands  of  which  another  is  in  adverse  possession  ;  and  this 
•Sect  is  not  obviated  by  the  claim  set  up  in  the  bill,  that  the 
deed  from  Raymond  to  Erastus  was  intended  as  a  mortgage. 
The  deed  is  absolute  in  its  terms,  and  there  is  no  proof  that 
iC  was  otherwise  intended.  Nor  is  this  effect  obviated  by 
the  fact  that  the  exchange,  made  in  18 11,  was  by  parol.  As 
possession  immediately  accompanied  the  exchange,  and  the 
parties  entered  into  possession,  claiming  ownership,  their  re- 
spective possessions,  for  fifteen  years,  would  have  ripened 
irito  a  perfect  title. 

The  possession  of  Little  being,  then,  adverse,  no  part  of 
these  lots,  Nos.  1  and  3  passed  to  Erastus,  or  could  pass  by 
his  mortgsgpe  deed  to  the  orators.  The  orators  are,  therefore, 
not  entitled,  on  the  ground  of  the  mortgage  to  Lyman,  to  any 
decree  against  the  defendant.  Little,  for  Nos.  1  and  2.  The 
fourth  part  of  No.  9  was  released  to  them  by  Erastus,  in 
1836,  and  is  not  now  in  controversy. 

The  next  qaestion  is,  whether  the  mortgage  of  the  orator 
shouM  be  corrected,  so  as  to  embrace  Nos.  9  and  10,  whieb 
were  received,  instead  of  Nos.  1  and  2. 

The  answer  to  this  is,  there  is  no  evidence,  whatever,  of 
any  sueh  mistake  ;  and  equity  will  not  correct  a  mistake  in 
a  writteq  instrument,  except  on  clear  and  undoubted  testi* 
mony.  ^  Oo  no  ground,  whatever,  can  the  orators  have  any 
claim  against  the   defendants,  Little  or  Atkinson,  on  the 
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mortgage  executed  to  their  intestate  by  Erastus  Chamberlin.  ^**"J*' 
On  the  mortgage  executed  by  Raymond  Chamberlin  to  1^43.' 
Lacy,  called  the  Lacy  mortgage,  the  equitable  claim  of  the  ~Admr*§  of 
t>rator9  stands  on  different  grounds.  This  mortgage  was  an  Ljm%a 
incumbrance  on  Nos.  1  and  2,  owned  by  Little,  as  well  as  on  Little  •!  ct. 
the  other  lands  contained  and  described  in  the  deed  of  mort- 
gage from  Erastus  Chamberlin  to  the  orators  ;  and  if  either 
were  compelled  to  pay  the  same,  they  could  call  on  the  other 
for  remuneration  of  an  equitable  portion  of  the  money  thus 
paid  for  their  common  benefit.  The  orators  have  been  com- 
pelled to  pay  the  whole  amount  of  the  mortgage  incum- 
brance, and  thereby  have  relieved  the  lands  of  the  defendant 
from  the  incumbrance  created  by  that  mortgage,  and  what 
existed  at  the  time  of  the  parol  exchange  made  between  Ed- 
ward Little  and  Raymond  Chamberlin.  According  to  the 
principle  on  which  the  court  made  the  decree  in  the  case  of 
Payne  v.  Hathaway,  3  Vt.  212,  the  defendant  should  pay 
his  proportion,  unless  he  has  shown  a  good  reason  for  not 
doing  so,  by  his  answer,  and  the  testimony.  The  statute 
against  purchasing  lands  when  there  is  an  adverse  possession 
does  not  apply.  But  the  defendants  insist  upon  the  statute 
of  limitations,  and  upon  the  presumption  arising  from  his 
possession,  for  fifteen  years.  Both  of  these  defences  are  re- 
moved by  the  admission  made  by  him,  in  his  answer,  that, 
in  August,  1829,  this  mortgage  was  then  ain  outstanding  and 
existing  incumbrance,  which  is  equivalent  to  an  admission 
that  it  was  not  paid,  and,  also,  by  the  decree  of  foreclosure 
obtained  by  Lacy  at  the  March  term  of  this  court,  1835, 
against  Raymond  Chamberlin,  as  well  as  against  the  orators. 
The  debt  to  Lacy  being  thus  unpaid,  as  appears  by  the  admis- 
sions of  Raymond  Chamberlin,  as  proved  by  the  decree,  as 
well  as  by  the  admission  of  the  defendant  in  August,  1829, 
neither  the  statute  of  limitations,  nor  the  presumption  arising 
from  possession,  could  have  prevented  Lacy  from  obtaining 
the  decree  against  the  defendants,  if  they  had  been  made 
parties  to  that  bill,  nor  do  they  stand  in  the  way  of  the  ora- 
tors' claim  in  this  bill. 

It  is  objected  that  the  decree  made  in  the  suit  of  Lacy 
against  the  orators,  is  not  evidence,  in  this  case,  inasmuch  as 
it  has  not  been  filed   as  an  exhibit.      It  being  stated  in  the 
Vol.  XV.  s.  &•  vol.  i .  75 
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Ojujias,    present  bill,  and  admitted  in  the  aniwer,  wiUiMt  any  laftf* 

1&43.'      ^nce  to  the  decree  or  proceedings^  it  is  to  be  considerod  at 

Admr*i  of   P^^^^^  ^°^  ^^  evidence^  so  lar  as  it  is  slated  and  admitlad;. 

LyoMD     Had  it  been  only  admitted  in  the  answer  and  rtfentd  iOf  as 

Little  e<  al.  ^^^  ^^^  written  document  in  the  case  of  Cox  ▼.  JMingkam, 

1  Jacob,  339,  the  orators  should  have  filed  the  record  as  an 

exhibit. 

It  is,  however,  urged  that  the  orators  cannot  be  treated  as 
assignees  of  the  Lacy  mortgage,  inasmuch  as  their  mortgage 
did  not  contain  Nos.  ]  and  2,  in  consequence  of  the  adverse 
possession  of  the  defendant.  The  orators  are  not  consider** 
ed  as  the  assignees  of  the  mortgage  as  to  thoee  lots,  for  if 
they  were  such,  they  would  be  entitled  to  a  foreclosore 
against  the  defendant  for  the  whole  sum  of  the  Lacy  mort- 
gage. But  it  is  on  the  ground  that  they  have  no  claim  la 
those  lots,  but  have  been  compelled,  in  order  to  relieve 
their  other  lands  from  that  incumbrance,  to  pay  that  mort- 
gage, and  thereby  relieve  the  defendant  from  that  incum- 
brance. We  are,  therefore,  of  opinion,  that,  for  the  propor- 
tion of  the  money  paid  by  the  orators  on  the  decree  obtained- 
by  Lacy,  in  March  1835,  the  oratora  have  a  decree  against 
the  defendant ;  and  this  proportion  was  correctly  ascertained 
and  settled  by  the  chancellor,  and  that  the  orators  are  enti- 
tled to  relief  under  this  bill,  wherein  they  piay  for  a  foreclo- 
sure of  the  Lacy  mortgage,  and  also  for  such  other  relief  aa 
the  facts  or  proof  would  warrant  The  cost  on  the  Laej 
mortgage  should  be  borne  proportionably  by  the  oratota  and 
defendant,  as  it  was  money  which  ^he  orators  were  compel- 
led to  pay  on  an  incumbrance  on  the  lands  therein  describ- 
ed ;  and  the  orators  were  in  no  fault,  because  Lacy  didoei 
make  the  defendants  parties  to  his  bill.  The  securily  of 
Lacy  being  sufficient,  without  resorting  to  the  defendants^  be 
probably  did  not  wish  to  involve  himself  in  the  oontroverqr 
which  has  embarrassed  these  contending  parties. 

Upon  the  subject  of  dismissing  Atkinson,  with  costs,  we 
would  observe  that  costs  are  so  much  within  the  discretion 
of  the  chancellor,  that  this  court  will  rarely,  if  ever,  alter  or 
disturb  a  decree  made  by  him,  as  to  costs.  We,  however, 
see  no  reason  why  this  discretion  was  not  properly  essroiaad 
in  this  case. 

The  decree  of  the  chancellor  is,  therefore,  aflinned,  eMepI 
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that,  M  Hie  time  for  the  payment  has  elapsed  it  will  be  ne*     Oravob, 
cBiiiy  to  czleDd  it  to  the  Ist  of  Aogust  next ;  and  the  chan*       i^^ 
eelbr  wiH  be  diraeled  to  alter  tbe  decree  accordingly.  jahMoa 


Datid  Johnson  v,  Harbison  Batlet. 
(bi  Chancery.) 

Tie  thMttn  of  the  town  of  Newbury,  granted  by  the  governor  of  New-Tork 
to  J«oob  Bay  ley  nn4  others,  wm  in  confirmation  of  a  grant  of  said  town 
f reriooaly  made  by  the  governor  of  New-Hampshire,  and  said  Bayley 
held  the  township,  so  granted,  in  trust  for  the  proprietors  named  in  the 
charter  from  the  governor  of  New-Hampshire. 

Where  a  grantee  nnder  the  New-Hampshire  charter  had  always  claimed  a 
fMtkolar  right,  —  paid  all  the  taxes  thereon,  bnt  had  never  taken  poi* 
eeaaioB  of  a  wild  lot  belonging  to  such  right,  he  was  treated  as  the  owner 
of  soch  lot  and  said  Bayley  as  holding  in  trast  for  him,  and  where  tbe 
administrator  of  said  Bayley  bad  sold  and  deeded  the  lot  to  the  defend- 
ant, after  a  lapse  of  over  sixty  years  from  the  time  of  said  grant,  the  de- 
Ibsdaat  was  decreed  to  convey  the  lot  to  the  orator,  who  was  the  owner 
lhtre<if  vader  a  proprietor  named  in  the  N.  H.  charter,  and  had  always, 
paid  the  taxes  thereon. 

This  was  an  appeal  from  a  decree  of  the  court  of  chan- 
cery, that  the  defendant  execute  and  deliver  to  the  orator  a 
deed  of  quit  daim,  of  a  lot  of  land  in  Newbury,  containing 
one  hundred  acres,  being  lot  No.  55. 

The  orator,  in  his  bill,  set  forth  and  chaiged,  among  other 
things,  in  substance,  that  on  the  18th  day  of  May,  1763,  the 
governor  of  New-Hampshire  granted  a  charter  of  the  town 
of  Newbury,  in  the  county  of  Orange,  to  Jacob  Bay  ley,  John 
Hugh  and  certain  other  persons  therein  named  ;  that,  imme- 
diately afterwards,  viz.,  in  1763,  the  said  grantees  took  pes- 
aession  of  said  town,  caused  the  same  to  be  surveyed,  and  di« 
Tided  the  lands  therein  among  said  grantees ;  that,  in  this 
division,  lot  No.  55,  containing  one  hundred  acres,  was 
drawn  and  set  to  the  right  of  John  Hugh ;  that  in  conse- 
quence of  the  order  in  council  of  the  government  of  Great 
Britain,  made  on  the  9(Hh  of  July,  1764,  and  of  the  contro- 
versy between  New- York  and  New-Hampshire,  relative  to 
tbe  division  line  between  those  (then)  provinces,  the  propri- 
eCota  of  Newbory,  at  a  regular  meeting,  held  in  1771,  by 
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1843. 
Johnson 
Bayiej. 


▼ote»  authorized  md  appointed  the  nid  Bayley  to  pitoeedto 
New-York  and  procare  for  them  a  charter  from  the  govern* . 
~  or  of  that  province,  confirming  to  them  the  charter  so  giant- 
ed  by  the  governor  of  New-Hampshire ;  that^  in  pursuance 
of  Baid  vote,  the  said  fiayley  proceeded  to  New- York,  and,  by 
petition  in  writing,  represented  to  the  governor  of  New- York 
that  the  governor  of  New-Hampshire  had  granted  to  him 
and  the  other  proprietors  of  Newbury,  a  charter  of  said  town, 
&c.,  and  that  said  proprietors  had  authorized  him  to  obtain, 
in  trust  for  them,  a  charter  of  said  town  from  the  governor 
of  New- York  for  the  purpose  of  quieting  their  title  to  said 
town,  that,  thereupon,  the  governor  of  New- York  granted  a 
charter  of  said  town  to  the  said  Bayley  and  twenty-four  other 
individuals  therein  named,  dated  March  19,  1792,  as  a  con- 
firmation grant  to  said  proprietors;  that  on  the  2l8t  day  of 
March,  1792,  the  twenty-four  grantees,  named  with  the  said 
Bayley,  in  said  last  mentioned  charter,  released  and  convey- 
ed, to  said  Bayley,  all  their  right,  title  and  interest  to  the 
lands  in  said  Newbury,  under  said  last  mentioned  charter ; 
that  said  charter  from  the  governor  of  New-York»  and  said 
release  from  said  grantees  to  said  Bayley  were  made  to  him 
in  trust  for  the  proprietors  and  owners  of  said  land  under  the 
New-Hampshire  charter,  and  were  so  received^md  accepted 
by  said  Bayley ;  that  said  Bayley,  when  requested,  quit 
claimed,  from  time  to  time,  to  the  owners  of  land  in  said  town, 
under  the  New-Hampshire  charter,  the  tracts  of  land  sever- 
ally owned  by  them,  without  demanding  any  consideration 
for  such  conveyances  ;  that  no  proceedings  were  ever  had, 
nor  survey  made  under  the  New-York  charter,  but  the  same 
was  always  regarded  by  said  proprietors  as  a  confirmation  of 
the  grant  previously  made  by  the  governor  of  New-Hamp- 
shire, and  that  said  Bayley  never  set  up  any  claim  or  title  to 
any  of  said  lands,  under  the  New- York  charter,  or  under  said 
release  from  the  other  grantees  to  him,  but  always  treated 
his  title  under  the  New- York  charter  as  one  held  in  trust  for 
the  benefit  of  the  proprietors  and  purchasers  under  the  New- 
Hampshire  grant. 

And  the  orator  further  set  forth  and  charged,  that  the  said 
John  Hugh  and  Anna,  his  wife,  on  the  third  day  of  March* 
1770,  for  the  consideration  of  one  hundred  and  forty,  pounds 
by  their  deed  of  that  date,  duly  executed,  coovejed  said  lot, 
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Nob  6&f  frtih  other  lands,  to  one  Samael  Hale  ;  that  said  Okaiob, 
Hale,  on  the  20th  of  December,  1779,  for  the  consideration  ^  ^Sit' 
of  thirty  pounds,  by  his  deed  of  that  date,  duly  executed,  joi,n,on 
ooQVeyed  said  lot  No.  55,  to  Thomas  Johnson,  the  father  of  v. 
the  orator ;  that  the  said  Thomas,  by  his  last  will  and  testa-  ^y^T- 
meat,  devised  said  lot,  No.  55,  to  the  orator  and  other  devi- 
sees, and  that  after  the  death  of  said  Thomas,  his  said  will  was 
duly  proved  and  allowed  in  the  probate  court  for  the  district 
of  Bradford,  to  wit,  on  the  20th  of  February,  1819,  and  that 
tlie  other  devisees  of  said  Thomas  afterwards  conveyed  all 
their  interest  in  said  lot.  No.  55,  to  the  orator ;  that  said 
Bayley  died,  in  the  year  1815,  poor  ;  that  no  administration 
was  taken  of  his  estate  until  the  27  th  day  of  September, 
1832,  on  which  day  administration  thereof  was  granted  to 
Tappan  Stevens,  by  the  probate  court  for  the  district  of 
Bradford,  who,  on  the  same  27th  day  of  September,  1832, 
obtained  license  fom  said  probate  court  to  sell  all  the  real 
estate  of  the  said  Jacob  BajJey  ;  that  the  defendant,  prior  to 
the  14th  day  of  February,  1842,  frequently  applied  to  said 
Stevens  to  convey  to  him  said  lot  No.  55,  but  the  said  Ste- 
vens from  time  to  time  declined  making  such  conveyance, 
and  assigned  as  a  reason  therefor,  that  said  lot  equita- 
bly belonged  to  the  orator;  and  that  he,  Stevens,  had  no 
r^ht  to  sell  the  same ;  that  on  the  day  and  year  last,  afore- 
said, the  said  Stevens,  as  such  administrator,  conveyed  said 
lot,  No.  55,  to  the  defendant,  by  deed  of  quit  claim,  for 
which  deed,  the  defendant  gave  his  note  for  fifty  dollars, 
which  remained  unpaid ;  —  that  the  orator  had  commenced 
an  action  of  ejectment,  against  the  defendant,  to  recover  the 
seizin  and  possession  of  said  lot.  No.  55,  which  was  still  pen- 
ding in  the  Orange  county  court,  and  praying  that  the  de- 
fendant might  be  enjoined  from  setting  up  any  title  to  said 
lot,  in  said  action,  and  that  he  be  decreed  to  convey  said  lot 
No.  55,  to  the  orator,  and  for  further  relief. 

The  defendant,  in  bis  answer,  denied  the  equity  of  the 
orator's  claim,  and  that  Jacob  Bayley  held  said  lands  under 
the  charter  from  the  governor  of  New- York,  in  trust  for  the 
grantees  and  proprietors  under  the  charter  from  the  governor 
of  Nefir-Hampshire.  He  also  denied  all  knowledge  of  the 
orator's  daim  as  ce$tui  que  truBt,  but  admitted  that  he  knew 
tbe  oialor  claimed  the  lot  in  questiony  and  supposed  that 
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Orahgb,    claim  to  be  fonnded  on  the  orotof's  possession.    The  pomti 
1843.'      of  defence,  stated  and  relied  upon  in  the  answer,  siifllcieiitif 


Baylejr. 


Johnion     app®**''  fro™  the  opinion  of  the  court. 
.!l.         The  answer  was  traversed,  and  testimony  taken.      Tiia 
facts  found  by  the  court,  are,  also,  fully  stated  in  the  opioidii* 
Among  the  witnesses  who  testified  was  Isaac  Bfiiyley,  a  ton 
of  Jacob  Bayley,  the  latter  being  known  as  general  Bayley* 

fV.  Upham  and  E.  Farr  for  defendant, 

1.  We  contend,  that  the  orators  have  no  title  to  the  lot 
of  land  in  question,  either  in  law  or  equity.  The  legal  titfe 
is  admitted  to  be  in  the  defendant,  and  the  equitable  title  m 
presumed  to  be  there  also,  unless  clearly  proved  to  be  ebe- 
where.    ' 

2.  That  there  was  no  trust  on  the  part  of  Jacob  Bayley, 
created  by  the  New  York  charter,  within  the  power  of  a 
court  of  equity  to  enforce.  He  procured  the  charter  at  bis 
own  expense.  No  funds  were  furnished  him  by  the  penoof 
who  claimed  to  be  the  proprietors  of  Newbury,  under  Che 
New  Hampshire  charter.  No  trust  appears  on  the  hoe  of 
the  charter,  and  no  writing  was  executed  by  Bayley  creatiiig 
or  declaring  one.  But  it  is  claimed  by  the  orator,  that  there 
was  a  resulting  trust,  arising  by  operation  of  law,  on  the  part 
of  Jacob  Bayley,  and  this  court  ought  to  compel  an  execs- 
tion  of  it.  We  admit  the  doctrine  of  resulting  trusts ;  bat 
insist  that  nothing  was  done  by  the  proprietors,  and  land 
owners  of  Newbury,  from  which  such  a  trust  could  arise  in  tbia 
case.  4  Kent's  Com.  3  ed.  305--6  ;  1  Cruise's  Dig.  811,  pL 
41  ;  Lloyd  v.  Spittet,  2  Atk.  150. 

In  Peebles  y.  Reading,  8  Serg.  &  Rawle.  484,  Doocan,  J. 
said,  <<  if  a  man  employs  another,  by  parol,  as  his  agent,  to 
'  buy  an  estate  for  him,  and  the  agent  buys,  and  pays  for  it 
with  his  own  money,  and  takes  the  conveyance  in  his  o#n 
name,  it  would  not  be  a  resulting  trust."  2  Sugden,  817—18 
&  n.  In  the  case  at  bar,  it  should  be  remembered,  Sam- 
uel Hale  claimed  to  be  the  owner  of  the  lot  in  question,  by 
virtue  of  a  quit  claim  deed,  from  John  and  Anna  Hngii,  at  tlia 
time  Jacob  Bayley  obtained  the  New  York  charter.  The  €r« 
ator,  therefore,  in  order  to  sustain  his  bill,  must  satitfy  tha 
court  that  Jacob  Bayley,  in  his  life  time,  held  the  lot  in 
tiou;  in  trust  for  Hale.    This  we  think,  cannot  be  i 
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Hale  was  not  one  of  the  proprietors  of  Newbury,  under  the 
New  Hampshire  charter,  and  no  part  of  the  cost  of  the  New 
York  charter,  was  suscaioed  by  him.     Steere  v.  Sleerey  5" 
lohos.  Cb.  R.  1 ;    Botsfard  v.  Burr,  2  Johns.  Ch.    R. 
409. 

8.  If  any  trust  was  created  by  the  New  York  charter,  on 
the  part  of  Jacob  Bayley,  it  was,  we  insist,  conditional ;  that 
is  to  say,  he  was  only  under  obligation  to  convey  to  such  oi 
the  proprietors  and  land  owners  of  Newbury,  as  should  apply 
to  bim  within  a  reasonable  time  for  deeds,  and  pay  their  pro- 
portions of  the  expenses  incured  by  him  in  procuring  the 
charter.  A  trustee,  acting  in  good  faith,  is  always  entitled 
to  a  prompt  indemnity  for  his  necessary  disbursements  and 
expenses,  and  has  a  lien  on  the  trust  property  for  ihem.  Mur' 
raig  V.  D€  Roitenham,  6  Johns.  Ch.  R.  62 ;  and  it  makes  no 
diflference  whether  they  were  stipulated  for  or  not.  McMilkr 
y.Scoit,  1  Monroe's  R.  151;  2  Eq.  Dig.  505,  pi.  32, 33;  Sha^ 
Mr  T.  RadUy,  4  Johns.  Ch.  R.  319. 

4.  From  the  lapse  of  time,  and  the  death  of  all  the  origi- 
nal parties,  the  court  will  presume  a  discharge  and  extin- 
gmhment  of  the  trust,  if  one  existed.  Jacob  Bayley  lived  in 
Newbury  forty  three  years  after  he  procured  the  New  York 
charter,  and  no  person,  claiming  to  own  the  lot  in  question, 
applied  to  him  for  a  deed  of  it.  The  presumption,  therefore, 
ia  irresistable,  that  Bayley  was  discharged  from  his  trust,  or 
that  the  pretended  owner  of  the  lot  abandoned  it,  rather 
than  apply  for  a  deed  and  pay  his  proportion  of  the  expense 
of  the  charter. 

It  is  too  late,  we  think,  after  the  lapse  of  seventy  years,  to 
call  for  the  execution  of  a  trust  resting  in  parol.  Prevosi 
V.  Graiz,  6  Wheat.  481 ;  Hillary  v.  fValkr,  12  Yes.  261 
9C6. 

5*  If  Jacob  Bayley  held  the  lot  in  trust,  the  court  will  not 
eompel  the  defendent,  Harrison  Bayley,  to  execute  it,  because 
ha  had  no  notice  of  it  at  the  time  of  his  purchase.  It  is 
wdl  lettled,  we  apprehend,  that  the  purchaser  of  the  legd 
tide  cannot  be  affected  by  any  latent  equity,  of  which  he  has 
not  actual  notice,  or  which  does  not  appear  on  some  deed 
neeessary  to  the  deduction  of  his  title. 

Notioa  of  the  pretended  trust  is  denied  by  the  defendants 
md  no  proof  has  been  taken  to  contradict  it. 


Orahgi, 
March, 
lti43. 

Johnson 
Bayiey. 
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Actual  notice  of  trust  must  be  proved ;  vague  reports  will 
not  be  sufficient,  2  Sugden,  315,  316.  1  Story's  Eq.  75» 
119,  120,  372,  396,  399.  Nor  will  a  general  claim  of  title 
be  sufficient  to  affect  a  person  with  notice  of  a  deed,  of 
which  he  does  not  appear  to  have  bad  knowledge.  2  Sug* 
den,  316,  339;  JoUand  y.  Siainbrtdge,  3  Yes.  Jr.  478. 
So  in  the  case  at  bar,  notice  to  the  defendant,  that  the  ora- 
tor claimed  the  lot  in  question,  by  possession,  was  not  sufficient 
to  aifect  him  with  notice  of  the  trust  charged  in  the  bill,  of 
which  it  appears  he  had  no  knowledge.  2  Sugden,  295. 

But  it  is  said,  the  defendant  cannot  claim  as  a  bona  fide  pur- 
chaser without  notice  of  the  trust,  because  he  paid  only  050 
for  the  lot  and  that  in  his  own  note  which  is  now  outstanding 
agdinst  him.  In  answer  to  this  objection  we  say,  1.  that  the 
question  is  not  whether  the  consideration  is  adequate,  bat 
whether  it  be  valuable.  For  if  it  be  valuable,  inadequacy  is 
no  objection  to  it.  2.  That  a  negotiable  promissory  note, 
given  for  the  purchase  money  of  property,  is,  in  this  state, 
payment.  HtUehins  v.  Olcutt,  4  Vt.  R.  549.  The  reason 
why  it  should  be  alleged,  in  the  place  of  bona  fide  purchase, 
that  the  consideration  money  has  been  paid,  is,  that  the  par- 
purchase  is  incomplete  until  it  is  paid,  and  the  purchaser  will 
be  relieved  against  the  payment.  2  Sugden,  357. 
.  6.  If  the  orator  has  failed  to  make  out  the  trust  char- 
ged in  his  bill,  and  notice  of  it  to  the  defendant,  before  his 
purchase,  he  cannot  expect  a  decree  in  his  favor ;  for  the 
other  charges  in  his  bill,  if  true,  are  not  sufficient  to  sustaio 
a  decree  for  any  relief  whatever. 

7.  But  we  say  the  equitable  interest  was  in  Jacob  Bayley, 
for  the  N.  H.  Charter  was  void  and  gave  no  interest  in  law 
or  equity,  of  itself,  and  the  settlements  were  made  with  this 
knowledge.  And  if  an  equity  existed  among  the  N.  H. 
grantees  as  between  themselves  for  the  actual  improvements 
made  on  their  particular  lots,  and  for  the  expenses  of  the 
charter,  and  for  roads,  Slc.  it  was  not  by  virtue  of  the  char- 
ter, as  such,  but  because  labor  deserves  its  reward.  And  it 
was  only  for  the  amount  of  those  improvements  and  that 
expense. 


ji.  Underwoody  J.  Berry y  and  L.  B.  Pecky  for  orator. 
The  New-York  charter  recites  that  it  was  petitioaed  for 
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by  Jacob  Bayley,  in  behalf  or  bimseir  and  the  proprietore  and 
inhabitants  of  Newbury^  and  the  testimony,  written  and  oral, 
shows  conclusively  that  that  charter  was  in  trust  for  the  grant-' 
ees  and  proprietors  under  the  New-Hampshire  grant. 

Another  important  fact  should  not  be  lost  sight  of.  The 
orator  and  his  father  have,  for  the  last  half  century,  paid  the 
taxes  assessed  upon  the  lot,  while  there  is  no  evidence  tend- 
ing to  show  that  Jacob  Bayley  ever  set  up  any  claim  to  it. 

The  fact  that  Jacob  Bayley  took  the  charter,  in  trust,  be* 
ing  established,  the  question  then  arises,  would  not  this  court 
compel  him,  were  he  now  living,  to  execute  the  trust  ?  If  it 
should  be  insisted  that  the  case  is  within  the  statute  of  frauds, 
or  that  all  relief  is  barred  by  the  lapse  of  time,  it  is  a  suffi- 
cient answer  that  no  such  ground  of  defence  is  taken  by  the 
answer. 

But  were  this  difficulty  removed,  neither  of  these  objec- 
tions could  be  sustained. 

1.  The  trust  is  not  within  the  statute,  as  it  arises  from  the 
situation  of  the  parties.  Bayley  was  the  agent  of  the  New- 
Hampshire  claimants  in  the  matter,  and  it  would  have  been 
a  fraud  on  them,  if  he  had  taken  and  held  the  conveyance  in 
his  own  right.  This  a  court  of  equity  would  not  permit  him 
to  do,  and  it  is  what  he  never  claimed  to  do.  The  trust 
most  clearly  arises  by  implication  of  law,  or  in  other  words, 
it  is  a  resulting  trust.  Geddings  v.  Eastman^  5  Paige  56 1 ; 
Holdridge  v.  Gillespie,  2  Johns.  Ch.  R.  30 ;  Davoue  v. 
Fanning,  do.  252,  4  Kent's  Com.  301 ;  Van  Home  v.  Fon- 
da, 5  Johns.  Ch.  R.  388,  409.  But  if  the  trust  was  within 
the  statute,  it  is  proved  by  writing,  under  Jacob  Bayley's 
own  hand,  viz,  the  record  of  the  vote  of  the  proprietors  au- 
thorizing him  to  proceed  to  New  York  and  take  a  charter, 
and  his  petition  to  the  governor  of  New  York.  This  proof 
would  entitle  the  orator  to  a  decree,  as  the  statute  of  1797 
did  not  require  that  a  trust  should  be  created  by  writing,  but 
that  it  should  be  proved  by  writing.  Foster  v.  Hale,  8  Ves. 
695 ;  Movan  v.  Hoys,  I  Johns.  Ch.  R.  342. 

2.  The  lapse  of  time  is  no  bar  to  the  relief  sought.  No 
claim  adverse  to  the  orator's  title  has  been  set  up  until  a  very 
recent  period,  and  no  possession  of  the  lot  taken  until 
defendant  entered.     The  statute  never  commences  running 
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against  a  title  to  real  estate  until  an  adverse  claim  if  aet  opj 
and  neither  courts  of  law  nor  equity  presume  a  conveyance  or 
surrender  of  title  except  to  quiet  a  long  continued  poaaes- 
sion.  In  this  case,  the  orator  has  no  remedy  at  law,  and 
relief  being,  exclusively,  the  object  of  equity  jurisdiction,  the 
statute  cannot  be  pleaded.  Carter  v.  Murray ^  30  Johns.  R. 
576 ;  Kane  v.  Bloodgoody  7  Johns.  Ch.  R.  90 ;  Baker  r. 
Whiting,  3  Sumner,  486  ;  Prevost  v.  Gratz,  6  Wheat.  481 ; 
Elmendorfs.  Taylor,  10  Wheat.  168;  Cholnumdtly  v. 
Clinton,  2  Jac.  &  Walker,  1.  Same  case  is  also  reported 
in  2  Merrivale,  where  it  was  decided  by  the  master  of  the 
rolls. 

3.  Bayley's  title  was  passed  to  the  defendant  by  the  ad* 
ministrator's  deed,  and  he  now  holds  the  trust  estate,  and 
stands  in  Bayley's  place.  The  defendant  cannot  protect 
himself  from  a  decree  for  several  reasons. 

1.  At  the  time  and  before  he  took  his  deed  he  had  full 
knowledge  that  the  orator  claimed  to  own  the  lot. 

2.  The  purchase  money  has  not  been  paid.  Securing  it  by 
note  is  not  sufficient  to  support  the  defence  that  the  defen- 
dant was  a  bona  fide  purchaser  without  notice.  Nothing 
short  of  an  actual  payment  will  do.  Jewett  v.  Palmer^  7 
Johns.  Ch.  R.  65;  Frost  v.  Beekman,  1  ib.  288;  Womdy  v. 
W^ormIy,8  Wheat.  421;  Beame's  Pleas  in  Equity,  246;  Si^- 
den's  Vendors,  356-8. 

3.  When  a  defendant  relies  on  being  a  bona  fide  purcha* 
ser,  he  must  state  that  the  vendor  was  in  possession.  Strode 
V.  Blackburn,  3  Vesey,  226 ;  Wallwyn  v.  Lee,  9  ib.  30 ; 
Daniels  v.  Davison,  16  ib.  252 ;  Boom  v.  Chiles,  lOPeter'Si 
211;  Beame's  Pleas  in  Equity,  244.  He  must  also  state  ibat 
the  vendor  was  seized  or  pretended  to  be  seized.  The  Attor^ 
ney  General  v.  Backhouse,  17  Vesey,  290 ;  Sudgden's  Ven- 
dors, 353. 

4.  The  conveyance  by  the  administrator  is  a  mere  release. 
It  contains  no  covenant  that  the  intestate  had  a  title.  No  case 
can  be  found  where  a  purchaser  under  such  a  conveyance 
has  been  permitted  to  protect  his  purchase.  The  small 
consideration,  ($50)  paid  for  the  lot  by  the  defendant,  is 
strong  evidence  tending  to  show  that  the  purchase  was  not 
bona  fide. 

5.  The  claim  set  up  by  the  defendant^  that  the  lot  in  ques- 
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tion  ia  chargable  with  its  proportion  of  the  expense  of  Jacob 
Bayley  in  procuring  the  New  Hampshire  charter  and  the 
confirmation  charter  from  New«York,  has  no  foundation.  The  ' 
deposition  of  Isaac  Bayley  shows  that  his  father  never  claimed 
any  thing  for  obtaining  the  New-York  charter,  and  that  the 
witness  paid  this  expense.  There  is  no  evidence  tending  to 
prove  that  the  expense  of  the  New  Hampshire  charter  was  not 
paid.  Gen.  Bayley's  declarations  are  not  evidence  on  this 
point  These  expenses  were  a  charge  on  the  prx>prieto£s  in 
their  corporate  capacity,  and  after  the  lapse  of  half  a  century 
they  most  be  presumed  to  have  been  paid. 

But  this  defendant  has  nothing  to  say  on  this  subject. 
If  Gen.  Bayley  or  his  representatives  do  not  assert  a  claim 
on  this  ground,  the  defendant  is  not  to  be  heard  in  this 
matter. 
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The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  —  The  orator  states  in  his  bill,  that  he  is 
die  equitable  owner  of  lot,  No.  55,  in  Newbury  ;  that  the  legal 
title  was  in  Jacob  Bayley  at  the  time  of  his  death,  and  that 
bis  administrator  had,  by  his  deed,  conveyed  this  title  to  the 
defendant  in  violation  of  the  trust  and  duty  of  Jacob  Bayley, 
which  devolved  on  his  administrator. 

It  appears  that  in  1763,  Benning  Wentworth,  then  gover- 
nor of  New-Hampshire,  and  then  exercising  jurisdiction  over 
the  territory  comprehending  the  town  of  Newbury,  granted 
ihe  same  to  seventy-five  proprietors,  of  whom  John  Hugh 
was  one  ;  that  an  order  of  the  king  of  Great  Britain  in  coun- 
cil was  made  in  1764,  by  which  the  west  bank  of  Connecti- 
cut river  was  to  be  the  west  line  of  the  province  of  New- 
Hampshire,  and  the  dividing  line  betwen  that  province  and 
the  province  of  New-York.  It  appears,  further,  that  the  pro- 
prietors, under  the  New-Hampshire  charter,  first  met  June  IS, 
1763,  and  held  several  proprietors'  meetings  in  that,  and  the 
succeeding  years  ;  that,  in  May,  1765,  in  consequence  of  the 
king's  proclamation,  they  voted  to  send  agents  to  New- York 
to  acknowledge  their  jurisdiction,  and  beg  their  protection, 
and  at  a  proprietors'  meeting,  held  November,  1771,  they 
voted  that  Jacob  Bayley  proceed  to  New-York,  and  take  a 
patent  for  them,  and  to  act  for  them  in  other  matters,  as  he 
duwid  find  for  their  good,  and  at  this  meeting,  seven-eighths 
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of  the  proprietoni  are  stated  to  have  been  present.  Mr.  Bay* 
ley,  who  is  called  General  Bayley  by  the  proprietors,  in  1772, 
obtained  a  charter  from  New- York,  in  the  manner  which 
was  then  customary,  in  which  the  land  was  granted  to  him 
and  twenty-four  other  persons  therein  named,  who  immedi* 
diately,  by  deed  of  lease  and  release,  conveyed  the  whole 
tract  to  him.     In  this  grant  it  is  recited  that  he  petitioned  for 
himself  and  the  proprietors  and  inhabitants,  and,  on  the  pre- 
senting the  petition,  it  was  ordered   by  the  governor  and 
council  of  New- York,  that,   previous  to  passing  the  grant, 
the  grantees,  or  some  of  them,  should  execute  a  bood,  con- 
ditioned to  convey  to  the  proprietors  under  the  New-Hamp- 
shire charter,  except  Benning  Wentworth,  the  several  lots, 
shares  and  proportions  which  they  were  entitled  to  under  the 
grant  from  New-Hampshire,  on  their  paying  their  proportion 
of  all  fees,  expense,  &c.     This  grant,  thus  obtained,  was  a 
confirmation  grant,  as  they  were  termed.     After  this,  the 
proprietors  continued  to  hold  proprietors'  meetings,  until  as 
late  as  1791,  and  possibly  afterwards.     In  1788,  a  proprie- 
tors' meeting  was  called  by  General  Bayley,  as  proprietors' 
clerk,   the  application  for  which  was  from  persons  calling 
themselves  proprietors  in  the  township  granted  by  governor 
Wentworth.   From  the  testimony  of  the  son  of  General  Bay- 
ley  and  others,  it  appears  that  General  Bayley  always  deeded 
to  the  New-Hampshire  proprietors,  when  requested  ;  that  he 
claimed  no  expenses  or  fees  from  them  ;   they  were  probably 
paid  in  the  manner  hereafter  mentioned.  From  the  proceed- 
ings of  the  proprietors ;   the  part  taken  in  them  by  General 
Bayley  ;  his  petition  to  the  governor  of  New- York,  and  the 
recital  in  the  grant,  it  is  abundantly  manifested  and  proved, 
by  writing,  as  well  as  by  the   testimony,  that  he  acted  as 
agent  of  the  New-Hampshire  proprietors,  and  held  the  land 
in  trust  for  the  New-Hampshire  proprietors,  himself  among 
the  others. '^The  number  of  rights  which  he,  as  well  as  others, 
claimed  to  hold,  appears  in  the  proprietors'  records.     It  is, 
therefore,  of  no  importance,  at  this  day,  to  inquire  how  many, 
or  how  few,  of  the  New-Hampshire  grantees  settled  in  the 
town  of  Newbury,  as  it  is  manifest  that  the  town  was  settled 
under  the  proprietors  named  in  the  New-Hampshire  grant ; 
the  evidence  of  which  was  then  well  known  and  under- 
stood.     If  any  of  the  proprietors  under  New-Hampshire, 
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ownership,  lapse  of  time  may,  at  this  day,  prevent  any  claim 
Crom  being. set  op  thereto.    It  remains,  therefore,  tcf  inquire  ' 
whethor  there  has  been  any  such  abandonment  of  the  right 
of  John  Hugh,  a  part  of  which  right  the  orator  claims. 

It  appears  that,  so  far  from  Hugh  abandoning  his  right,  in 
1770,  be  conveyed  it  to  Hale ;  that  Hale,  in  1779,  conveyed 
lot  No.  55  toThomas  Johnson,  the  father  of  the  orator,  and, 
undac  the  will  of  Thomas  Johnson,  proved  in  1819,  this  lot 
beeame  the  pr<^rty  of  the  oiator ;  that,  in  1799, 1805, 1808, 
a^d  several  other  years,  Thomas  Johnson  paid  the  taxes  on 
ibis  lot,  and  all  the  taxes  have  been  paid  by  the  orator  and 
bis  father,  and  none  by  the  defendant,  or  General  Bayley. 
It  further  appears  by  the  proprietors'  records,  that  Hugh 
drew  lots  to  two  rights,  and  one  of  bis  lots.  No.  11,  the 
grantee  of  Hugh  conveyed  to  General  Bayley,  who  had  pre- 
viously conveyed  it  to  Doct.  Witherspoon  ;  General  Bayley 
thus  recognizing  the  very  title  under  which  the  orator  claims. 
General  Bayley  died  poor. 

A  question,  then,  is  raised  whether  General  Bayley  bad 
not  some  claim  on  this  lot,  for  his  expenses,  fees,  &c. 
The  expenses  in  obtaining  the  ^New-Hampshire  charter 
appear  to  have  been  trifling,  but  seventeen  doUara  in 
the  whole,  and  for  the  expenses  of  obtaining  the  charter  from 
New-York,  it  appears  that  General  Bayley  never  asserted  any 
claim.  The  money  for  that  purpose  was  probably  raised  by 
his  sale  to  Doct  Witherepoon,  and  George  Clinton,  and  one 
of  the  lots,  set  to  the  rights  claimed  by  Hugh,  No.  11,  was 
sold  by  Bayley  to  Doct.  Witherspoon,  and,  afterwards,  deed- 
ed to  Bayley  by  Hale,  the  owner  of  the  right. 

The  inquiry  then  is,  is  there  any  thing  disclosed,  in  this 
case  as  a  reason  why  the  trust  should  not  be  executed,  and 
the  defendant  decreed  to  deed  to  the  orator.  Every  thing  is 
in  favor  of  decreeing  the  conveyance  and  nothing  opposed  to 
it.  The  orator  and  the  grantees  under  Hugh  have  ever 
claimed  that  right.  AH  the  taxes  on  this  lot  have  been  paid 
by  the  orator  and  his  father.  No  claim,  or  act  of  ownership 
by  Gen.  Bayley,  in  his  life  time,  is  proved.  He  died  poor, 
and  no  administration  was  taken  of  his  estate  for  fifteen 
years.  The  doctrine  of  abandonment  and  lapse  of  time, 
which  has  been  insisted  on  so  strongly  by  the  defendant,  ap- 
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plies  with  much  greater  force  against  the 
against  the  orator. 

From  the  evidence  in  the  case,  in  a  trial  at  law,  the  jnrf 
would  be  directed,  at  this  time,  to  presime  a  gtaat  from 
General  Bayley  to  the  claimants  under  the  right,  according 
to  the  doctrine  of  the  case  in  4  Wend.  p.  68 ;  bat,  as  the 
defendant  has  improperly  interfered  between  the  trustee  and 
the  cestui  que  trusty  it  may  be  proper,  to  put  an  end  to  liti- 
gation, to  compel  him  to  convey  to  the  orator.  Whether  be 
will  have  to  pay  the  fifty  dollar  note  to  the  administrator  of 
Greneral  Bayley,  is  of  no  importance  in  this  case ;  nor  can  he 
complain,  if,  having  bought  one  lawsuit,  he  finds  himself 
visited  with  as  many  as  may  be  necessary  to  prevent  the  con* 
sequences  of  an  improper  and  unjustifiable  interference  with 
the  claim  of  the  orator.  Nor  can  he  call  on  this  court  to 
protect  him  from  the  consequence  of  an  unprofitable  pur* 
chase  of  a  lawsuit,  as  such  purchases  are  not  fitvored  in  a 
court  of  equity. 

The  decree  of  the  chancellor  is,  therefore,  aSnMd  with 
additional  cost. 
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Joseph  A.  Wing  v.  Ozro  Hurlbdrt. 

A  hntlMuicI  is  not  liable  to  an  attorney  for  profeaaional  services  rendered 
his  wife,  in  defend in|^  against  a  petition  for  divorce,  preferred  by  him, 
or  in  procuring  a  bill  of  divorce,  on  her  petition. 

Goods,  or  services  furnishedjor  rendered,  after  the  commencement  of  a  snit, 
beooflM  a  pan  of  the  aeoonnt ;  and  the  party  fnrnishing  or  rendering,  is 
not  oUiged,  while  the  snit  is  pending,  to  receive  pay  for  a  single  charge. 

Where  a  party  intends  to  rely  on  a  tender,  he  cannot  make  it  on  a  trial  be* 
fore  an  auditor,  and  leave  the  money  in  his  hands,  but  must  bring  it  into 
court. 

This  was  an  action  of  book  account,  in  which  there  was  a 
judgment  to  account,  and  reference  to  an  auditor. 

The  auditor  reported  that,  to  the  first  three  items  of  the 
plaintiff 'b  account,  amounting  to  88  cents,  there  was  no 
objection  by  the  defendant;  that  the  fourth  charge  of  $1.83 
accrued  after  the  commencement  of  the  suit,  and  that,  at  the 
trial  before  him,  the  said  sum  was  tendered  by  the  defendant 
to  the  plaintifl^  which  reoMiined  in  his,  the  auditor's,  hands  ; 
that  the  subsequent  items  of  the  account,  from  No.  5  to  No. 
99,  inclusive,  wore  for  professional  services  rendered,  and 
money  paid  out  for,  and  at  the  request  of,  one  Mary  S.  Hurl- 
burt,  then  wife  of  the  defendant,  in  defending  for  her, 
•gainst  a  petition  for  divorce  commenced  against  her  by  the 
defendant;  and  that  the  remaining  items  of  the  account 
were  for  like  services,  and  disbursements  at  the  request  of 
wd  Mary  S«,  in  the  prosecution  of  a  petition  for  a  divorce 
lor  the  cause  of  intolerable  severity,  in  her  favor,  against  the 
drfendant,  made  returnable  at  the  same  term  of  the  court  as 
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Washivgtov,  the  said  petition  of  the  defendant  against  the  said  Mary  S. 
1843/  And  the  auditor  reported  that  both  of  said  petitions  were 
~  tried  by  the  court,  together ;  that  the  petition  of  the  said  Ozro 

9.  Hurlburt  was  dismissedi  and  that,  by  the  consent  of  the  said 
Ozro,  a  divorce  was  granted  on  the  petition  of  said  Mary  S., 
and  she  was  allowed  alimony  to  the  amount  of  $250. 

The  auditor,  thereupon,  submitted  to  the  court,  whether 
the  defendant  was  liable  to  the  plaintiff  for  said  professional 
services  and  disbursements,  and  reported  that,  if  the  court 
should  be  of  opinion  that  he  was  liable,  he  found  due  to  the 
plaintiff  the  sum  of  $99.50;  but  if  the  court  should  be  <^ 
opinion  that  the  defendant  was  not  thus  liable,  he  found  due 
the  plaintiff  the  sum  of  $2,11. 

Upon  this  report,  the  court  rendered  judgment  for  the 
plaintiff,  for  the  whole  of  his  account ;  to  which  decision  the 
defendant  excepted. 

J.  A.  Vail  and  ff.  K  Uphamf  for  defendants. 

I.  As  to  the  first  item  of  the  plaintiff's  account,  objected 
to  by  defendant,  (item  No.  4)  we  say,  although  it  was  neces* 
sary  for  the  auditor,  by  statute,  and  by  the  decision  of  the 
case  of  Martin  v.  Fairbanks,  7  Vt.  R.  97,  to  audit  all  the 
accounts  of  the  parties  ^Ho  the  time  of  making  up  the 
report,"  yet,  Ihrs  charge  having  accrued  subsequently  to  the 
commencement  of  this  suit,  it  was  competent  for  the  defend- 
ant to  pay  it,  and  the  tender  of  this  amount  by  the  defendant 
to  the  plaintiff,  at  the  hearing  before  the  auditor,  will  avail 
him  and  amount  to  a  payment ;  if  not,  the  consequence  is,* 
there  can  be  no  dealings  whatever  between  persons  who 
have  an  action  of  book  account  pending. 

II.  As  to  the  items  of  plaintiff's  account  which  accru- 
ed in  defending  the  bill  of  divorce  instituted  by  defend- 
ant against  his  wife.  From  the  facts  found  by  the  audi- 
tor, we  contend,  that  the  defendant  is  not  legally  liable  to 
pay  this  part  of  the  account.  It  is  not  a  contract  for  necee-^ 
sarieSj  within  the  meaning  of  that  term,  as  applied  to  the 
legal  liability  which  results  from  the  relation  of  husband  and 
wife.  The  husband  is  bound  by  all  contracts  of  the  wife, 
for  necessaries,  made  during  coverture.  This  rule,  wilh 
some  exceptions,  not  necessary  to  refer  to,  contains  the  whde 
liability  of  the  husband  ;  and  this,  according  to  Mr.  ReeveSi 
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ia  bis  OcNiMvlic  Rebtioiii, "  «•!•  wholly  oa  Ihe  groood  of  iti  Wawi»j»o», 
being  a  duty  ia  him  to  provide  nece9$arie9  for  his  wife,  whieb       1S13.* 
the  law  will  enforce."    Ch,  Kent  says,  "the  husband  is       jjj;~ 
bound  to  provide  bis  wife  with  meceBsartM  suitable  to  her    ^    9. 
sitaation  and  his  condition  in  lifOi  dc.c«,  but  for  any  thing 
beyond  necessaries  he  is  not  chargeable."    Blackstone  lays 
4own  tbe  same  principle  in  almost  the  same  language.     Were 
the  professional  services  of  the  plaintiff  necsssariss,  within 
tbe  true  meaning  of  that  term,  as  understood  in  the  law,  and 
used  by  these  eminent  jurists  ?     By  reference  to  the  earlier 
forms  of  pleadings  and  authorities,  we  find  this  term  defined. 
mkiitimgham  v.  HUl,  9  Croke's  R.  (Jac.  1)  494,  and  au- 
thorities there  cited ;  Shq^ard  v.  Mackovl,  3  Camp.  327, 
note.     By  ntcesMoriti  we  understand  food,  drink,  clothing, 
4t€.,  for  the  support  and  sustenance  of  life.    The  case  of 
Sh^ard  V.  M0ckauly  above  cited,  can  afford  the  plaintiff's 
action  no  support,  for,  in  that  case,  the  professional  services 
of  the  attorney  were,  in  the  first  instance,  necessary  for  her 
personal  safety,  and  were  required  for  her  **  preservation  and 
safety ;"  and  Lord  Ellenborough  expressly  says,  "  that  the 
defendant's  liability  depended  upon  the  necessity  of  exhibit 
ting  articles  of  the  peace  against  him."     And  with  respect  to 
tbe  other  part  of  the  case,  he  says,  "  the  defendant  knew  and 
approved  of  the  business  his  wife  carried  on,  and  was  aware 
of  the  prosecution,  without  expressing  any  dissent  to  tbe 
phintiff's  defending  her.     I  think  a  promise  may  fairly  be 
inferred,  on  the  part  of  the  defendant,  to  pay  the  plaintiff 
for  his  labor  in  conducting  the  defence."     It  will  be  seen  by 
an  examination  of  this  case  and  other  cases  of  like  character, 
and  also  by  the  examination  of  that  class  of  cases  where  the 
husband  has  deserted  his  wife  or  causelessly  turned  her  away, 
and  has  been  held  liable  for  necessaries,  that,  in  the  first 
case,  the  professional  services  rendered  for  the  wife,  were 
necessary  to  protect  her  from  actual  violence,  and,  in  the 
latter,  the  articles  furnished  were  necessary  for  her  subsis- 
tence and  support    How  can  this  court  determine  whether 
it  was  neoissary  for  the  wife  to  defend  the  bill  of  divorce 
iostitttted  against  her  by  the  husband?    Suppose  all  the 
dwi^ges  in  the  bill  were  true,  will  this  court  sit  and  determine 
whether  the  bill  oivght  to  have  been  granted  ?    And  can  it 
inake  any  differenos  with  tbe  tbe  defendant's  liability  whether 
Vol.  XT.  s.  b.  vol.  i.  7t 
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WA8RiiicToff»the  prayer  of  the  bill  wu  granted,  or  whether  the  bill  was 
1848.'  diBroissed?  if  this  court  sustain  the  decision  of  the  ooort 
Yf.  below,  they  extend  the  liability  of  the  husband  indefinitely ; 

_?v  ^  ^^^  ^^^  adoption  of  the  old  rule,  making  the  husband  liable 
only  <<  pro  nece^aariU  vidu  ei  apparcAUy^  will  reduce  that 
liability  to  legal  certainty  and  keep  it  within  known  bounds. 

III.  As  to  that  part  of  the  pktintiff's  account  which 
accrued  in  the  commencement  and  prosecution  of  the  libel 
for  divorce  brought  by  Mary  S.  Hurlburt  against  the  defend- 
ant. If  the  court  should  interpose  and  protect  the  wife  from 
the  bill  of  the  husband,  and  compel  the  husband  to  pay  the 
expenses  of  its  defence,  they  certainly  will  not  place  in  her 
bands  a  sword  and  compel  the  husband  to  pay  for  her  means 
of  attack.  There  may  be  some  apology  for  the  court  in 
sustaining  the  first  part  of  the  case,  but  we  think  they  never 
can  make  the  husband  liable  for  this  part  of  the  plaintiff's 
account.  And  the  fact  that  the  divorce  was  granted  on  the 
bill  of  the  wife,  can  make  no  difference. 

The  supreme  court  allowed  Mary  S.  Hurlburt  $2S0,  as 
alimony  —  more  than  sufficient  to  pay  all  the  expenses  of 
both  bills. 

The  cases  cited  by  the  plaintiff,  from  the  English  ecelesi« 
astical  reports,  can  have  no  authority  in  a  court  of  common 
law  jurisdiction. 

J.  A.  Wing,  pro  se. 

I.  Is  the  husband  bound  to  pay  the  attorney  for  his  ser- 
vices on  the  retainer  of  the  wife,  in  a  case  brought  by  the 
wife  against  the  husband  for  a  divorce,  on  the  ground  of 
intolerable  eeverityf  where  a  bill  is  granted  for  that  cause  ? 

The  granting  of  the  bill  is  conclusive  evidence  that  the 
husband  was  guilty  of  intolerable  severity,  and  that  his  wife 
had  just  cause  to  appeal  to  the  laws  for  protection.  If  the 
husband,  by  his  cruel  conduct,  compels  the  wife  to  seek  pro- 
tection  from  him,  by  an  appeal  to  the  laws,  will  'this  court 
deprive  her  of  the  means  of  appealing  efiectually  ? 

In  matters  of  divorce,  this  court  sit  as  a  court  of  law,  de- 
riving all  their  powers  from  the  statute,  and  are  not  governed 
by  the  rules  of  the  English  ecclesiastical  courts.  Harringion 
V.  Harrington,  10  Vt.  R.  505.  This  court  has  no  power  to 
grant  temporary  alimony.  Ibid.   The  statute  gives  this  court 
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Ao  power  to  award  costs  to  either  party  in  cases  of  divorce.  WAtBinGTon, 
It  only  gives  power  to  grant  alinnony  after  the  granting  of       iSia.' 
liie  bill.     This  has  no  reference  to  the  expense  of  procuring       «^. 
the  bill.     The  legislature  has  left  this  as  it  was  by  the  com-    ^  v. 
Bon  law.     K  4he  husband  abuses  his  wife,  how  shall  she  be 
protected?    Can  she  employ  counsel  to  assist  her?     And 
if  so,  who  is  liable  to  pay  for  the  service  ?     It  is  clear  that 
the  wife  cannot  bind  herself.    The  husband,  by  his  conduct, 
gives  her  a  credit,  which  she  has  a  right  to  use  for  her  pro- 
tection.    The  husband  is  bound  to  pay  for  all  necessaries 
provided  the  wife,  when,   by  his   intolerable  severity,  he 
drives  her  from  his  home.    He  is  bound  also  to  pay  for  legal 
assistance  which  may  thus  be  rendered  necessary.     Clancy, 
en  the  Rights  of  Women,  p.  52,  says :   <<  Legal  assistance 
^  may,  also,  be,  in  some  instances,  necessaries  which,  if  sup- 

*  plied  for  the  wife,  the  husband  must  pay  for,  as  when  he 
^  turned  his  wife  out  of  doors,  without  just  cause,  with  cir- 
'  cumstances  of  great  violence,  and  she  exhibited  articles  of 

<  peace  against  him,  the  attorney,  who  preferred  the  articles, 
^  brought  an  action  against  the  husband  for  the  business  done 
^  on  the  retainer  of  the  wife,  and  had  a  verdict.  Shepherd 
'  r:  Mackouly  3  Camp.  32&.  Lord  EUenborough  observed  in 
'  this  case,  speaking  of  the  articles  of  peace,  that  if  that  pro- 
'  ceeding  was  uncalled  for,  his  wife  certainly  could  not  make 
'  him  liable  for  the  expense  thereby  incurred ;  but  if  she  was 
'  turned  out  of  doors  in  the  manner  stated,  she  carried  along 
'  with  her  a  credit,  for  whatever  her  protection '  or  safety  re- 

<  quired.     She  had  a  right  to  appeal  to  the  law  for  protec- 

<  tion,  and  she  must  have  the  means  of  appealing  efTectually, 
'  She  might,  therefore,  charge  her  husband  for  the  necessary 
'  expenses  of  the  proceeding,  as  much  as  for  necessary  food 

<  and  raiment*  In  like  manner,  in  fViUiame  v.  Fowler, 
'  1  McClelland  &  Y.  269,  where  the  defendant  had  driven 
'  his  wife  {T6uk  bis  house  by  his  cruelty  towards  her,  and  pro- 
'  ceedinjgs  at  her  suit,  at  law  or  in  equity,  arising  from  his 
'  miscondnct,  were  instituted  against  him  by  the  plaintiff,  an 

*  attorney,,  it  was  held  that  the  husband  was  liable  to  the 
'  tthiount  of  the  plaintiff's  bills  of  cost  incurred  in  those  pro- 

*  ceedings.     The  cases,  therefore,  turn  on  this  construction, 

<  which  is  common  to  both,  that  the  proceedings  were  ren- 
'  dered  necessary  by  die  defendants*  own  conduct  towards 


612  CISES  IN  THE  SUPREME  COURT 

WAtBfv«Toir,  <  their  wives  ;  and  the  question  for  the  jury  in  all  such 
1&I3.*      ^  ^^^^  ^f  whether  the  treatment  of  the  wife  by  her  boflband 
^j  *  was  80  bad  as  to  render  her  recourse  to  legal  protection 

••         *  necessary/' 

In  England  all  questions  in  relation  to  divorce  are  tried  ioi 
the  ecclesiastical  courts,  and  by  reference  to  the  decisions  ia 
those  courts  we  shall  find  that  the  husband  is  bound  to  pay 
the  wife's  cost.  The  case  of  Harris  ▼.  HarrUy  3  Ecci.  R. 
153,  was  a  petition  by  the  wife  for  diTorce,  on  the  ground  of 
adultery  of  the  husband*  The  court  say  that  the  husband  ia 
bound  to  pay  the  cost,  on  both  sides.  Also,  in  the  case  of 
D'AguUar  ▼.  D'Aguilar,  3  do.  329,  the  court  say :  « In 
general,  the  wife  would  be  disarmed  and  denied  justiee.'* 
This  was,  also,  a  petition  by  the  wife  for  a  diTorce  from  her 
husband.  This  court,  also,  as  a  general  rule,  grant  the  wifis 
alimony,  pendante  lite. 

The  rule  that  requires  the  husband  to  pay  the  cost  when 
the  wife  had  cause  of  complaint  against  him,  is  founded  on 
the  plainest  principles  of  reason  and  common  sense.  If  the 
husband's  conduct  towards  his  wife  is  so  cruel  that  she  ii 
compelled  to  haye  recourse  to  the  law  for  protection,  she 
must,  (in  the  language  of  Lord  Ellenborough,)  have  the 
means  of  appealing  effectually.  And  as,  in  the  case  of  fRI- 
liam$  T.  Fowler,  where  the  defendant's  conduct  compiled 
the  wife  to  institute  proceedings  at  law,  and  in  equity ,  against 
the  husband,  they  held  him  liable,  on  the  ground  that  the 
proceedings  became  necessary  from  the  defendant's  own 
conduct  towards  the  wife;  and  the  question  for  the  jury,  in 
all  cases,  must  be,  whether  the  treatment  of  the  wife  by  the 
husband  was  so  bad,  as  to  render  her  hating  recourse  to 
legal  protection  necessary. 

In  the  case  at  bar,  were  the  proceedings  at  law  neeeasary  ? 
The  supreme  court  have  said  they  were,  and  granted  a  bill 
of  divorce  from  the  defendant  for  his  intolerable  severitj 
towards  his  wife.  After  the  decision  of  the  court,  it  is  loo 
late  to  say  the  proceedings  were  uncalled  for.  We  insist, 
then,  that  the  husband  is  bound  to  pay  the  expense. 

The  granting  of  alimony  can  make  no  difference  in  the 
ease.  All  the  liabilities  had  accrued  against  the  defendant 
prior  to  the  decree,  and  could  not  be  changed  by  the  deeii- 
ton  aa  to  alimony.    Soppoae  a  man  ahould  so  abase  hie  wife 
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Ait  the  could  not  Ihre  with  bim,  and  the  court  grant  her  a  WAsaivoToii, 
bill,  but  give  her  no  alimony.     How  is  the  attorney  to  get       1^13/ 
bt«  pay  for  his  services,  &c.  ?   The  wife  cannot  bind  herself.       y^. 
She  may  have  no  friend  that  vrili  aid  her,  and  she  must  sub*         v. 

Hnrlbnrt 

S»it  to  his  abuse  for  the  term  of  her  life,  or  this  court  must 
say  that  when  she  has  just  cause  of  complaint  for  the  abuse 
of  her  hustMwd,  she  mast  have  the  means  of  complaining 
effeotoally. 

11.  Is  the  husband  bound  to  pay  the  expenses  of  the  wife 
ill  defending  against  a  petition  for  divorce,  brought  by  the 
iNnband  against  her,  when  he  has  no  cause  of  complaint, 
aad  bis  petitioo  is  dismissed  ?  It  is  necessary  she  should  be 
defsnded ;  especially  if  the  charges  are  false ;  and  if  the 
basband  will  not  furnish  her  with  money  for  her  defence,  if 
she  employ  an  attorney  to  defend  her,  he  may  recover  the 
same  of  the  husband.  The  legal  assistance  is  as  much  neces-* 
saries,  as  food  and  raiment. 

The  wife^s  situation  is  truly  deplorable,  if  the  husband  is 
not  bound  to  pay  the  expenses,  if  he  fail  in  a  suit  for  divorce 
against  her.  She  cannot  bind  herself  or  make  herself  liable 
te  the  expenses  of  defending  his  suit.  She  cannot  pay  out  ' 
of  her  own  property,  for  the  wife  has  no  property  she  can 
eontfol.  This  court  have  no  power  to  grant  her  alimony  to 
assist  in  the  defence,  or  to  order  the  husband  to  pay  cost. 
Then  how  is  she  to  procure  counsel  and  witnesses  to  prove 
the  falsity  of  his  charge  ? 

The  opiiiion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — ^The  principal  question  in  this  case  is, 
whether  the  defendant  is  liable  to  the  plaintiff,  for  profes- 
sional services,  rendered  for  the  wife  of  the  defendant,  in  pro- 
cvrii^  a  divorce  from  him,  and  in  resisting  the  petition,  which 
he  preferred  for  the  same  purpose.  There  was  no  engagement 
or  employment  of  the  plaintiff  by  the  defendant,  but  the 
services  were  evidently  performed,  contrary  to  his  wishes 
and  inclination ;  and  if  he  is  liable,  it  is  on  his  assent,  as 
resnlting  from  the  circumstances  of  the  case,  implied  by 
law,  even  against  his  express  wishes. 

The  husband  is  liable  for  necessaries  furnished  his  wife, 
oiMler  Bttoh  circumstances  that  it  may  be  presumed  he 
woM  have  cmisented ;  but  this  usually  means  necessary 
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WA8Hi5GToif,  meats,  drinks,  clothing,  nedieinev,  dtc  When  he  tai«9 
iiM3^'  ber  out  of  doors,  without  fault  on  her  part,  or  she  is  compelled 
~  to  abandon  his  house  on  account  of  his  cruelty,  she  earrietf 

with  ber  a  credit  for  such  necessary  articles  aft  may  be  es- 
sential to  her  maintenance  and  support,  and  every  thing 
necessary  for  her  safety  and  preservation.  For  this  purpose, 
legal  assistance  has  been  deemed,  in  some  cases,  to  come 
within  the  meaning  of  necessaries,  for  which  the  husband  is 
liable. 

To  exhibit  articles  of  peace  against  him,  to  by  him  under 
bonds  to  keep  the  peace  towards  her,  is  necessary  for'hcc 
personal  security,  to  protect  her  from  perscwal  violence^ 
This  was  the  decision  of  Lord  Ellenboreugh  in  the  case  of 
Shepherd  v.  Mackoult  3  Camp.  326.  When  the  wife  was 
compelled  to  institute  proceedings  against  him,  in  bw  and 
equity,  to  compel  him  to  furnish  her  with  a  support  and 
maintenance,  the  legal  assistance  furnished  was  deemed 
necessaries,  for  which  the  husband  was  made  liable.  fViUiams 
V.  Fowlery  cited  in  Clancy's  Rights  of  Married.  Women,  5Q. 
In  all  such  cases,  it  is  for  a  jury  to  determine  whether  her 
treatment  was  such  as  to  justify  any  person  in  furnishing  ber 
with  support,  or  legal  assistance,  contrary  to  the  wisiies  of 
the  husband,  and  where  the  law  will  declare  his  assent 
thereto.  But  to  dissolve  the  bonds  of  matrimony  between 
them,  on  her  request,  or  to  resist  his  petition  for  tliai  purpose 
cannot  be  considered  tis  necessary  for  her  safety  or  preserva- 
tion, so  as  to  enable  her  to  procure  professional  assistance 
therefor,  on  his  credit  and  at  his  cost.  No  case  is  found 
where  this  was  ever  attempted. 

In  the  ecclesiastical  courts  in  England,  costs  may  be  de» 
creed  in  any  case  when  the  court  think  proper.  Hence  it  is 
not  unusual  to  decree  costs  to  be  paid  by  the  husband,  in 
suit  for  a  divorce.  The  case  of  D^AguUar  v.  D^Agwktry  3 
Eccl.  R.  329,  was  of  this  description.  The  courts  may,  in 
such  case,  decree  temporary  alimony,  while  the  suit  is  pend* 
ing,  not  only  for  the  support  of  the  wife,  but  to  enable  her 
to  prosecute  or  defend  the  same.  But  all  the  powers  of  this 
court  on  the  subject  of  divorce  are  given  by  statute,  and  the 
court  is  not  authorized,  either  to  decree  temporary  alimony, 
or  award  costs.  Harringion  v.  fiarringfofi,  10  Vt.  R.  505. 
As  the  legislature  have  not  thought  proper  to  authorise  the 
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emirt  to  give  cost  in  such  case,  (and  the  reasons  are  obvi-  Washihotoit, 
oils  and  forcible,  why  they  should  not)  we  cannot  indirectly  1843.' 
amerce  the  losing  party,  with  the  expense  of  the  proceed-  ^T 
log,  as  we  should  if  a  judgment  for  the  plaintifT  could  be  v. 
had  in  this  case.  If  such  a  recovery  can  be  had  in  a  court  of  ^  '^ 
law,  it  would  necessarily  lead  the  auditors  or  jury,  to  re- 
examine the  ground  on  which  the  court  proceeded  in  granting 
the  divorce ;  whether  the  evidence  showed  either  the  necessity 
or  expediency  of  prosecuting  or  defending  the  petition.  Or 
else,  to  avoid  this  inquiry,  a  recovery  must  be  permitted  against 
the  husband  for  professional  assistance  rendered  in  all  cases 
of  an  unsuccessful  application  on  his  part,  if  it  was  de- 
fended by  the  wife,  and  in  all  cases  of  successful  application 
on  her  part«  The  refusing  the  petition  in  the  one  case,  and 
granting  it  in  the  other,  would  imply  a  fault  and  neglect  of 
duty  in  the  husband.  And  the  rule  could  not  be  reciprocal, 
if  the  wife  was  the  guilty  party,  or  preferred  a  slanderous 
and  groundless  petition,  unless  she  or  her  friends  could  be 
compelled  to  give  him  security  for  costs  in  case  of  failure. 
The  objections  to  a  recovery  arc  so  formidable,  and  the  case 
is  so  wholly  unsupported  by  precedent,  that  we  are  not  pre- 
pared to  adopt  a  new  principle  in  relation  to  the  liability  of 
the  hosband,  and  sustain  an  action  where  none  has  hereto- 
fore been  brought  or  sustained.  The  plaintiff,  therefore,  can- 
not recover  of  the  defendant  for  professional  services  ren- 
dered on  either  of  the  petitions,  brought  by  the  defendant 
or  his  wife. 

The  question  in  relation  to  the  tender  was  decided  in  the 
case  of  Prait  v.  Gallup,  7  Vt.  344.  Where  a  party  intends 
to  rely  upon  a  tender,  he  cannot  make  the  tender  on  the 
trial  before  the  auditors,  but  must  bring  the  money  into 
court.  It  was  also  decided,  in  that  case,  that  goods  or  ser- 
vices furnished  or  rendered,  after  the  commencement  of  the 
suit,  became  a  part  of  the  account,  and  the  party  furnishing 
or  rendering  them,  was  not  obliged,  at  a  time  subsequent  to 
the  chaise,  and  while  the  suit  was  pending,  to  receive  the 
pay  for  a  single  charge,  at  the  hazard  of  having  this  pay- 
ment turn  the  suit  against  him.  If  this  produces  either 
inconvenience  or  injustice,  it  cannot  be  remedied  by  the 
court,  but  must  be  the  subject  of  legislative  enactment.  The 
judgmeat  of  the  county  court  is  reversed,  and  judgment 
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Washirotoh,  will  be  rendered  for  the  plaintiff  to  recover  tbe  other  pari 
lala**      ^^  **'®  account,  amounting  to  two  dollars,  fleventjr-oneoent*. 
The  defendant  will  recover  his  cost  in  this  suit,  to  be  d»* 
ducted  from  the  cost  awarded  to  the  plaintiff  ia  tbe  couatf 


Holbrook  ttal 
Pearoe^aJ.    ^^^^ 


Holbrook,  Bowman  &  Co.  t;.  Alonzo  Pearce,  Charles 
S.  DwiNNELL  and  Carlos  Bancropt. 


A  certificate  of  jail  comminissioDen,  setting  forth  an  execation  fora  i 
different  from  that  on  which  the  debtor  is  comoiitted,  will  not  anthorize 
his  discharge,  although  the  proper  oath  may  have  been  administered  to 
him. 

This  was  an  action  of  debt  on  jail  bond,  executed  upon 
the  commitment  of  the  defendants,  Pearce  and  Dwinnell,  oo 
an  execution  for  the  sum  of  ${375.72  damages.  The  defend- 
ants pleaded  two  pleas  in  bar,  in  the  first  of  which,  thejr  al- 
leged that  the  commissioners  of  jail  delivery  for  the  county 
of  Washington,  administered  to  the  debtors,  Pearce  and 
Dwinnell,  the  oath  by  law  provided  to  be  administered  to 
poor  debtors,  and  delivered  to  them  certificates^  in  due 
form  of  law,  which  were,  by  them,  delivered  to  the  jailor, 
before  their  departure  from  the  liberties,  &c.  In  the  aeo- 
ond  plea,  the  defendants  alleged  the  administration  to  Pearce 
and  Dwinnell  of  the  oath  by  law  provided,  and  the  delivery 
to  them  of  certificates,  which  defendants  set  forth  in  their 
plea,  and  which  described  the  execution  on  which  Pearoe 
and  Dwinnell  had  been  committed,  as  an  execuUoa  for  the 
sum  of  $325.72  damages.  The  first  plea  waa  traversed. 
To  the  second  there  was  a  demurrer. 

The  court  rendered  judgment  that  the  second  plea  in  bar 
was  sufficient,  and  that  defendants  recover  their  coats ;  fron 
which  decision  the  defendants  excepted. 

After  argument  by  /.  A.  Wing  for  plaintiff,  and  L.  B. 
Peck  for  defendant,  the  opinion  of  the  court  was  deliveied 
by 

RoYCE,  J.  —  This  case  comes  before  the  court  upon  de^ 
murrer  to  the  second  plea  in  bar,  which  seta  forth  the  whole 
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proceedings  before  the  board  of  jail  commissioners,  including 'Wasrimotov, 
a  literal  transcript  of  the  certificates  issued  by  them  to  the       ]^|.' 
defendants,  Pearce  and  Dwinnell.     It  is  made  a  question  in  H^JbrooJi^«J. 
the  argument,  whether  it  should  be  understood,  upon  a  just         v. 
construction  of  the  whole  plea,  that  the  oath  actually  ad- 
ministered to  the  debtors  was  the  oath  given  in  the  present 
statute,  or  the  one  prescribed  by  the  repealed  law  :  —  and  if 
the  latter,  whether  that  oath  was  a  substantial  and  sufficient 
compliance  with,  the  existing  law,  so  as  to  entitle  the  debtors 
to  their  certificates  of  dischai^ge.     But  since  there  is  another 
satisfactory  ground  upon  which  to  rest  our  decision,  I  shall 
pass  this  part  of  the  case  without  expressing  an  opinion* 

If  it  is  conceded  that  a  sufficient  oath  was  duly  adminis« 
tered,  that  alone  did  not  effect  the  legal  discharge  of  the 
debtors.  It  was  also  necesaary,  before  they  could  be  author- 
ized to  depart,  that  proper  certificates  should  be  given,  and 
delivered  over  to  them  and  the  jailor,  especially  to  the  latter. 
Stamford  v.  Barry,  Bray.  R.  200  ;  Haight  v.  Richards,  3 
Vt.  R.  77.  In  this  respect  the  requirements  of  the  old  and 
new  law  are  the  same.  And  when  these  certificates  come  to 
be  pleaded,  they  must  appear  to  apply,  with  requisite  cer- 
tainty, to  the  execution  mentioned  in  the  declaration. 
Otherwise,  the  plea  can  be  no  answer  to  the  action.  Now 
the  declaration  in  this  instance  sets  forth  a  judgment  and  ex- 
ecution for  $876.72  damages,  whereas,  the  certificates 
describe  an  execution  for  $325.72  damages.  This  is  a  dif- 
ference which  apparently  destroys  the  identity  of  the  execu- 
tion, and  must  be  fatal  to  the  plea,  as  well  upon  the  ground 
of  repugnancy  and  variance,  as  on  the  ground  that  no  cer- 
tificates appear  to  have  been  granted,  which  were  applica- 
ble to  the  demand  sought  to  be  recovered  in  this  action. 
SkeruHn  v.  BKm,  4  Vt.  R.  96  ;  Avery  v.  LetviSy  10  Vt.  R. 
332.      . 

The  judgment  of  the  county  court  is  accordingly  reversed, 
and  the  plea  is  adjudged  insufficient,  fiut  as  there  are  other 
defences  undisposed  of  in  that  court,  the  cause  is  again  sent 
there,  to  be  proceeded  with  in  reference  to  those  defences. 
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Edwardfl. 
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WisBiireTOir, 

^843^'  Ebeneziir  Parehurst  v.  Samuel  Edwards,  Jr. 

Parkhont  A  plaintiff  in  ejectment  is  not  precluded  from  recovering,  on  the  ground 
of  having  executed  a  deed  to  a  third  person  while  the  premises  were 
holden  by  another  adversely  to  both  the  parties  to  the  deed. 

Ejectment  for  a  lot  of  land  in  Roxbury,  of  which  Eben- 
ezer  Parkhursi  was  original  proprietor.  Plea,  general  issoe, 
and  trial  by  jury,  and  verdict  and  judgment  for  plaintiffl 

On  trial  of  the  cause,  the  plaintiff  offered  the  charter  of  the 
town,  in  which  is  the  name  of  Ebenezer  Parkhurst,  and  also 
other  evidence,  tending  to  show  the  plaintiff  to  be  the  same 
Ebenezer  Park  hurst. 

The  defendant  offered  a  copy  of  a  deed  from  the  plaintiff 
of  the  same  lot,  to  Darius  Spalding  and  Allen  Spalding,  duly 
signed  and  sealed,  witnessed,  acknowledged,  and  recorded, 
before  the  commencement  of  this  action  ;  and  it  was  admit- 
ted that,  at  the  time  of  executing  said  deed,  the  defendant 
was  in  possession  of  the  premises,  claiming  adversely  to  the 
plaintiff. 

The  defendant's  counsel  insisted  that  the  plaintiff,  having 
thus  parted  with  his  title  to  the  premises,  was  not  entitled  to 
recover ;  but  the  court  decided  that,  inasmuch  as  there  was 
an  adverse  possession  at  the  time  of  giving  the  deed,  the 
same  was  void,  and  charged  the  jury  accordingly.  •  To  which 
decision  and  charge  the  defendant  excepted. 

J.  L.  Bucky  for  defendant. 

The  question  in  this  case  is,  whether  the  plaintiff,  after 
having  deeded  the  land  in  question,  so  that  the  title  of  record 
is  in  other  persons,  can  recover  in  an  action  of  eject- 
ment. This  must  depend  upon  the  construction  of  the  26th 
and  27th  sections  of  chap.  60,  Rev.  Stat,  page  315.  The 
first  of  the  above  sections  declares  every  deed,  lease,  and 
other  conveyance  of  land  absolutely  void,  and  of  no  effect 
to  convey  said  land,  if,  at  the  t»me  of  the  delivery  thereof 
the  same  is  claimed  adversely  by  a  person  in  possession. 
The  27th  section  provides  that  the  grantor  shall  be  bound  by 
all  the  covenants  in  such  deed.  What,  then,  is  th^effect  of 
the  above  sections  taken  together  ?  It  is,  that,  after  a  recov- 
ery in  this  suit,  the  grantees  may  take  possession,  and  the 
covenants  in  the  plaintiff's  deed  will  prevent  his  ever  recover- 
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iag  of  them.    The  plaintiff  has,  in  form,  parted  with  his  title,  Washivatov, 
and,  as  we  insist,  is  precluded  by  his  covenants  from  ever       1^3  * 
again  obtaining  possession,  so  that,  in  effect,  the  deed  must    p„thttrit 
operate  as  a  conveyance.  v   ^'  a 

If  these  positions  are  correct,  then  the  latter  of  the  two 
sections  above  named,  is  inconsistent  with  the  first,  and  if  so, 
one  or  the  other  must  be  disregarded. 

Again  :  the  object  of  the  law  was,  to  prevent  litigation,  or 
in  other  words,  to  prevent  men  from  buying  lawsuits.  But 
how  is  this  prevented,  if  the  grantee  may  cause  a  suit  to  be 
instituted  in  the  name  of  the  grantor,  and,  after  judgment,  the 
land  remains  the  property  of  the  grantee  ? 

L.  B.  Peckj  for  plaintiff. 

The  conveyance  from  the  plaintiff  to  Spalding  passed  no 
title.  The  defendant  being  in  possession  at  the  time,  and 
claiming  adversely  to  the  plaintiff,  the  deed  was  void  under 
our  statutes',  (  Rev.  Stat.  p.  315,  <$»26)  and  the  action  is 
correctly  brought  in  the  plaintiff's  name.  Brirdey  v.  Whi- 
ting  J  5  Pick.  348;  Stevens  v.  Dewing,  2  Aik.  R.  112; 
Williams  v.  Johnson,  5  Johns.  R.  489 ;  Wolcott  v.  Knight, 
6  Mass.  R.  418;  4  Kent's  Com.  440;  Thomas  y.  Perry, 
Peters'  C.  C.  R.  49. 


The  opinion  of  the  court  was  delivered  by 

Redfield,  J. — ^The  only  question  to  be  determined  in 
this  case  is,  whether  the  plaintiff  in-ejectment  is  precluded 
from  recovering,  on  the  ground  of  having  given  a  deed  of 
the  land  sued  for,  while  there  was  an  adverse  possession  of 
the  same. 

The  statute  provides  that  such  a  deed  shall  be  void.  The 
grantee  cannot,  of  course,  recover  in  his  own  name.  Un- 
less, then,  there  could  be  a  recovery  in  the  name  of  the 
grantor,  the  right  of  action,  which  before  was  perfect,  it 
may  be,  against  the  disseizor,  would  be  lost  by  the  operation 
of  a  deed,  which  the  statute  provided  should  have  no 
operation. 

But  it  is  said,  by  that  provision  of  the  statute  making 
the  covenants  operative,  the  grantor  will  be  estopped  from 
disputing  the  right  of  the  grantee  to  the  land,  when  recov- 
ered, and  thus  the  deed  will,  in  effect,  be  made  operative  to 
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WAtHiiroToif,  convey  the  land.    This  may  be  true.  But  it  is  a  result  which 
'^64^^*      ^^^  '^^  produces,  and  which  the  court  cannot,  and  would 
77      not,  prevent.     That  provision  in  the  statute  roust  be  re- 
9.         pealed  if  it  is  injurious,  or  operates  to  destroy  the  effect  of 
Smith.      ij^^  general  provision  of  the  statute.     But  we  do  not  see 
that  such  is  the  effect.     The  deed  is  void  so  far  as  third  per- 
sons are  concerned.     Between  the  parties   it   was   not  in- 
tended to  be  made  so. 

Judgment  affirmed. 


OaAMEL  H.  Smith  v.  Jonathan  C.  Smith. 

When  the  prineipal  of  a  note,  together  with  the  intereit,  exceeds  twenty 
dollars,  the  right  of  appeal  from  a  judgment  of  a  jastice,  thereon,  is  not 
taken  away  by  statute. 

This  was  an  action  of  assumpsit,  commenced  before  a 
justice  of  the  peace,  on  a  promissory  note  for  $16,  dated 
April  1,  1835,  and  payable  with  interest,  in  which  the  plain- 
tiff laid  his  damages  at  $25,  and  recovered*  a  judgment  be- 
fore the  justice,  for  the  sum  of  $20.40  damages  and  his  cost 
From  this  judgment  the  defendant  appealed  to  the  county 
court ;  and  on  the  entering  of  the  appeal,  the  plaintiff  moved 
that  the  same  be  dismissed  for  want  of  appella'te  jurisdiction 
in  that  court.  The  court  decided  that  the  appeal  be  dis- 
missed, for  the  want  of  jurisdiction  ;  to  which  decision  the 
defendant  excepted. 

J.  A.  VaU  and  W'  T^*  Upham,  for  defendant. 

The  only  question  in  this  case,  is,  had  the  county  court 
appellate  jurisdiction  ?  We  insist  that  the  case  was  appeal*- 
able,  by  the  45th  section  of  chapter  26  of  the  Revised  Stat- 
utes, page  174,  and  is  not  within  the  restriction  of  the  51st 
section  of  that  chapter.  The  51st  section  declares  that  <<  no 
appeal  shall  be  allowed  in  actions  on  notes  of  an  amount  not 
exceeding  twenty  dollars.''  Rev.  Stat.,  p.  175.  The  amount 
of  a  note  is  the  principal  and  interest  added  together.  And 
more  than  $20  principal  and  interest  was  due  upon  the  note 
in  suit,  at  the  time  the  suit  was  commenced,  and  at  the  time 


Smith. 
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of  the  appeal.     Not  only  was  the  principal  and  interest  of  WisBiNOTOff, 
the  note  over  $20,  bat  the  sum  recovered  before  the  magis*       lais.* 
trate  was  over  $20,  and  the  ad  damnum  in  the  plaintiff's      s^h 
writ  was  over  that  sum.     How,  then,  can  it  be  said  that  this 
was  a  note  of  an  amount  not  exceeding  $20  ? 

It  is  the  amount  appearing  to  be  due  from  the  note,  or 
from  the  record  of  a  judgment,  that  is  to  determine  the  ques- 
tion of  jurisdiction.  Brush  ei  al  v.  Torrey,  Brayton's  R. 
141 ;  Southwick  et  al.  v.  Merrill,  3  Vt.  R.  320 ;  Church  y. 
Fanduzee,  4  do.  195 ;  HiU  v.  Wait,  5  do.  124 ;  Boardman 
V.  Harrington,  9  do.  151 ;  Perkins  v.  Rich,  12  do.  595. 
See  also  the  Revised  Statutes,  p.  170,  sec.  8. 

O.  H.  Smith,  pro  ae. 

The  plaintiff  contends  that  the  county  court  has  no  appel* 
late  jurisdiction  of  this  action.  The  statute,  page  175,  sec» 
51,  provides  that  '^  no  appeal  shall  be  allowed  in  actions  on 
notes  and  accounts  stated  of  an  amount  not  exceeding 
twenty  dollars." 

It  is  apparent  that  the  reason  for  restricting  the  right  of 
appeal  in  these  cases  was,  *i  that  demands  of  that  nature  car- 
ried with  them  so  much  certainty,  and  were  generally  so  free 
from  dispute,  that  sound  policy  required  that  the  judgment 
of  a  justice  upon  them,  when  they  did  not  exceed  $20, 
should  be  final ;  and  that,  to  allow  an  appeal,  would  only 
lead  to  useless  expense  and  delay."  See  Baker  v.  Blodgett, 
1  Aik.  R.  342. 

This  case  comes  clearly  within  the  letter  as  well  as  the 
true  intent  and  meaning  of  the  statute  resisting  the  right  of 
appeal.  It  has  been  held,  that  promissory  notes  exceeding 
$20,  but  endorsed  below  $20,  were  appealable.  This  vir- 
tually decides  the  question.  The  amount  of  the  note, 
as  originally  given,  therefore,  determines  the  jurisdiction. 
Boardman  v.  Harrington,  9  Vt.  R.  151. 

The  opinion  of  the  court  was  delivered  by 
WiLLTAMs,  Ch.  J.  — The  question  in  this  case  is  whether 
the  county  court  had  appellate  jurisdiction  of  this  action. 
The  statute  takes  away  the  right  of  appeal  in  actions  on 
note,  of  an  amount  not  exceeding  twenty  dollars.  When 
a  note  is  payable  with  interest,  the  interest  is  a  part  of  the 
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l¥AiHiMaToir,contrmct,  and  the  principal  and  interest  together  constitute 
1^3/      the  amount  of  a  note,  unless  there  is  an  endorsement.     Id 
NortiiMd    ^^^  ^^®  '^  appeared,  from  the  declaration,  the  amount  re- 
9.         covered,  and  the  ad  damnum,  that  the  amount  of  the  note 
'^'    exceeded   twenty  dollars,  and  was,   therefore,   appealable. 
The  decision  in  the  case  of  Boardman  v.  Harrington^  9  Vt 
R.  151,  was  on  another  branch  of  the  statute,  taking  away 
the  right  of  appeal,  when  the  matter  in  demand  did  not  ex- 
ceed ten  dollars*     The  decision  in  the  case  of  Tyler  ▼• 
Lathropy  5  Vt.  1 70,  was  before  the  passing  of  the  present  stat- 
ute, which  provides  that  the  matter  in  demand,  in  an  action  on 
note,  should  be  considered  the  amount  of  the  note  deducting 
eodcHTsements.     Neither  of  these  decisions  are  opposed  to 
the  views  which  we  entertain  in  the  present  case.     The 
right  of  appeal  was  not  taken  away,  in  this  case,  and  the 
judgment  of  the  county  court,  dismissing  the  action,  was 
erroneous,  and  is  reversed. 


Town  of  NORTHFIELD   v',    Town  of  ROXBURT. 

A  nMrried  womao  it  not  liable  to  be  removed,  as  a  paaper,  from  her  hiui- 
band,  or  from  the  place  of  hii  actual  residence,  to  the  place  of  her  own 
legal  settlement,  thoa^h  the  husband  may  have  no  settlement  within  the 
state. 

Two  JUSTICES  ordered  the  removal  of  one  Mary  Nary 
from  Norlhfield  to  Roxbury.  On  appeal,  the  following  plea 
and  replication  were  interposed :  — 

And  for  further  plea  in  this  behalf,  the  said  town  of  Rox- 
bury, leave  being  first  had,  say  that  said  Northfield  ought  to 
be  barred  from  having  and  maintaining  said  order  of  removal 
because  they  say  that  at  the  time  said  order  was  made,  and  a 
long  time  before,  to  wit,  for  five  years,  the  said  Mary  was, 
and  still  is  the  lawful  wife  of  one  Edward  Nary,  who  then, 
and  long  before,  and  ever  since  resided  in  said  town  of  North- 
field,  and  then  and  there  had  his  domicil,  and  still  resides 
there,  and  is  now  living,  and  the  said  Mary,  during  all  that 
time,  resided  in  said  Northfield  until  she  was  removed  under 
said  order  to  said  Roxbury,  which  they  are  ready  to  verify. 
Wherefore,  tliey  pray  judgment  that  said  Northfield  be  bar- 
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red  from  having  and  maintaining  their  laid  order^  and  for  WitRiiiGToir, 
their  costs.  »  '^sSa/ 

And  the  said  Northfield^  in  answer  to  the  plea  of  the  said    nortWteid  " 
Roxbury,  secondly  above,  pleaded  in  bar,  say,  that  for  any-         •• 
thing  therein  contained,  said  Northfield  ought  not  to  be  bar-        ^  ^"^' 
red  from  having  and  maintaining  their  said  order  of  removal 
against  said  Roxbury,  because,  although  true  it  is  that  the 
said  Mary  Nary,  the  pauper  in  said  order  of  removal,  named, 
was,  at  the   time  of  making  said  order,  the  lawful  wife  of 
one  Edward  Nary,  who  then  lived  in  said  Northfield,  yet, 
the  said  Edward  Nary  was,  at  the  time  of  his  marriage  with 
the  said  Mary,  a  foreigner,  and  had  not,  at  that  time,  nor  has 
he  since,  gained  a  legal  settlement  in  said  Northfield,  nor  in 
any  other  town  in  this  state,  and  this  the  said  Northfield  is 
ready  to  verify. 

To  this  replication  the  appellants  «iemurred  generally,  and 
the  plaintifis  joined  in  demurrer.  The  coanty  court  adjudged 
the  replication  insufficient ;  to  which  decision  the  plaintifis 
excepted. 

J.  £r.  Buck^  for  plaintifis. 

The  question  for  decision,  in  this  case,  arises  upon  the  sec- 
ond plea  in  bar,  of  the  defendant,  and  replication  thereto,  to 
which  there  is  a  general  demurrer. 

The  demurrer  reaches  the  first  defective  plea,  and,  unless 
the  facts  stated  in  that  plea  are  sufficient  to  bar  the  plaintifi", 
the  judgment  of  the  county  court  is  erroneous. 

The  plea  alleges  that  the  pauper  was,  at  the  time  of  mak- 
ing the  order,  the  lawful  wife  of  one  Edward  Nary,  who,  for 
five  years  before,  and  at  that  time  had  his  doniicil  in  North- 
field.  It  does  not  allege  that  either  the  pauper  or  her  bus^ 
band  had  a  legal  settlement  there. 

The  replication  shows  that  the  husband  of  the  pauper  was 
a  foreigner  and  had  not  gained  a  legal  settlement  in  North- 
field,  nor  in  any  other  town  in  the  state. 

Unless  the  fact  that  the  pauper  was  a  married  woman^ 
and  that  her  husband,  with  her,  had  their  domicil  in  North- 
field,  is  a  sufficient  reason  why  she  should  not  be  removed, 
the  plea  in  bar  is  insufficient. 

The  statute  provides  that,  <<  a  married  woman  shall  always 
follow  and  have  the  settlement  of  her  husband  if  he  have  any 
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WASHiiraToif,  within  this  state,  otherwise,  her  own,  at  the  time  of  her  mar* 

1843.'      f  iage,  if  she  have  any,  shall  not  be  lost  or  suspended  by  the 

Northfield    marriage."     R.  S.  chap.  15,  ^1 ,  p.  99* 

„    f*  It  would  seem  that  the  statute  is  broad  enough  to  reach 

Roxbory.       ,  .  ° 

this  case. , 

It  may  be  urged  by  the  defendant  that  a  married  woman 
cannot  be  removed  from  her  husband,  but  if  so,  what  is  the 
meaning  of  the  term  '^  eiMpended, "  in  the  statute  above 
cited  ? 

I  can  see  no  other  meaning,  than  that  a  marriage  of  a 
woman  with  a  man  having  no  settlement  in  the  state,  shall 
not  prevent  tier  renfioval  at  any  time  when  she  shall  be  poor 
and  in  need  of  relief.  Lebanon  v.  Hebron^6  Conn.  R.  45. 
Reported  in  vol.  1st,  2nd  series. 

L.  B.  Feci,  for  appellants* 

The  opinion  of  the  court  was  delivered  by 
RoTCE,  J.  —  It  must  be  intended  from  the  pleadings  that 
the  pauper's  maiden  settlement  was  in  the  town  of  Roxbury. 
And  the  present  statute  enacts  that,  since  her  husband  has 
no  settlement  within  the  state,  her  settlement  shall  be  neither 
lost  nor  suspended  by  her  marriage.  The  question  is,  wheth- 
er,  by  force  of  this  statute,  she  is  liable  to  be  removed  from ' 
her  husband,  or  from  the  place  of  his  domicil  and  personal 
residence. 

The  extent  to  which  the  statute  was  intended  to  operate  is 
somewhat  doubtful.  It  is  evident,  however,  that  it  may 
operate  to  important  purposes,  without  authorizing  a  removal 
of  the  wife  in  a  case  like  the  present.  In  proof  of  this  I  need 
only  mention  its  efiect  in  reference  to  the  children  of  such  a 
marriage.  Under  the  statute  these  at  once  take  the  settle- 
ment of  their  mother,  in  conformity  with  the  doctrine  held 
in  Newton  v.  Siratford^  3  Conn.  R.  600,  and  Lebanon  v. 
Hebron^  6  do.  45.  Whereas,  if  her  settlement  were  left  sus- 
pended according  to  the  old  law  as  generally  received,  it 
might  be  doubted  whether  the  children  could  ever  derive  a 
setttement  from  her,  unless,  by  reason  of  the  husband's  de- 
sertion and  leaving  the  state,  or  the  dissolution  of  the  mar- 
riage by  divorce,  or  by  the  husband's  death,  her  settlement 
should  be  revived  before  the  children  became  of  age,  or 


OP  THE  STATE  6P  VERMONT.  625 

emancipated.      See  Bethel  v.   Tufibridge,  13  Vt.  R.  446.  WitHiiroToir. 

«r  .1.1  •  t  March^ 

We  are  not  to  suppose  the  legislature  to  have  been  un-  1643. 
mindful  of  that  great  principle  of  social  and  moral  policy,  Northfield 
which  forbids  the  coercive  separation  of  the  wife  from  her  •  *• 
husband,  except  for  crime.  It  was  recognized  as  pervading 
our  system  of  poor  laws  in  Hartland  v.  Fwnfret^  11  Vt  R. 
443.  Nor  are  we  disposed  to  infer  a  design  to  break  in 
upon  this  principle,  so  long  as  the  words  of  the  recent  act 
will  admit  of  a  less  rigorous  construction.  Now  the  liability 
of  the  wife,  whenever  she  becomes  chargeable  as  a  pauper, 
to  be  thus  taken  from  her  husband  and  family  to  the  place  of 
her  legal  settlement,  is  no  where  expressly  affirmed  in  the 
statute.  If  the  liability  exists,  it  must  result  as  the  necessa- 
ry consequence  of  her  being  a  pauper  and  having  a  settle- 
ment. And  it  is  true  that  when  these  facts  concur,  there  is 
generally  a  right  in  the  town  where  the  pauper  resides  to 
cause  an  immediate  removal.  But  this  general  rule,  like 
most  others,  has  its  exceptions.  Some  legal  impediment 
may  intervene  to  prevent  a  removal,  without  any  loss  or  sus- 
pension of  settlement.  Thus,  children  of  that  tender  age 
which  requires  the  nurture  of  a  mother,  are  not  removable 
from  her  to  their  place  of  legal  settlement.  Nor  can  a  per* 
son,  owning  and  occupying  a  freehold  estate,  be  removed 
from  it,  however  inadequate  it  may  be  to  furnish  the  need- 
ed support.  Londonderry  ▼.  Acion^  3  Vt.  R.  129  ;  Ran- 
dolph V.  Braintree^  10  do.  442.  And  since  the  point  un- 
der consideration  is  left,  to  say  the  least,  in  doubt  by  the 
statute,  we  think  the  condition  of  a  wife  whilst  living  with  her 
husband,  or  under  his  immediate  control  and  protection, 
should  be  treated,  for  the  present  purpose,  as  being  analogous 
to  that  of  the  persons  just  named  ;  and,  consequently,  that 
though  this  pauper  has  a  settlement  in  Roxbury,  she  is  not  at 
present  liable  to  be  removed. 
The  judgment  of  the  county  court  is,  therefore,  affirmed. 
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WASUIlfOTOll, 

"^84*3'      Horatio  N.  Baylies  v.  James  Houghton  &  Co.   principal 
I    ~  debtors,  and  Dodge  &,  Keith  and  Charles  Spalding, 

9.  Trustees. 

Truatees  of 

Houghton  A  promitaory  note,  executed  in,  and  made  payable  to  oitiient  of,  the  itate 
of  Masiachosetta,  althou^ b  the  maker  reside  in  this  state,  is  not  sab* 
ject  to  our  trustee  process,  it  being,  by  the  lav^  of  the  place  of  contract^ 
exempt  from  such  process. 

Trustee  process  against  Dodge  &  Keith  and  C.  Spalding, 
who  were  sued  as  trustees  or  James  Houghton  &  Co.  of 
Boston,  in  the  state  of  Massachusetts.  In  the  county  court, 
Dodge  &  Keith  noade  their  disclosure  in  writing,  setting 
forth,  that,  at  Boston  aforesaid,  on  the  ITtb  September, 
1841,  they  executed  their  promissory  note  for  ^357.64, 
made  payable  to  the  said  Houghton  &  Co.  or  order,  io  six 
months  from  date  ;  and  that  on  the  19th  of  April,  1842,  at 
said  Boston,  tliey  executed  another  promissory  note  for 
$  127.20,  made  payable  in  six  months  from  date,  to  said 
Houghton  &  Co.  or  their  order,  which  notes  remained 
unpaid. 

And  the  said  Charles  Spalding  in  like  manner  disclosed, 
that,  on  the  15th  September,  1841,  at  said  Boston  be  exe- 
cuted his  note  payable  to  said  Houghton  &  Co.  or  their 
order,  for  $410.07,  in  six  months  from  date;  and  on  the 
16th  of  April,  1842,  executed  another  note  payable  in  the  like 
manner  and  time,  for  Igl  1 58.7 1  j  which  notes  remained  un- 
paid. 

Upon  these  disclosures,  the  court  decided  that  the  said 
Dodge  &  Keith,  and  Charles  Spalding  were  not  liable,  as 
trustees,  and  rendered  judgment  for  them  to  recover  tbehr 
costs,  to  which  decision  the  plaintiff  excepted* 

H.  W.  Heatan  and  C.  Reed,  for  plaintiff. 

I.  The  authorities  are  uniform,  that  debts  due  the  residents 
in  a  foreign  jurisdiction  can  be  attached  and  holden  by  trustee 
process  in  favor  of  creditors ;  and  that  the  payments  of  the 
debtor  under  the  judgments  in  such  trustee  suits  are,  in  all 
jurisdictions,  admitted  as  a  defence,  pro  tanio.  BisseU  v. 
Briggs,  9  Mass.  R.  462 ;  Story's  Con.  of  Laws,  ^  450 ; 
Embree  fy  Collins  v.  Henna,  &  Johns.  R.  101  ;  Holmes  v. 
Bmwn,  20  Johns.  R.  329 ;  S.  C.  4  Johns.  Ch.  &.  467  ; 
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HfUl  V.  Btake^  13  Mass.  R.  153  ;  Merriam  v.  Rundlett,  13  Wasbingtoit, 
Pick.   R.  511;    McDanid  v.  Hughes,  3  East,  367;    Le     ^^^l' 
Chevelier  v.  Lynch,  1  Doug.  R.  170  ;  Barrow  v.  West,  23      g    jj^^ 
Pick.  R.  270 ;  e/  passim.  v. 

In  proceedings  in  rem,  the  jadgment  is  of  universal  obli-  Houghton 
gation,  and  proceedings  by  way  of  attachment  of  debts  in  ^  ^^' 
favor  of  creditors  are  entitled  to  the  same  consideration. 
Story's  Con.  of  Laws,  ^  592,  and  cases  cited.  And  debts, 
with  respect  to  the  liabtiity  of  the  debtor,  follow  him,  and 
are  subject  to  the  jurisdiction  of  the  law  of  his  domicil, 
where  process  must  be  brought  to  enforce  the  contract. 
BMe  ▼.  fWiUiams,  6  Pick.  R.  286.  The  locus  ret  sUa  of 
debts  with  reference  to  creditors,  is  the  locality  of  the  debtor. 
2  Kent^a  Com.  406. 

That  a  judgment  obtained  in  one  jurisdiction  against  a 
principal  debtor,  resident  in  another,  without  legal  service 
upon  the  principal  debtor,  cannot  be  enforced  in  the  courts 
of  the  foreign  jurisdiction  against  him,  we  well  understand ; 
but  insist  that  it  is  a  defence  to  the  trustees  who  have  been 
compelled  to  make  payment  by  the  judgment.  Chief  Justice 
Parsons  sets  forth  this  distinction  in  BissM  v.  Brxggs. 

II.  The  courts  of  Massachusetts,  where  the  notes  were 
given,  have  admitted,  as  a  defence,  proceedings  under  stat- 
utes like  our  own,  making  negotiable  paper  trusteeable,  and 
though  the  notes  were  endorsed  before  due.  Hvll  v.  Blake, 
13  Mass.  R.  153 ;  Merriam  v.  Rundlett,  13  Pick.  R.  511. 
It  may  be  attempted  to  distinguish  the  present  case  from 
these.  It  is  diflerent,  first,  in  that  there  has  been  no  legal 
service  on  the  principal  defendants.  And  there  was  none  in 
the  trustee  process  sustained  in  Barrow  v.  fVest,  23  Pick.  R. ; 
Blake  v.  fVilliams,  6  Pick.  R. ;  Embree  Sr  Collins  v.  Hanna, 
5  Johns.  R.,  and  in  other  cases.  There  is  this  further  dis- 
finctlon,  that  these  notes  were  made  in  Massachusetts,  and 
not  where  they  are  attached  by  trustee  process  ;  whence  it 
may  be  inferred  that  they  cannot  be  discharged,  except1>y 
the  law  of  the  fJace  where  made,  according  to  the  doctrine 
found  in  Story's  Con.  of  Laws,  ^  335  and  342.  This  doc- 
trine is  held  in  reference  to  discharges  by  bankrupt  laws,  ftc, 
without  payment  for  the  benefit  of  the  promisee.  The  cases 
that  may  be  cited  are  no  precedents  for  this,  in  which,  by  a 
judgment  for  the  plaintifT,  (he  notes  would  be  paid  for  the 
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WAaBiNOTov,  benefit  of  the  promisees.     The  notes  are  payable  every*- 
1&43  '      where ;  (8  Pick.  R.  197)  and  a  payment  in  Vermont  should 
^  jj^^      be  good  everywhere. 
»•  III.  At  the  time  of  disclosure,  all  the  notes  were  overdue, 

Houghton  &nd  it  is  to  be  presumed  no  notice  of  indorsement  had  been 
^Co.  received,  except  that  disclosed.  If  the  notes  had  been  en- 
dorsed, notice  would  have  been  given  by  the  new  holders  to 
the  makers,  by  a  demand  according  to  the  law-»merchant 
All  these  notes,  then,  but  one,  were  in  the  hands  of  the 
payees  and  overdue  at  the  time  of  disclosure.  And  negotia- 
ble paper,  overdue,  stands  upon  the  same  footing  as  other 
choses  in  action.  If  any  debt  can  be  attached  that  is  due  a 
resident  of  Massachusetts,  this  can.  HinsdiU  v.  Saffbrd,  11 
Vt.  R.  309 ;  HuUhins  v.  Evans,  13  Vt.  R.  541. 

IV.  It  is  a  well  established  rule  of  policy  and  practice  for 
courts  to  prefer  the  interests  of  their  own  citizens.  Story's 
Con.  of  Laws,  ^  28.  Resident  creditors,  attaching  by  trus- 
tee process  are,  throughout  the  United  States,  preferred  to 
foreign  assignees  in  bankruptcy,  whether  the  assignment  be 
voluntary  or  by  operation  of  law.  Ingraham  v.  Geyer,  13 
Mass.  R.  146  ;  Ogden  v.  Sanders,  12  Wheat.  R. ;  15  Pick. 
R.  11 ;  5  Greenl.  R.  245,  et  passim.  The  principal  debt- 
ors having  become  insolvent,  the  resident  creditors  should  be 
preferred.  It  would  be  absurd  to  extend  the  comity  of  law 
so  far  as  to  secure  to  foreign  holders  the  contents  of  their 
notes,  when  under  the  same  circumstances  residents  would 
lose  them.  By  the  well  known  exception  to  the  rule  of 
comity,  the  laws  of  a  foreign  state  should  not  be  admitted, 
if  injurious  to  ourselves.  Prentiss  v.  Savage,  13  Mass.  R. 
24.  No  state  of  the  Union  has  committed  such  an  act  of  in- 
justice to  its  own  citizens  as  to  send  abroad  property  of  insol- 
vents found  within  its  jurisdiction,  when  there  were  resident 
creditors.     2  Kent's  Com.  406-7. 

Whatever  may  be  the  policy  and  laws  of  other  states, 
this  state  should  enforce  and  vindicate  her  own,  by  which 
the  notes  disclosed  are  clearly  attachable.  This  state  alone 
has  jurisdiction  of  the  persons  of  the  trustees,  and  to  this 
forum,  alone,  can  the  holders  of  the  notes  resort  to  collect 
them,  where  the  judgment  in  this  case  h  ill  be  a  bar.  The 
l^islature  would  have  exempted  foreign  holders  from  the  • 
general  provisions  of  thestataUi#f  1841,  had  it  not  been 
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the  intention  to  extend  it  to  all  cases  alike.     And  if  the  act,  WiSHiRoroir, 
being  constitutional,  results  in  a  conflict  of  laws,  legislation        1843/ 
alone  should  remove  the  difficulty.     Penniman  v.  MeigSj  9      B^Jj^ii 
Johns.  R.  325 ;  1  Gall.  R.  168 — de  conflidu  Ugum.  «• 

Trustees  _ 
of  HooghtoB 

N.  Kinsman  fy  A.  Spalding,  for  trustees.  ^^' 

The  law  of  the  place  where  the  contract  is  made  must 
govern  the  construction  of  the  contract,  and  that  whether  the 
parties  to  the  contract  «re  inhabitants  of  that  place  or  not. 
This  rule  is  founded  upon  the  presumption  of  law  that  the 
parties  to  a  contract  are  conusant  of  the  laws  of  the  country 
where  the  contract  is  made.  Negotiable  paper  is  governed 
by  the  same  principles.  Wherever  the  contract  between  the 
particular  parties  is  made,  the  law  of  the  place  will  operate 
as  well  in  respect  to  the  discharge  as  to  the  obligation  thereof. 
Story  on  Conflict  of  Laws,  199,  219,  282,  283;  13  Mass. 
R.  5  and  163 ;  16  Mass.  304  ;  and  it  is  enacted  by  the  12th 
section  of  the  statute  of  Massachusetts,  '<  that  no  person 
shall  be  considered  or  adjudged  to  be  a  trustee,  within  the 
intent  and  meaning  of  that  act,  by  reason,  or  on  account  of, 
his  having  made,  given,  indorsed,  negotiated  or  accepted,  any 
negotiable  security  whatever."  Hence  if  the  lex  loci  gov- 
erns in  the  discharge,  as  well  as  in  the  construction,  the  trus* 
tees  cannot  be  held  liable  for  the  notes  in  question.  They 
were  negotiable,  and  made  in  Boston,  payable  to  the  defen* 
dants,  living  in  Boston,  and  must  be  governed  by  the  law  of 
Massachusetts.  If  payable  every  where,  they  are  governed 
by  the  law  of  the  place  where  made,  for  the  plain  reason  that 
they  cannot  be  said  to  have  the  law  in  any  other  place  in 
contemplation  to  govern  them.  Story's  Conflict  of  Laws,  264. 
The  trustees  insist  that  they  ought  to  be  discharged,  inas* 
much  as  a  judgment  against  them  here  would  not  be  a  bar 
to  an  action  on  the  notes  in  question  in  the  state  where  the 
notes  were  made  and  payable,  for  the  statute  in  that  state 
exempts  negotiable  notes  from  the  liability  of  the  trustee 
process ;  and  it  would  be  manifestly  unjust  to  place  the 
trustees  in  a  condition  in  which  they  may  be  twice  charged 
for  the  same  credits.  The  credit,  therefore,  liable  to  this 
attachment,  must  be  so  situated  that,  if  it  be  taken  by  the 
attaching  creditor,  the  trustee  may  legally  defend  himself 
when  called  on  by  the  principal,  and,  in  this  case,  a  jodg- 
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WAoiiiiAToii,  ment  against  the  truateeg,  would  not  be  conelorife  againtt 

"^^^      the  principal  debtor.     Story  on  Conflict  of  Laws,  492,  501, 

ZTT        608.     In  order  to  found  a  proper  ground  of  recognition  of 

9.         any  foreign  judgment  in  another  country,  it  is. indispensable 

•f  Hooffhton  ^^^^  ^^^  court  pronouncing  judgment  should  have  a  lawful 

A  Co.      jurisdiction  over  the  cause,  over  the  thing,  and   over  the 

parties.     If  the  jurisdiction  fails  as  to  either,  it  is  treated  as 

a  mere  nullity,  having  no  obligation,  and  entitled  to  no  res* 

pect  beyond  the  domestic  tribunal,  and  this  is  equally  trve, 

whether  the  proceedings  be  in  rem,  or  in  personam,  or  in 

rem  ajid  also  in  personam.  Story  on  Conflict  of  Laws,  499, 

449,  458;  9  Mass.  R.  46S. 

The  opinion  of  the  court  was  delivered  by 

Rbdvieu),  J.  —  It  seems  now  to  be  an  acknowledged 
principle  of  the  law  of  foreign  attachment,  that «  payment 
made  under  such  proceeding  will  protect  the  garnishee,  unlets 
tbe  court  acted  without  jurisdiction,  although  there  are  some 
early  cases  to  the  contrary  of  this  even.  The  jurisdiction  of 
tbe  debt  to  some  eitent  depends  upon  the  domicil  of  the 
debtor,  so  that  the  court  may  be  considered,  in  one  sense,  as 
having  jurisdiction  of  this  debt,  perhaps ;  and  should  we 
render  judgment  here  that  the  trustee  is  liable,  it  is  probable 
the  courts  of  Massachusetts  might  consider  it  a  defence  to 
tbe  notes,  when  sued  there  in  the  names  of  the  prine^pei 
d^endants. 

But  it  is  obvious,  that  in  proceeding  to  render  snch  judp* 
meat,  we  should  violate  the  obvious  principles  of  justice,  in 
regard  to  the  construction  of  contracts ;  and  so  far  as  any 
person  is  concerned,  into  whose  hands  such  notes  may  have 
coaM,  or  shaH  hereafter  come,  by  assignment,  any  judgment 
we  should  here  render  could  not,  either  in  equity,  or  at  hw, 
be  considered  strictly  any  defence  to  the  trustees,  who  should 
be  compelled  to  pay  the  money  under  such  judgment.  This 
consideration  of  itMlf  is  sufficient  reason  why  we  coold  not 
proceed  to  render  any  such  judgment. 

Tbe  indebtedness  of  the  trustees  is  by  way  of  negotiaMo 
promissory  notes,  executed  at  Boston,  payable  to  tbe  principal 
defendants^  or  their  order,  and  by  intendment  of  law,  peyaMe 
at  Boston.  The  place  of  contract  is,  therefore,  at  Boston* 
AU  the  incideDts  of  the  coatvaet,  which  concern  itaferee  and 
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Ttlidiiy,  or  its  perfonuance,  or  dischargOi  are  to  be  goreroed  Washiii«to»» 
by  the  laws  of  that  place.    And  this  principle  of  law,  by       1843/ 
which  we  refer  these  incidents  of  contracts  to  the  law  of  the 


Baylies 

place  of  contract,  is  now   found   to  have  its  foundations         •• 
deeper  laid  in  the  eternal  principles  of  justice,  than  any  of  Hooffhton 
matter  of  mere  national  comity.    These  incidents  are  to  be      ^  ^' 
governed  by  the  Ux  loci  caniractus,  not  because  the  sove* 
reignty  of  the  fwmtr^  where  the  contract  is  sought  to  be 
enforced,  happens  to  be  on  terms  of  courtesy  and  kindness 
with  the  sovereignty  of  the  place  of  contract,  but  for  the 
higher  and  more  worthy  reason,  that  the  parties,  in  entering 
into  the  contract,  expected  those  incidents  to  be  governed 
by  that  law,  and  that  only  ;  and  if  they  are  referred  to  the 
law  of  any  other  place  or  country,  it  is  not  the  contract  of 
the  parties,  but  of  the  court,  which  is  made  to  speak,  and  is 
enforced. 

By  the  law  of  the  state  of  Massachusetts,  n^;otiable 
promissory  notes,  like  those  now  in  question,  are  not  liable 
to  attachment  by  this  process.  Any  one,  therefore,  to  whom 
these  notes  have  been  negotiated,  or  may  hereafter  be,  will 
take  them  with  this  expectation.  They  are,  in  no  sense, 
parties  to  this  proceeding,  or  bound  by  it.  Our  judgment, 
here,  then,  must  be  wholly  nugatory  so  fur  as  they  are  con- 
cerned. We  should  not  be  prepared  to  render  a  judgment 
against  the  trustees,  unless  that  judgment  would  operate  a 
perfect  defence  to  them  everywhere.  We  could  not  justly 
expose  them  to  the  hasard  of  paying  their  notes  twice ;  nor, 
on  the  other  hand,  if  we  felt  that  the  Massachusetts  courts 
would  probably  regard  any  judgment  we  should  here  render^ 
as  a  defence,  (which  is  not  probable,  if  the  notes  were  sought 
to  be  enforced  by  a  bona  fide  holder)  would  we  subject  the 
contract  to  a  law  by  which  U  was  never  expected  to  be 
governed,  and  thus  defeat  the  interest  of  a  bona  fide  holder. 
Preseott  v.  HuU,  16  Johns.  R. 

If  this  were  a  contract  of  a  different  character,  or  payable 
in  this  state,  very  likely  the  propositions  urged  by  the  plain* 
tiff's  counsel,  with  so  much  plausibility,  would  merit  a  difie- 
rent  consideration.  Hull  v.  Blake,  13  Mass.  R.  153 ;  Em- 
bree  fy  ColUne  v.  Hannah  5  Johns.  R.  101. 

But  as  the  case  now  stands,  there  is  no  good  reason  appa* 
cut  to  us^  why  a  promissory  note,  executed,  and  to  be  paid 
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Wairiitotov,  in  another  state,  where  its  negotiability  is,  in  no  sense,  liable 

1843.'      ^  ^  affected  by  trustee  process,  should  here  be  subject  to 

^j~        that  process,  and  thus  be  discharged,  without  r^ard  to  the 

V.         governing  law  of  the  contract,  any  more  than  such  contracts, 

or  any  other,  could  be  discharged  by  a  foreign  bankrupt  law, 

,  which  it  is  now  well  settled  cannot  be  done.     Story's  Con.  of 

Laws,  283;  Braynard  t.  Marshally  8  Pick.  194;  Lewte  f. 

Owen,  6  Eng.  C.  L.  565 ;  PhiUips  ▼.  AUen,  15  Eng.  C. 

L.  269,  is  a  well  considered  case  to  the  full  extent ;    Ogden 

V.  Saunders y  12  Wheat.  358,  so  far  as  the  American  states 

are  concerned,  establishes  the  same  rule. 

Judgment  affirmed. 


Ira  Dat  v.  Richard  F.  Abbott. 

It  M  a  good  replieatioB  to  a  plea  in  off-iet  of  a  judgment  recorered,  tbat 
the  whole  judgment  had  been  aaeigned  to  third  persons,  of  which  notice 
had  been  given  to  the  jadgmeot  debtor. 

In  lach  case  it  is  not  necessary  tbat  the  judgment  debtor,  in  replying  such 
assignment,  should  allege  that  the  interest  of  the  assignee  is  still  sab- 
•isting.  If  the  judgment  creditor  would  arail  himself  of  tha  eeasing  of 
the  assignee's  interest,  he  must  set  it  forth  in  a  rejoinder. 

A  replication  setting  forth  an  assignment  of  part  of  the  judgment  to  one, 
and  the  residue  to  another,  is  not  double. 

^ers,  whether,  if  the  whole  legal  interest  had  been  assigned  to  one,  the 
statement  of  another  assignment  would  not  be  treated  as  sorplosage. 

Qjittr^i  whether,  in  an  action  on  book,  commenced  before  the  revised  sta- 
tutes went  into  operation,  a  plea  in  off-set  can  be  sustained. 

^  This  was  an  action  of  book  account,  commenced  in  Feb* 
niary,  1840,  in  which  there  was  a  judgment  to  account,  and 
reference  to  an  auditor,  who  reported  a  balance  due  the 
plaintiff;  which  report  was  accepted  by  the  court. 

The  defendant  then  plead  in  off-set  a  certain  judgment  rn 
his  favor  against  the  plaintiff,  rendered  in  April,  1837,  on 
which  he  alleged  there  remained  due,  the  sum  of  $SM)9.80. 
To  this  plea  the  plaintiff  replied  that,  on  the  20th  of  Novem- 
ber, 1839,  the  defendant,  being  indebted  to  one  Chapin 
Keith  in  the  sum  of  0200,  in  order  to  secure  to  the  said 
Keith  the  said  sum,  and  what  he  might  thereafter  owe  him, 
transferred  and  assigned  to  him  the  whole  amount  due  on 
said  judgment,  of  which  the  said  Keith,  on  the  same  day — 
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having  posMssioo  of  the  execution  issued  on  the  judgment—  Waiwipotow, 
gave  notice  to  the  plaintiff.    And  the  plaintiff  further  replied        1843. 
that,  on  the  20th  day  of  June,  1841,  the  defendant  assigned        ^^^ 
to  one  Thomas  Towoe  the  same  judgment,  to  secure  to  him      j^^^^^ 
the  sum  of  ^45  due  him  from  the  defendant-^f  which  tlie 
said  Town  on  the  same  day,  gave  the  plaintiff  notice.     To 
this  replication  there  was  a  demurrer,  and  joinder  in  demur- 
rer; and  for  special  causes  of   demurrer,  the  defendant, 
among  others,  assigned, 

1.  That  the  replication  was  double,  in  that  it  alleged  that 
the  defendant  assigned  to  Keith  the  whole  amount  due  on 
said  judgment,  and  also  that  he  had  assigned  the  same  to 
said  Towne — thereby  setting  forth  two  separate  and  distinct 
matters  of  defence  to  the  declaration  in  off'-set,  requiring 
separate  and  distinct  answers* 

2.  That  it  was  not  alleged  in  the  replication  that  said  sup- 
posed incumbrances,  set  forth  in  said  replication,  were,  at  the 
time  of  filing  the  same,  in  full  force,  uncancelled  and  juindis- 
charged,  or  that  said  judgment  was  not,  at  that  time,  the 
property  of  the  defendant. 

3.  That  it  was  not  alleged  in  said  replication  that,  at  the 
time  of  filing  the  same,  Keith  and  Towne,  or  either  of  them, 
were  the  owners  of,  or  had  any  interest  in,  or  control  over 
said  judgment. 

The  court  sustained  the  demurrer,  and  rendered  judgment 
for  the  defendant ;  to  which  decision  the  plaintiff  excepted. 

N.  Kinsman  and  L.  B.  Ptcky  for  plaintiff. 

A  plea,  in  order  to  be  available,  must,  as  a  general  rnle, 
rely  upon  facts  that  existed  at  the  commencement  of  the 
suit.  EoanB  v,  Prosser,  3  T.  R.  186.  So,  upon  the  same 
principle,  if  matter  in  off-set  is  relied  upon,  it  must  be  a  debt 
which  was  legally  and  equitably  the  property  of  the  defen- 
dant when  the  action  was  commenced,  as  it  is  now  the  set* 
tied  rule  that  courts  of  law  will  protect  the  rights  of  the  as- 
tfignee  of  a  chose  in  action. 

The  replication  sets  up  the  fact  that  prior  to  the  com- 
mencement of  the  present  action,  the  defendant  assigned  and 
transferred  the  judgment  sought  to  be  off-set,  to  a  third  per- 
son. If  the  defendant  had  subsequently  dischaiged  that  lien, 
and  re-purchased  the  judgment,  he  should  have  replied  that 
Vol.  XV.  s.  n.  vol.  1.  80 
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y^AsmwtoK^  fact,  instead  of  demurring.     As  the  case  stands,  the  coart 

1843.'      cannot  allow  the  oflf-aet  without  disregarding  the  rights  of  the 

j^~^        assignee,  and  virtually  overruling  a  series  of  adjudications  by 

«.         this  court.     Strong  v.  Strangy  2  Aiken  373 ;    Newell  t. 

^"*^***     Adame,  1  D.  Chip.  346 ;   Lampson  v.  Fletcher,  1  Vt.  R. 

168. 

See  also,  Makepeace  v.  Coate  et  al.y  8  Mass.  R.  451 ; 
Ramsill  v.  Huntington,  5  Day,  163 ;  Howe  et  al.  ▼.  Shep^ 
herd,  2  Sumner,  409 ;  Satterlee  et  al.  v.  Ten  Eyck,  7  Cow. 
R.  480 ;  Raymond  v.  Squire,  11  Johns.  R.  47. 

O.  H.  Smiih,  for  defendant. 

The  first  and  fifth  sections  of  Chap.  34,  R.  S.  p.  212  and 
13,  authorize  an  off-set  in  an  action  on  book,  and  direct  the 
course  of  procedure  in  such  cases. 

The  plaintiff's  replication  to  the  defendant's  plea  in  off-set 
discloses  no  legal  matter  of  defence.  No  precedent  can  be 
found  for  such  a  replication.  It  simply  alleges  that  some 
third  persons  once  had  a  conditional  interest  in  the  judgment 
and  execution  pleaded  in  off-set.  It  does  not  answer  what 
It  assumes  to  answer,  and  is  therefore  bad.  1  Chit.  509.  It 
does  not  admit  that  Abbott  ever  had  any  cause  of  action, 
nor  does  it  deny  that  it  still  exists.  1  Chit.  459.  It  is  neither 
in  avoidance,  performance  or  discharge.  1  Swift's  Dig.  617, 
618.  The  plaintiff's  replication  is  bad,  for  duplicity.  1  Chit. 
511. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J.  —  This  action  was  commenced  in  Feb- 
ruary, 1840,  before  the  Revised  Statutes  went  into  operation. 
Ii  is  an  action  on  book,  and,  after  the  account  had  been  ad* 
justed  by  auditors,  the  defendant  plead  in  offset  a  judgment 
in  his  favor  against  the  plaintiff,  Day,  recovered  in  April, 
1837,  on  which  was  due,  at  the  time  the  plea  was  filed,  the 
sum  of  two  hundred  and  ten  dollars  and  thirty  cents.  To 
this  plea  the  plaintiff  replies  that,  before  the  commencement 
of  this  suit,  Abbott,  the  defendant,  was  indebted  to  Chapin 
Keith  in  the  sum  of  two  hundred  dollars,  and  to  secure 
Keith  for  what  was  then  due,  and  what  should  thereafter  be 
^  due  him  from  Abbott,  he  assigned  and  transferred  the  judg- 
ment to  Keith,  of  which  Keith,  having  the  execution  which 
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israed  on  the  judgment  in  his  poBsession,  notified  the  plain-  Wahuvcitovv 
tiff,  Day,  before  the  commencement  of  this  suit;  and  that,       i^s/ 


Abbott 


on  the  20th  of  June,  1841,  he,  Abbott,  also  assigned  to  one        ^^ 
Towne  the  same  judgment,  to  secure  him  for  a  debt  of  forty- 
five  dollars  which  he,  Abbott,  owed  Towne,  of  which,  also, 
notice  was  given  to  Day.    To  this  replication  there  is  a 
demurrer. 

At  the  time  this  suit  was  commenced,  no  provision  was 
made  by  the  statute  authorizing  a  plea  in  offset  in  an  action 
on  book ;  and,  from  the  mode  of  proceeding  in  such  action, 
no  such  plea  could  be  received.  Provision  was  made,  in 
other  actions,  where  the  defendant  had  an  unliquidated  ac- 
count, that  he  might  file  a  declaration  on  book  and  have  the 
account  liquidated,  and  then  plead  the  sum,  ascertained  to 
be  due,  in  offset.  We  are  not  prepared  to  say  that  the  Re- 
vised Statutes,  on  this  subject,  could  have  any  effect  on  ac- 
tions then  pending.  When  this  suit  was  commenced,  the 
plaintiff  was  not  liable  to  be  defeated  by  a  plea  in  offset ;  and 
it  is  not  readily  perceived  that  the  legislature  could  enable  a 
party  to  avail  himself  of  a  defence,  in  a  pending  suit,  which 
he  could  not  have  done  prior  to,  and  except  by,  the  legisla- 
tive enactment.  But  waiving  the  consideration  of  this  ques- 
tion, we  think  the  replication  is  a  complete  and  sufficient 
answer  to  the  plea  in  offset. 

The  object  of  the  plea  is  to  enable  Abbott  to  obtain  satis- 
faction of  the  judgment  against  Day  out  of  the  money  found 
due  from  him  to  Day  in  the  present  action,  and  thus  to  col- 
lect and  appropriate  to  his  own  use  the  judgment  which  he 
has  once  transferred  and  assigned  to  others,  his  creditors. 

It  is  now  well  settled  that  courts  of  law,  as  well  as  courts 
of  equity,  will  protect  the  rights  of  an  assignee  of  a  chose  in 
action,  and  will  not  permit  a  person,  after  he  has  assigned  a 
chose  in  action  for  a  valuable  consideration,  to  defeat  it  by 
any  discharge  which  he  may  give ;  and,  as  a  consequence  of 
this,  they  will  not  permit  a  defendant  to  avail  himself  of  any 
defence  arising  from  any  transaction  between  him  and  the 
plaintiff,  or  any  discharge  from  the  plaintiff,  executed  after 
the  assignment.  In  the  case  of  Legh  v.  Leghy  1  Bos.  & 
Pul.  447,  the  court  would  not  permit  a  defendanc  to  plead  a 
discharge  from  the  nominal  plaintiff,  who  had  assigned  the 
deioand ;  and  in  the  case  of  Winch  v.  Kedjf,  1  Term  R.  619, 
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WASBiv«Toir,  where  the  bankruptcy  of  the  pbintiff  was  plead  id  bar,  a 
1843.'      lepltcatian,  setting  forth  that  the  suit,  though  in  the  name 


£)^.        of  the  original  party  to  the  contract,  was  in  reality  for  the 

«•  beneOt  of  another,  was  sustained.     When  the  interest  of  the 

Abbott. 

assignee  cannot  be  given  in  evidence  under  the  general  issue, 

and  in  no  other  way  can  the  interest  of  the  assignee  be  pi^ 

tectedy  except  by  a  replication,  setting  forth  the  transfer  and 

assignment,  such  replication  is  good.     The  replication  is, 

therefore,  good  in  substance.     It  sets  forth  that  Abbott  had 

assigned  the  judgment,  and  bad  ceased  to  have  any  equitable 

interest  therein.     Day  could  not,  after  notice,  avail  himself 

of  any  defence  thereafter  to  arise  from  any  transaction  be* 

tween  him  and  Abbott. 

The  state  of  the  indebtedness  between  Abbott  and  Keith 
was  not  a  subject  to  be  investigated  by  Day.  If  Abbott  had 
assigned  his  whole  interest  in  the  judgment,  of  which  notice 
was  given  to  Day,  it  was  not  necessary  for  Day  to  allege  in 
bis  replication,  that  Keith  or  Towne  had  any  interest  in  the 
judgment,  at  the  time  the  plea  was  filed  other  than  is  alleged 
in  the  replication.  If  the  judgment  had  ceased  to  belong  to 
the  assignee,  and  had  been  re-invested  in  Abbott,  he  should 
have  set  that  forth,  in  a  rejoinder. 

The  only  question  remaining  is,  whether  the  replication  is 
ill  for  duplicity.  Duplicity  in  a  plea  is  fatal  on  a  demurrer. 
Surplusage  is  not,  though  it  may  sometimes  embarrass  the 
party  by  requiring  him  to  prove  facts  set  forth,  which  would 
otherwise  be  immaterial.  The  weight  of  authorities  is,  that 
matters  immaterial  cannot  operate  to  make  a  plea  double. 
I  am  rather  inclined  to  the  opinion,  that  the  statement  of  the 
assignment  to  Towne  was  immaterial  and  surplusage.  But 
as  Abbott  may  be  considered  as  having  a  remaining  interest 
in  the  judgment,  after  the  assignment  to  Keith,  of  ten  dol- 
lars, the  two  assignments  may  be  considered  as  one  entire 
transaction,  parting  with  his  whole  interest  in  the  judgment, 
and  both  tc^ether,  as  constituting  one  connected  and  entire 
proposition.  In  either  view,  the  replication  is  not  liable  to  the 
objections  raised  against  it.  The  other  special  causes  of  de- 
murrer have  not  been  urged  in  argument,  and  do  not  appear 
to  be  substantial.  The  objections  to  the  plea  in  offset  are 
considered  as  fatal.   The  judgment  of  the  county  court  is  re* 


OP  THE  STATE  OF  VERMONT.  QSJ 

Tened,  and  jodgment  must  be  entered  that  the  replication  Washiii«t«i, 
is  sufficient,  and  for  the  plaintiff  to  recover  the  som  found      ^St,* 
doe  by  the  auditor.  J^ 

V. 


MosJBs  Peck  v.  Faanklin  W.  Thompson  and  Charles 
Thompson. 

No  objectioa  for  variance  between  the  declaration  and  proof  which  wainot 
raised  in  the  county  court,  and  which  might  there  have  been  obTiated  by 
amendment,  will  be  aaatained  in  the  anpreme  court  whea  reTisinir  tlu 
ease  on  exceptiene,  unlets  the  Taiiavoe  ia  apparent  upon  the  face  of  tb« 
exeeptiona,  and  is  of  such  a  character  that  the  judgnsent,  if  affirmed, 
would  not  protect  the  parties  in  reference  to  the  matter  actually  litiga- 
ted. 
A.  owed  B.  and  sent  him  with  a  verbal  order  to  procure  the  money  from  O. 
on  A.'s  account.  C.  refused  to  pay  npon  a  rerbal  order,  and  reqaired  II. 
to  bring  a  written  order  from  A,  or  else  to  give  his  awn  acoouBtable  i«ip 
ceipt  for  the  money.    B,  received  the  money  and  gave  bin  receipt,  to  ac- 

.  count  to  C.  for  it  on  demand.  Afterwards  C.  called  on  B.  and  threatened 
to  commence  a  suit  upon  his  receipt.  Of  this  B.  notified  A.,  relying  upoik 
him  to  settle  the  demand  of  C.  A.  claimed  that  he  had  already  paid  it  to 
C,  in  discharge  of  B.  And  to  induce  B.  to  eubmit  to  a  suit  in  fiivor  of  d 
and  thereby  afford  A.  an  opportunity  to  prove  such  payment,  A.  and  D. 
promised  to  indemnify  B.  against  any  judgment  which  C.  might  recover, 
as  also  against  the  expense  of  defending  C's  suit.  HeZd,  that  the  promise 
of  A.  and  D.  was  not  affected  by  the  statute  of  frauds. 

Assumpsit  io  several  counts,  but  the  one  on  which  the 
plaintiff  relied,  was  as  follows :  — 

''Also,  in  a  further  plea  of  the  case  for  that  whereas,  here- 
tofore, to  wit,  on  the  16th  day  of  November,  1836,  there  was 
pending  in  the  county  court,  t-hen  sitting  at  Montpelier,  with- 
in and  for  the  county  of  Washington,  an  action  of  assumpsit 
on  an  accountable  receipt,  in  favor  of  John  Campbell,  jr., 
against  Moses  Peck,  the  present  plaintiff,  which  said  receipt, 
and  the  matters  in  controversy  in  said  suit,  the  defendants  in 
this  suit  were  equitably  bound  to.  settle,  pay,  and  take  up. 
And  the  said  defendants  so  being  equitably  bound  to  settle, 
pay  and  take  up  said  receipt,  and  to  settle  the  matters  in 
controversy  io  said  suit,  in  the  month  of  November,  1836,  to 
wit,  on  the  16th  day  of  said  month,  promised  and  agreed 
with  the  plaintiff  in  this  suit,  that  if  he,  the  said  Peck,  would 
defend  the  said  suit,  so  pending,  as  aforesaid,  in  favor  of  said 
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WAsniff OTOH,  Campbell,  against  said  Peck,  if  the  said  Campbell  shoiild 
idi3.*  recover  a  judgment  in  said  sait  against  said  Peck,  that  they, 
p^^^  the  defendants,  would  settle,  and  pay  the  said  judgment,  and 
«.  also  pay  to  the  said  Peck,  all  costs  and  expenses  that  should 
ompMDs.  ^^^f^^  i^  ^I^Q  defence  thereof.  And  the  plaintiff  saith,  that, 
relying  upon  the  promise  and  agreements  of  the  said  defend- 
ants, he  did  defend  said  suit  in  said  court,  and  that  a  final 
judgment  was  rendered  therein  against  the  present  plaintiff, 
at  the  April  term  of  said  ^court,  A.  D.  1837,  in  favor  of  the 
said  Campbell,  for  the  sum  of  ninety  dollars  and  sixty-four 
cents,  damages,  and  twelve  dollars  and  ninety-four  cents, 
costs  of  said  suit.  On  which  judgment  an  execution  issued 
against  said  Peck,  on  the  19th  day  of  April,  1837,  for  the 
sums  aforesaid,  and  twenty-five  cents  for  execution,  and  he, 
the  said  Peck,  was  afterwards  arrested  thereon,  and  commit- 
ted to  prison,  and  compelled  to,  and  did,  pay  the  said  judg- 
ment and  execution,  so  recovered  and  issued,  as  aforesaid, 
together  with  two  dollars  and  forty-nine  cents,  ofiicer's  fees 
on  said  execution.  And  the  said  Peck  expended  a  large  sum, 
to  wit,  seventy  dollars,  in  the  defence  of  said  suit ;  of  all 
which  the  defendants  had  notice. 

Yet,  though  often  requested,  the  plaintiff  says  that  the 
defendants  have  not  paid  nor  settled  said  judgment,  or  paid 
either  of  said  sums,  or  any  part  thereof;  but  wholly  neglect 
and  refuse  so  to  do." 

The  cause  was  brought  into  this  court  upon  the  following 
bill  of  exceptions :  — 

This  was  an  action  of  assumpsit,  as  per  writ  and  declara- 
tion referred  to,  and  made  a  part  of  the  case.  Plea,  the  gen- 
eral issue.     Trial  by  jury. 

It  appeared  that  the  defendant,  Franklin  W.  Thompson, 
in  the  spring  of  the  year  1835,  commenced  doing  business  in 
Montpelier  as  a  confectioner,  and  conducted  and  continued 
said  business  until  the  month  of  October,  of  the  same  year, 
and  was  solely  interested  in  the  same.  In  the  month  of  Sep- 
tember, 1835,  the  plaintiff  supplied  the  said  Franklin  W. 
with  sugar,  to  the  amount  of  about  $  177,  and  the  plaintiff 
received  cash,  and  a  verbal  order  on  one  John  Campbell,  jr., 
for  088,  in  settlement  for  the  same.  When  the  plaintiff 
called  upon  the  said  John  Campbell,  jr.,  for  said  sum  of  ^88, 
he  declined  paying  the  same,  without  a  written  order,  anleis 
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plantiff  would  give  his  receipt  for  the  same,  to  account  for ;  WAaBivarov, 
whereupon,  the  plaintiff  gave  the  said  Campbell  his  receipt       jg^a.' 
of  the  following  tenor:  "Sept.  5,  1835.     Received   of  John       ^^ 
Campbell,  jr.,  $88,  to  account  for  od  demand."      In  the         «• 
spring  pr  summer  of  1836,  the  plaintiff  notified  Franklin  W.       <>™P*"^- 
who  was  then  residing  in  New-Hampshire,  with  his  father, 
Charles  Thompson,  that  he  was  threatened  with  a  suit,  and 
about  to  be  sued,  on  said  receipt,  and  requested  the  said  F. 
W.  to  pay,  and  take  up  the  same  ;  to  which  the  said  F.  W. 
replied,  that  he  had  allowed  the  amount  to  Campbell  in  his 
settlement  with  him,  and  said  he  could  show  it.     The  said 
Charles  Thompson  asserted  the  same,  and  there  was  evi- 
dence tending  to  show  that  both  the  defendants  then,  and  at 
other  times,  promised  the  plaintiff  that  if  he  would  defend 
the  suit  which  Campbell  should  commence,  they  would  see 
bim  clear  and  harmless  from  all  damages  and  costs.      The 
plaintiff  defended  the  suit  of  the  said  Campbell,  and  a  judg- 
ment was  rendered  against  him  for  the  sum  of  , 
damages,  and                        ,  costs  of  said  suit ;  upon  which 
execution  issued,  and  the  plaintiff's  body  was  arrested,  and 
committed  thereon,  and  he  compelled  to  pay  the  same.     To 
recover  which,  and  counsel  fees,  and  other  expenses  incur- 
red in  said  defence,  the  plaintiff  commenced  this  suit. 

The  court  charged  the  jury,  that  if,  under  the  circumstan- 
ces before  detailed,  they  found  that  the  defendants,  Charles 
Thompson,  with  his  son,  F.  W.  Thompson,  jointly  promised 
the  plaintiff,  that  if  he  would  suffer  a  suit,  and  defend'^ainst 
the  receipt  he  had  given  Campbell,  and  in  case  he,  the  plain- 
tiff, did  not  succeed  in  the  defence,  they  would  pay  all  cost 
and  trouble,  and  take  up  said  receipt,  then  the  plaintiff  would 
be  entitled  to  recover  the  full  amount  of  the  receipt,  costs 
and  trouble ;  or  in  other  words,  the  judgment  obtained  by 
by  Campbell,  of  the  defendants  ;  although  there  was  no 
promise  in  writing  by  either  of  the  defendants. 

To  all  which  defendants  excepted ;  and  after,  verdict  for 
plaintiff,  moved  the  court  in  arrest. of  judgment.  Which 
motion  was  overruled,  and  defendants  excepted  to  that  also. 

Exceptions  allowed  and  execution  stayed,  <&c. 

DiUinghaniy  Beaton  and  Kinatnanf  for  defendants. 
1.  The  case  shows  that  the  origoal  claim  of  CamplM  v. 


CI40  CASES  IN  THE  SUPREME  COURT 

WASHiifOToir,  Peckj  was  the  sole  and  andisputed  debt  of  F.  W.  Thomp* 
1^843^      Bon  to  pay. 

Peck  2*  The  promise  proved  was,  if  plaintiff  would  resist  that 

,j»*'        claim,  and  was  unsuccessful,  defendants  would  pay  the  ori- 
ginal debt  and  all  costs  and  expenses. 

We  think  there  was  a  fatal  variance  between  the  declam* 
tion  and  proof;  the  declaratian  alleges  that  defendants  were 
equitably  and  legally  bound  to  pay  the  Campbell  cfoim, 
when  the  proof  does  not  show  the  shadow  of  obligation  on 
the  part  of  Charles  Thompson  previous  to  the  joint  promise 
proved  on  trial.  Bristow  v.  Wright,  Doug.  640  ;  Smiih  ▼. 
Taylor,  1  N.  R.  210 ;  Stark.  Ev.  1552,  n.  x. 

If  the  plaintiff  is  not  entitled  to  recover  against  both  of 
these  defendents,  then  he  can  recover  against  neither ;  so 
that  we  may  consider  this  case  as  though  the  action  was 
against  Charles  Thompson,  and  the  same  promise  proved 
against  the  two,  as  made  by  him  alone. 
.  That  part  of  the  promise  which  bound  him,  in  case  of  re- 
covery against  Peck  by  Campbell,  to  pay  the  amount  of  that 
receipt,  was  clearly  an  undertaking  for  the  debt,  default  or 
miscarriage  of  another,  and  so  within  the  statute  of  frauds. 
Defendant's  undertaking,  then,  was  entire,  and  a  part  of  it 
was  void  by  the  statute  of  frauds. 

If  a  promise  is  entire^  and  a  part  of  it  is  void,  under  the 
statute  of  frauds,  there  can  be  no  recovery  on  it,  as  the  whole 
is  void.  Chitty  on  Contracts,  206,  230 ;  Van  Alatyne  v. 
Wimph,  5  Cowen's  R.  162 ;  Charter  v.  Beckett,  7  Term 
R.  201 ;  Loomis  v.  Newhall,  15  Pick.  R.  159;  Turner  v. 
Hubbell,  2  Day,  457  ;  8  Johns.  R.  29. 

There  are  other  cases  strong  to  this  point.  In  Lexington 
V.  Clark  fy  wife,  2  Vent.  223,  the  plaintiff  had  demised 
lands  to  the  former  husband  of  the  wife,  defendant,  and  in 
consideration  that  the  plaintiff  would  permit  her  to  have  the 
premises  until  Lady-Day  then  next,  and  permit  her  to  re- 
move certain  fixtures,  she  promised  the  plaintiff  to  pay  £160 
for  the  rent  arrear,  and  £260  more.  She  paid  the  £160, 
which  was  within  the  statute,  and  plaintiff  sued  for  the  £260| 
which  was  for  her  own  occupation.  But  the  whole  court 
decided  that  the  promises  being  void  for  one  part,  could 
not  stand  good  for  the  other ;  saying  ^'  it  is  an  entire  agree- 
ment, and  the  aetion  is  brought  for  both  the  sums,  and,  in- 
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deed,  could  not  be  otherwise   without  variaDce  from  the  Washinotoji, 

,,  March. 

promise."  1843. 

So  in  the  case  of  Featherston  v.  Hutchinson^  Cro.  Ellz.       ^^^^ 
199.     There  the  plaintiff  had  arrested  the  body  of  one  H.         v* 
on  execution   at  the  suit  of  J.  S.    The   defendant    pro-      ^"^^ 
mised  plaintiff  to  pay  him  the   money  which  J.  S.  was  ad- 
judged to  pay.     The  promise  as   to  the  first  consideration 
was  void  by  statute  23  Henry  VI.  chap.  12,  being  for  ease 
and  favor ;  and  although  that  was  joined  with  a  good  con- 
sideration, to  wit,  the  two  shillings — yet  it  was  held  by  the 
court  that  the  promise  being  void  for  a  part,  was  void  for 
the  whole. 

Indeed,  it  would  seem  that  if  this  suit  were  to  recover  the 
expenses  of  defending  Campbell's  suit,  alone,  even  in  that 
case,  the  promise  would  come  within  the  statute  of  frauds, 
2  Esp.  R.  484.     Comyn  on  Contracts,  69. 

Upham  fy  Vail  J  for  plaintiff. 

Two  questions  are  presented  for  discussion  by  the  bill  ef 
exceptions  allowed  in  this  case.  1.  Is  the  promise  declared 
upon  within  the  statute  of  frauds?  and  2.  Is  the  declaration 
sufficient  to  sustain  a  judgment  for  the  plaintiff? 

I.  As  to  the  statute  of  frauds.  The  promise  declared  up- 
on is,  we  insist)  an  original  undertaking  founded  upon  a  new 
and  distinct  consideration,  independent  of  any  debt  due 
plaintiff,  and  one  moving  between  the  parties  to  the  new 
promise,  and  consequently  not  within  the  statute.  Tomlin' 
son  v.  Gilly  Amb.  330;  fVilliams  v.  Leper,  3  Burr.  1886  ; 
Leonard  v.  Vredenburghy  8  Johns.  Rep.  29  ;  Roberts  on 
Frauds,  232  to  237.  Where  there  is  a  pre-existing  debt,  or 
other  liability,  it  is  said,  a  promise  to  pay  by  a  third  person, 
having  immediate  respect  to,  and  founded  upon,  such  debt  or 
liability,  without  any  new  consideration  moving  to  him,  is  a 
collateral  undertaking,  and  is  within  the  statute.  But  where, 
distinct  from  the  original  liability,  there  is  a  superadded  con- 
sideration for  the  promise,  moving  between  the  party  making 
it,  and  him  to  whom  it  is  made,  the  undertaking  is  an  original 
one,  and  is  not  within  the  statute.  7  Harris  &  Johns.  391 ; 
Chitty  on  Con.  5  ed.  507,  n.  2. 

The  words  of  the  statute  are  <^no  action  shall  be  brought 
to  charge  any  person,  upon  any  special  promise  to  answer 

Vol.  XV.     s.  r.  vol.  i.  81 
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WASHnroToir,  for  the  debt,  default  or  miscarriage  of  another  ;  unless  ibm 

1843.'      promise,  contract  or  agreement,  upon  which  such  action  shall 

p^^j^       be  bronght,  or  some   memorandum  or  note  thereof,  shall  be 

».  in  writing,"  &c.     Statute,  316,317. 

ompsons.      j^  ^j^^  ^^^^  ^^  j^^^^  ^^  between  the  plaintiflfand  defendants, 

what  promise  is  there  as  to  the  debt,  default,  or  tnisdoings  of 
another  ?  Franklin  W.  Thompson  was  under  no  legal  obli- 
gations to  defend  Campbell's  suit  against  the  plaiotiff ;  con- 
sequently it  cannot  be  said  that  the  promise  declared  upon  m 
a  promise  to  answer  for  the  debt,  default,  or  misdoings  of 
Franklin  W.  in  relation  to  the  defence  of  that  suit.  If  the 
third  party  be  not  by  law  liable  for  the  demand,  the  defend- 
ant's promise  cannot  be  considered  collateral,  and  need  not 
be  in  writing.  Harris  v.  Huntbach,  1  Burr.  373  ;  3  Bac. 
Ab.  595*;  Loomis  v.  Newhall,  15  Pick.  159,  170;  Chitty 
on  Cont.  5ed.  515. 

The  defendants  contended,  when  they  made  the  promise 
declared  upon,  that  there  was  no  debt  due  plaintiff  from  F. 
W.Thompson.  They  insisted  that  the  $88,  for  which  Camp- 
bell threatened  to  sue  plaintiflf,  had  been  allowed  him  in  a  set- 
tlement with  F.  W.  Thompson,  and  they  could  prove  it ;  and 
for  the  purpose  of  giving  them  an  opportunity  to  make  the 
proof,  they  desired  the  plaintiff  to  suffer  the  suit  and  de- 
fend it. 

This  case,  we  think,  cannot  be  distinguished  in  principle 
from  Adams  v.  Dansey,  19  E.  C.  L.  R.  149,  where  the 
plaintiff,  an  occupier  of  land,  at  the  request  of  the  defendant, 
and  upon  a  promise  of  indemnity,  resisted  a  suit  of  the  vicar 
for  tithes ;  and  it  was  held  by  the  court  that  it  was  not  a  prom- 
ise required  by  the  statute  of  frauds  to  be  in  writing.  12 
Mass.  297  ;  1   New  R.  (4  Bos.  d^.  Pull.)  124  ;  2  East,  325. 

The  suit  in  favor  of  Campbell  against  the  plaintiff  was  suf- 
fered and  defended,  at  the  request,  and  for  the  benefit  of  the 
defendants.  The  plaintiff  had  no  interest  in  its  defence,  and 
would  not  have  suffered  it  to  proceed  to  trial,  but  for  the 
promise  of  the  defendants. 

But  it  is  now  said  by  the  defendants,  that  Franklin  W. 
Thompson  owed  the  plaintiff  a  debt  of  $88,  at  the  time  the 
promise  was  made,  and  therefere,  it  is  within  the  statute. 
The  promise  is  not  to  pay  the  debt  due  from  F.  W.  Thomp- 
son to  the  plaintiff,  but  to  see  him  clear  and  save  him  harm- 
less from  all  the  consequences  of  Campbell's  suit. 
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It  has  been  frequently  held  that  a  parol  contract  is  not  in-  WAiniNaToi 
valid,  where  the  party  making  the  promise  has  assumed  some      "^gia.* 
other  duty,  and  not  the  payment  of  the  very  debt  which  was' 
doe  from  the  third  person.      Reid  v.   Nash,   1  Wils.  305  ; 
Harrington  v.  Rich,  6  Vt.  R.  666,  673  ;  and  it  makes  no 
diflTerence,  where  the  promise  is  founded  on  a  new  consider- 
ation, that  its  performance  would  have  the  effect  of  discharg- 
ing that  demand  and  releasing  that   person.       fVilliams  v« 
Leper,  3  Burr.  1886  ;  2  Wils.  308  ;  Bampton  v.  PauKn, 
4  Ring.  264  ;  Chitty  on  Cont.  5  ed.  512, 513. 

So  in  this  case,  if  there  was  a  debt  of  $88,  due  from  F. 
W.  Thompson  to  the  plaintiff,  and  the  successful  defence  of 
Campbell's  suit  would  have  discharged  it,  the  promise  is  not 
within  the  statute,  because  it  was  not  to  pay  the  very  debt 
due  the  plaintiff. 

But  again,  if  the  plaintiff  had  succeeded  in  his  defence  to 
the  Campbell  suit,  the  defendants  would  not  have  been  dis- 
charged from  their  promise  ;  they  would  have  been  liable  for 
the  cost  and  expense  of  the  defence. 

11.  As  to  the  declaration.  If  there  is  any  defect  in  the 
decIaration,which  would  have  been  a  fatal  objection  on  demur- 
rer, it  is  cured  by  the  verdict.  We  insist,  however,  that  it  ie 
in  no  way  defective. 

The  opinion  of  the  court  was  delivered  by 
RoTCE,  J.  —  The  motion  in  arrest  has  not  been  urged  in 
the  argument,  and  will,  therefore,  be  passed  without  remark. 
There  are  two  particulars  in  which  the  evidence  on  trial 
varied  from  the  averments  in  the  declaration :  —  One  in  ref- 
erence to  the  alleged  equitable  obligation  of  both  these  defen- 
dants to  settle  and  pay  the  claim  of  Campbell ;  and  the  other 
in  relation  to  the  alleged  fact  that  Campbell's  suit  against 
the  plaintiff  was  pending  when  the  defendants  made  the 
promise  declared  on.  It  might  be  sufficient  to  remark,  that 
the  former  allegation  can  only  be  regarded  as  inducement  to 
the  promise,  and  that  the  latter  is  immaterial.  But  there  is 
another  ground  upon  which,  in  this  stage  of  the  case,  the 
objection  must  fail.  The  point  of  variance  does  not  appear 
to  have  been  raised  in  the  court  below  ;  and  conoes  incident- 
ally to  our  notice  on  comparison  of  the  declaration  with  the 
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WAsmireToir,bill  of  exceptions.     And  since  these  variances  could  neither 

1843.'      afiect  the  intrinsic  merits  of  the  cause,  nor  the  validity  of  the 

p^^^       judgment,  they  are  not  to  be  regarded  in  revising  the  case 

«•         upon  exceptions.  Indeed,  no  objection  on  the  ground  of  vari*- 

^^      *  ance,  which  was  not  raised  in   the  county  court,  and  which 

might  there  have  been  obviated  by  amendment,  should  be 

sustained  in  this  court,  unless  the  variance  is  both  apparent 

upon  the  record,  and  of  such  a  character  that  the  judgment, 

if  affirmed,  would  fail  to  protect  the  parties  in  reference  to 

the  matter  actually  litigated. 

It  is  objected  that  the  promise  on  which  the  plaintiff  re« 
covered,  was  void  as  against  the  defendant,  Charles  Thomp- 
son, under  the  statute  of  frauds,  because  not  evidenced  by 
writing.  The  objection  assumes  that  Franklin  W.  Thomp- 
son was  under  a  previous  obligation  to  pay  Campbell's  de- 
mand against  the  plaintiff;  so  that  the  promise  of  the  two 
defendants,  on  which  this  action  is  founded,  was  a  promise, 
on  the  part  of  Charles  Thompson,  to  answer  for  the  debt  of 
another.  Without  entering  into  the  question  discussed  at 
the  bar,  whether,  admitting  the  fact  assumed,  the  objection 
would  be  removed  by  the  object  and  terms  of  the  promise, 
( it  being  a  promise  to  indemnify  against  the  claim  of  Camp- 
bell, and  not  expressly  to  pay  it )  it  will  be  sufficient  to  de- 
termine the  correctness  of  this  assumption,  which  is  the  basis 
of  the  whole  argument  against  the  validity  of  the  promise 
declared  on. 

The  case  finds  that  Franklin  W.  Thompson  owed  the 
plaintiff  $177.00;  that  they  met  to  adjust  that  demand, 
when  the  plaintiff  received  of  Thompson  a  sum  of  money, 
and  a  verbal  order  on  Campbell  for  the  balance,  being  $88 ; 
that  when  the  plaintiff  resorted  to  Campbell  for  the  $88,  he 
refused  to  pay  the  money  on  a  verbal  order,  and  required  the 
plaintiff  to  procure  a  written  order  from  Thompson,  or  to 
give  his  own  accountable  receipt  for  the  money.  The  plain- 
"tiff  took  the  latter  course,  and  obtained  the  money  on  his 
own  receipt,  to  account  to  Campbell  for  it  on  demand.  It  is 
clear  that  by  this  transaction  the  balance  due  from  Thomp- 
son to  the  plaintiff  was  not  paid,  but  the  latter  contracted  a 
debt  of  equal  amount  to  Campbell.  It  was  doubtless  con- 
templated that  Thompson  would  pay  the  debt  to  Campbell, 
and  thus  discharge  his  own  debt  to  the  plaintiff;  but  in  the 
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mean  time  the  two  debts  were  actually  distinct  and  inde-  WASHivaToir, 
pendent.      Nor   does    the  case    disclose  any  distinct   un-       iSz.* 
dertaking  on  the  part  of  Thompson  to  make  payment  to        ITn 
Campbell.     In  this  condition  of  things  Campbell  demanded  v. 

payment  of  the  plaintiff,  when  Thompson  insisted  he  had  ^'*'**'P- 
paid  Campbell  for  the  plaintiff.  The  two  defendants,  there- 
upon, requested  the  plaintiff  to  suffer  a  suit  by  Campbell,  and 
thus  afford  Thompson  an  opportunity  to  prove  his  alleged 
payment ;  in  consideration  whereof  they  made  the  promise 
declared  on.  This  agreement  did  not  immediately  relate  to 
any  debt  of  Thompson,  but  to  a  disputed  claim  which  Camp- 
bell asserted  against  the  plaintiff.  And  the  consideration 
for  the  agreement  originated  entirely  between  the  present 
parties ;  Campbell  was  a  stranger  to  it,  as  he  was  to  the 
agreement  itself.  We  are,  therefore,  satisfied  that  the  case 
is  not  at  all  affected  by  the  statute  of  frauds. 

Judgment  affirmed. 


DAVm^HlLL   V.    BENJAMm  DUNLAP. 

If  one  commences  a  laitby  procen  which  is  defective,  he  may  diacontiniie 

it,  and  bring  freih  suit ;  and  the  second  suit  will  not  be  considered  vex* 

atious. 
in  such  case,  the  former  suit  may  be  discontinued  by  oral  notice  to  that 

effect. 
The  only  use  of  written  notice  in  such  cases,  is,  to  prevent  the  defendant's 

claim  of  costs,  for  attending  at  the  time  and  place  of  trial,  in  the  discoa- 

tinned  suit. 

This  was  an  action  of  trespass,  appealed  from  a  justice  of 
the  peace  to  the  county  court.  The  defendant  pleaded  in 
abatement  the  pendency,  at  the  commencement  of  the  pres- 
ent suit,  of  another  suit  for  the  same  cause  of  action.  The 
plea  was  traversed,  and  issue  joined  to  the  court.  On  trial, 
it  appeared  that  this  suit  was  commenced  by  writ,  issued  by 
Azel  Spalding,  justice  of  the  peace,  on  the  15th  of  March, 
1842,  returnable  before  him  on  the  2lst,  and  served  on  the 
defendant  on  the  15th ;  that  there  had  been  a  suit  Tor  the 
same  cause  of  action,  commenced  by  writ,  issued  by  Homer 
W.  Heaton,  justice  of  the  peace,  and  returnable  before  him 
on  the  same  21st  of  March,  and  served  on  the  defendant 
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i;?A8aiMToir,  previous  to  the  issuing  of  the  writ  in  the  present  case ;  and 
^'ig^'      that,  it  had  been  proved  in  the  trial  of  this  suit,  before  the 

~j        justice,  by  the  testimony  of  the  individual  who  served  the 

•.  writs  in  both  cases,  "  that  he  came  out  of  Roger's  tavern 
Danlap.     <  ^j^j^  Duni^p,  and  told  him  that  the  old  case  was  discon* 

*  tinued,  and  that  they  had  got  a  new  writ  for  him,  and  that 
<  he  then  read  to  the  defendant  the  second  writ,  and  he 

*  (the  defendant)  went  and  got  bail." 

The  court  decided^^hat  it  did  not  appear  that  any  such 
suit  was  pending  at  the  commencement  of  this  ^uit,  as  would 
abate  the  same,  and  rendered  judgment  for  the  plaintiff;  to 
which  the  defendant  excepted. 

J.  A.  Vail  and  fV.  K.  Upham,  for  defendant. 

L  We  insist  that  Willard  had  no  authority  to  give  the 
notice  to  Dunlap.  To  authorize  him  to  give  the  notice,  there 
must  be  something  more  than  his  deputation  to  serve  and 
return  the  writ.     Wainwright  v.  Webster,  1 1  Vt.  R.  576. 

II.  If  Willard  was  authorized  to  give  the  notice,  the  plain- 
tiff can  derive  no  benefit  from  it,  unless  the  first  suit  was  in 
fact  discontinued.  Again  :  The  notice  should  have  been  ez- 
plicit  and  certain,  so  that  no  advantage  could  have. been 
taken  of  the  defendant  if  he  had  relied  upon  it. 

III.  The  notice  should  have  been  in  writing,  and  signed 
by  the  plaintiff  or  his  attorney.  Verbal  notice  was  not  suffi- 
cient. Wright  V.  Doolittle,  6  Vt.  R.  390.  The  reason  of  the 
rule,  that  the  pendency  of  a  suit  will  abate  another  action, 
for  the  same  cause,  and  between  the  same  parties,  is,  that 
the  second  suit  is  unnecessary  and  oppressive.  Morton  r. 
Webb,  7  Vt.  R.  124. 

If  the  first  suit  had  been  discontinued  before  the  entry  of 
the  suit  at  bar,  it  would  not  help  the  plaintiff.  ^'  On  princi- 
ple, the  second  suit  is  vexatious,  if  the  first  one  were  pend- 
ing at  the  time  the  second  one  was  commenced."  Parker 
V.  Colcord,  2  N.  H.  R.  36. 

0.  H.  Smith,  for  plaintiff. 

1.  In  this  case  the  county  court  have  found  the  fact  that 
DO  such  suit  was  pending  at  the  commencement  of  the  pres- 
ent action,  as  would  abate  the  same ;  or,  in  other  words, 
that  the  suit  described  in  the  defendant's  plea  wasaot  pend- 


DoaiAp. 
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ing  at  the  commencement  of  the  present  action.     A  fact  ViAwwcrow^ 
found  by  the  county   court  cannot  be  a  subject  of  inquiry        i84^ 
in  the  supreme  court.   Kirby  v.  Mayo,  13  Vt.  R.  103.   The        ^[jJJ 
case  is  to  be  viewed  as  strictly  a  matter  in  error ;  and  if  a      ^j^ 
writ  of  error  would  not  be  sustained,  this  court  will  not  re- 
rerse  the  decision  of  the  county  court,  for  this  court  cannot 
revise  the  questions  of  fact  which  were  settled  below.     Way 
V.  Wakefield,  7  Vt.  R.  223. 

2.  If  it  can  be  said  that  the  case  presents  any  question  for 
this  court  to  decide,  it  can  only  be,  wnether  a  suil  once  com- 
menced, can  be  discontinued  by  the  act  of  the  plaintiff,  by 
giving  notice  to  the  defendant.  We  contend  that  the  plain- 
tiff in  any  action  may  discontinue  the  same  by  giving  notice. 
The  service  of  a  writ  is  considered  as  the  commencement  of 
a  suit,  in  general.  The  object  of  the  service  of  process  is  to 
give  notice  to  the  defendant  to  appear  in  court.  It  would 
be  absurd  to  say  that  the  notice  could  not  be  countermanded. 
See  Haskell  v.  Whitney,  12  Mass.  47 ;  Mead  v.  Armes, 
2  Vt.  R.  180.  No  case  can  be  found,  it  is  believed,  estab- 
lishing a  doctrine  so  inconvenient  and  mischievous  in  prac- 
tice, as  the  one  contended  for  by  the  defendant.    , 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J.  —  The  only  question  reserved  in  this  case 
is  whether  the  county  court  decided  correctly' upon  an  issm 
of  fact,  joined  to  them,  upon  the  traverse  of  a  plea  in  abate- 
ment, of  the  pendency  of  a  former  suit,  at  the  time  the  writ 
in  this  action  was  served. 

The  suits  must  have  been  both  pending  at  the  same  time, 
or  there  is  no  ground  of  pleading  in  abatement,  on  that  ac- 
count. If  that  is  not  the  case,  there  is  nothing  vexatious. 
If  they  were  both  pending  at  the  same  time,  the  former  suit 
will  abate  the  latter,  but  not  vice  veraa.  In  this  state,  we 
have  adopted  the  rule,  which  obtains  in  Connecticut  and 
some  of  the  other  states,  that  if  the  party  bring  a  defective 
suit,  he  may,  upon  discovering  the  defect,  discmitinue  that 
suit,  and  bring  another,  and  this  shall  not  be  consideted  vex- 
atious. And  if  the  party  gives  notice  of  discontinuance,  and 
brings  fresh  suit,  in  the  absence  of  all  proof  to  tbe  contr«ry» 
it  will  be  presumed  to  have  been  for  defect  in  the  former 
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WASHnraTOR,  process,  else  he  could  have  bad  do  motive  for  the  proceed- 

Marek. 
18ia.         '"8' 

ll-U  As  this  was  an  issue  of  fact,  joined  to  the  county  court, 

V.  we  cannot  well  revise  their  decision,  unless  the  testimony  was 
OB  »P-  illegal,  or  of  a  degree  which  was  inadequate.  For,  if  the  tes- 
timony was  of  a  quality  to  have  been  submitted  to  a  jury,  the 
finding  of  the  county  court  upon  it  is  not  subject  to  reversal 
here.  Hence,  although  it  might  be  argued  that  the  person 
giving  the  notice  was  not  authorized  so  to  do,  yet,  if  the  par- 
ties acquiesced  in  his  authority,  they  being  present  or  near 
at  hand,  when  the  fact  of  his  authority  might  have  been  easily 
inquired  into,  the  county  court  might  well  have  inferred  he 
had  such  authority.  The  same  may  be  said  in  relation  to 
the  terms  in  which  the  notice  was  communicated.  It  is  true 
they  were  rather  indefinite,  but  no  doubt  in  regard  to  their 
import  being  expressed  at  the  time,  it  might  be  a  fair  infer- 
ence that  they  were,  in  fact,  understood  by  the  defendant  as 
referring  to  the  former  suit. 

The  only  question,  then,  which  arises  in  this  case,  is, 
whether  notice  of  discontinuance,  being  without  writing, 
makes  the  second  suit  vexatious.  There  is  no  other  case  in 
which  it  has  ever  been  held,  that  there  was  a  necessity  for 
notice  of  discontinuance  to  be  in  writing,  except  to  prevent 
a  claim  for  costs,  under  the  statute,  which  provides,  that,  if 
the  party  shall  discontinue  his  suit,  he  shall  be  liable  to  pay 
the  other  party  ^'  reasonable  costs.''  And  the  decision  to 
this  extent  is  rather  making  law,  perhaps,  and  should  not  be 
extended.  But  even  when  the  party  gives  notice,  orally,  of 
discontinuing  his  suit,  the  suit  is  none  the  less  discontinued, 
because  the  other  party  may  be  entitled  to  costs.  It  is  a 
matter  of  discretion  with  the  court  when  costs  shall  be  al- 
lowed. They  have  said  they  will  not  allow  them  when 
notice  is  given  in  writing.  But  if  the  notice  is  oral,  the  suit 
is  none  the  less  discontinued,  and  if  the  party  thereafter  pro- 
ceed in  it,  and  take  judgment  as  by  default,  he  will  be  liable  to 
have  it  set  aside  by  audita  querela.  If  the  defendant  have  in- 
curred costs  which  are  not  tendered,  he  will  be  entitled  to 
claim  them ;  and  so,  for  the  costs  of  attending  at  the  time  and 
place  of  court,  if  no  writing  is  given  for  his  protection.  Still 
the  former  suit  was  discontinued  from  the  time  of  the  notice ; 
and  had  the  party,  after  receiving  such  notice^  disregarded 
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It,  and  Buulimned  witnenei,  be  covld  notjreoover  for  their  WAWMiwToif, 
ftHendance  or  travel.     And  this  second  suit  is  not,  in  anj       j843.* 
sansa,  to  be  cc^Mdered  vexatiouS}  because  the  notice  was  not      Q^m 
IB  wrkiag,  especially  when,  the  defendant  asked  no  writing 
for  his  aeeurity,  and  did  oot  object  to  the  sufficiency  of  the 
notice.  Judgment  affirmed. 


Psrbam. 


Phkbe  Grant  t;.  William  Parham. 

A  widow  may  bar  her  claim  to  dower  in  a  jMUticular  lot  bj  a  quit-claiai 
deed  thereof,  executed  before  her  dower  has  been  aaiigned,  in  which  she 
covenants  that  she  wiU  have  and  claim  no  right  to  the  quit-claimed 
piemiaee. 

~  This  was  an  action  of  ejectment  for  about  twenty  acres  of 
lot  No.  11,  in  the  12th  range  in  the  town  of  Berlin.  Pleai 
not  guHty,  and  trial  by  the  court. 

It  was  admitted,  on  trial,  that  the  platntiif  was  entitled  to 
recover,  unless  defeated  by  the  following  facts.  Asariah 
Grant,  the  husband  of  the  plaintiff,  died,  seized  and  possessed 
of  the  premises  in  question,  in  the  month  of  April,  1825.  On 
the  14th  of  October  of  the  same  year,  the  plaintiff  conveyed, 
by  deed  of  quit-claim,  executed  in  due  form  of  law,  all  her 
right  and  interest  in,  and  to,  the  whole  of  said  lot  No.  11  — 
more  particularly  her  right  of  dower — ^to  one  Edward  Brown, 
under  whom  the  defendant  claimed  title ;  covenanting,  in 
said  deed,  that  she  vrould  have  and  claim  no  right  in  or  to 

the  quit-claimed  premises.     On  the day  of  , 

1026,  the  plaintiff  petitioned  the  probate  court  that  dower 
might  be  assigned  her  out  of  that  part  of  the  said  lot,  of  which 
her  husband  died  seised.  A  committee  was  appointed,  who 
set  out  the  premises  in  question,  which  were  duly  assigned 
to  the  plaintiff,  as  dower,  on  the  14th  of  July,  1826. 

Upon  these  facts  the  court  rendered  judgment,  jiro/»htkr, 
for  the  plaintiff;  to  which  decision  the  defendant  excepted. 

H.W.  Htatcn  if  C.  Beed^  for  defendant. 

I.  The  first  question  arising  is,  whether  the  plaintiff  had, 
befofB  ber  dower  was  '^  set  out  and  asoertained/'  such  an 
iolereil  in  tbe-estate  as  oould  be  I^;aUy  coQToyed. 

Vol.  XV.  s.  a.  vol.  i-  82 
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WAtRtmrroir,     Bjr  the  coRMDoa  law,  md  the  lawt  of  mort  of  the  itatoi  of 

laia       the  Union,  the  widow  is  entitled  to  dower  of  the  third  port 

Q,^^      of  soch  lands  and  tenements  as  were  the  husband's,  in  foe,  at 

p  Lm      ^"^  ^^^^  during  the  coverture.     After  the  death  of  the  km* 

band,  the  widow's  right  to  dower  is  said  to  be  oonsvinmated ; 

but,  at  common  law,  and  in  those  states  where  the  statutory 

provisions  are  in  accordance,  the  current  of  authorities  go  to 

show  that  this  right  rests  in  action.     By  the  ass^nment,  the 

widow  acquires  no  new  freehold,  but  holds,  in  continuation, 

the  husband's  estate,  and  by  relation,  is  considered  as  holding 

from  the  time  of  his  death. 

Vermont  and  Connecticut  are  the  only  New  England 
states  in  which  the  common  law  rule  has  been  departed  from. 
In  both  these  states  the  widow  is  entitled  to  one  third  part  of 
the  real  estate  of  which  her  husband  died  seized,  as  dower. 
Dower,  then,  by  peculiar  institution  in  these  states,  is  some- 
thing different  from  dower  at  common  faiw,  as  is  evident  by 
the  practice  in  both,  and  judicial  decision  in  the  latter.  The 
statutes  of  the  two  states  are  the  same  in  substance  and  difer 
but  little  in  phraseology.  Slade's  R.  S.  347,^^71  d^7B; 
Conn.  R.  S.  title,  Dower,  180. 

It  has  been  held  in  Connecticut  that  the  estate  in  dower, 
after  the  death  of  the  husband,  immediately  vests  in  the 
widow,  in  common  with  the  heirs ;  and  the  assignment  is  a 
mere  severance  of  the  common  estate,  and  only  secures  the 
right,  which  was  as  complete  before  as  after.  1  Swift's  I>ig« 
8d ;  Stedman  if  Gordon  v.  Forivne,  5  Conn.  462. 

If  the  statute  of  1821,  in  force  at  the  time  of  the  ^ain- 
tiff's  conveyance,  should  receive  a  similar  construction,  it 
would  follow,  by  necessary  implication,  that  the  plaintiff  bad 
an  interest  in  the  estate,  subject  to  sale  and  transfer. 

II.  It  is  insisted  that  the  plaintiff's  deed  of  release  should 
bar  her  from  a  recovery  in  her  own  r^ht,  even  admitting  that, 
at  the  time  of  executing  the  same,  she  had  merely  a  right  of 
action.  Qpx  v.  Jagger^  2  Cow.  638 ;  Jackson  v.  Vanitr- 
hofomy  17  Johns.  R.  168 ;  Jackson  v.  Aspdl^  20  Johns.  R. 
413. 

This  right  may  be  lost,  without  the  formality  of  a  convey- 
ance ;  as,  for  instance,  by  an  award.  2  Cow.  638.  So  by 
a  written  agreement  in  pursuance  of  an  award.  SkaiwM 
▼.  Sedem's  h^rs^  3  Ohio  R.  5.    So  a  widow  will  be  bamd. 
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if  the  anent  timt  the  estate  hi  whieh  she  it  entided  U>  dower,  WisRiROTdv, 
■hall  be  soU  free  fiom  do«rer.    SmUey  r.   WHght  ei  oL,  %     ^^^^ 
Ohio  R.  606.    «<  The  bapoo  iBakes  aleaae  for  life  and  dieib;  — ~     ' 
4be  releaM  made  by  ibe  wife  of  her  dower>  to  hw,  io  rever-       '  «. 
am,  ia  good,  aiheit  abe  hath  no  oaase  of  action  agatnat  hka     ^*'^™-  ^ 
in  jMnnentL'^    Co»  Litt.  266,  a.   By  the  coBtom  of  Loiidoo, 
«  married  woiaaa  may  bar  herself  of  dower,  by  a  deed  of 
(wrgaki  aod  aaie,     1  Chiiae^s  Dig.  139,  secU  16* 

In  Ihoae  ataies  where*  dower  10  allowed  in  all  the  lands  of 
which  the  hurhaad  was  seized  during  coverture,  the  fease 
covert  aaty  bar  herself  ef  dower^  by  joining  in  a  deed  .with 
the  hoshand.  In  MaasaofaaaeltSi  this  ptactiee  has  been  r»- 
lerped  (e  New  finghuki  cannon  Uiw.  Fbwlef  v.  JShmrer,  7 
Mass.  90.  In  New  Haotpsbiret  the  wife  may  release  alone. 
Om  w.  Card,  8  N.  H.  R.  176,  176.  t 

III.  The  platotiffisestopfied,  or  coacluded,  by  her  deed 
of  release  to  Browo,  under  whom  the  defendant  datms,  far  ^ 
when  a  person  has  conveyed  land,  he  will  not  be  peretitted, 
afterward,  to  claim,  ia  opposition  to  bis  own  deed,  although 
4fae  deed  may  notamoont  Io  an  estoppeL  Jaekso^  v.  Stamu, 
16  Johns.  R.  110.  If  a  anan  make  a  lease  of  land,  by  ia- 
daaiaie,  which  ia  not  Us,  or  levies  a  ^ne  of  an  estate  not 
vested,  and  he  eflerwarda  fiircbaaes  the  land,  he  shall,  not- 
withatanding,«be  bound  by  his  deed,  and  not  be  permitted 
to  say  that  he  had  nothing.  Jackson  v.  BvUl,  1  John.  C. 
86;  JsK^bon  v.  Murray,  12  John.  R.  210;  J)rwwan  v« 
Lawrmm,  I  Salk.  276;  2  Mod.  115;  6  Mod.  258;  Co. 
Lilt.  45,  a.  47;  b.  aS2,  a.  b. 

L.B.Peck,  for  plaintiff. 

1.  On  the  death  of  the  plaintiff's  husband,  the  title  to 
his  real  estate  vested  in  his  heirs.  Until  the  assignment  of 
dower,  her  interest  was  a  mere  chose  in  action.  Her  de0d9 
therofore,  to  Brown,  did  not  pass  to  him  any  legal  interest  or 
title  to  the  land.  Were  he  one  of  the  heirs  to  the  ^ta<fa> 
possibly  the  conveyance  might  have  operated  as  «  release  of 
her  interest ;  but  he  being  a  stranger,  it  cannot  have  that  ef- 
fect. 1  Cruise's  Dig.  131,  Tit.  6,  ch^  4,  sect.  1 ;  Walk, 
on  Conv.  by  Merifield,  41 ;  Tompkins  v.  JFVmdtf,  '4  Paigyl, 
448;  iSigZan  v.  Van  Riper,  10  Wend.  414;  SMcWy. 
Pvtnam,  13  iU  524  ;  4  Kent's  Com.  60 ;  JStM^.  NUt,  12 
Com.  L.  R.  205  :  Bex  v.  Ink.  ofBasseU,  9  Com.  L.  R.  282. 


Pedum. 
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WAtBiiTGTMi  9.  The  pktotiff  's  titK  at  leiMBt  io  doirer,  hftfiog  bea 
T&iid^*  perfected  by  a  subeequent  araigMnent  of  dow^rr  does  not 
Q^^^  aid  the  defendanL  The  eoovieyarioe  from  the  plaintiff  to 
V.  Brown  beiag  a  mere  releaae,  the  title  does  not  emire  to  the 
benefit  of  her  grantee.  Had  the  conveyance  been  a  wamn^ 
tee  deed,  the  case  would  have  stood  on  a  different  ground, 
as  in  that  case  she  woald  have  been  estopped  from  oiainiing 
title.  It  is,  probably,  on  this  grbohd,  that  it  is  held  a  /sme 
eoeerf  may  be  barred  of  her  dower  by  jbi oing  with  her  has- 
band  io  a  conveyance  of  his  estate,  when  that  conveyance  is 
with  warranty.  No  case,  it  is- believed,  can  be  found  where 
she  has  been  held  barred,  when  the  eooveyance  was  a  mere 
qnit-claim.  A  quitnclaim,  however,  may  have  that  effect,  as 
it  wooM  operate  as  a  release  to  the^^antee,  he  having  the 
reversionary  interest,  by  the  conwyanoe  from  the  huaband. 
McCrMker  v.  Wrighi,  14  Johns.  R.  194 ;  Jaekmm  v.  Hub- 
Ise,  1  Cow.  613 ;  Dart  v.  Dart,  7  Conn.  R.  S60;  Doe  v. 
Ttw^kins  €«  oZ.,  1 1  East,  165. 

Judge  Story,  however,  is  of  the  opinion  that  the  pmctioe 
which  has  prevailed  in  this  ooontry,  especially  in  Massacho* 
setts,  of  the  wife  releasing  her  dower,  by  joining  with  her 
husband  in  a  conveyance,  took  its  origin  from  the  CUmmbI 
act  of  1644.    Powd  v.  Mmsoii^  8  Mason  851. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J.  — « It  is  admitted  the  pdaintiff  must  re- 
cover in  this  cade,  unless  she  is  prevented  by  her  deed,  exe- 
cuted on  the  14th  day  of  October,  1825,  after  the  death  of 
her  husband.  In  that  deed  she  conveyed,  by  quit-claim,  all 
her  right  and  interest  in  lot  No.  11,  and  particularly  her 
fight  of  dower,  to  one  Brown,  under  whom  the  defendant 
claims.  Her  dower  was  not,  at  that  time,  assigned  to  her, 
but  afterwards,  on  the  14th  of  July,  1826,  was  duly  assigned 
to  her,  and  contains  the  land  sued  for.  By  the  statute,  the 
widow  is  entitled  to  dower  in  one-third  part  of  the  real  es- 
tate of  which  the  husband  died  seized.  At  common  law, 
•he  had  a  right  of  dower  in  all  the  estate  of  which  her  hus- 
band was  seized,  during  coverture,  which  any  issue  she  might 
have  had  by  him  could,  by  any  possibility,  inherit. 

In  New  England,  where  the  rule  of  the  common  law  pre- 
vailed, it  was  always  eonsidered  that  the  wife  might  reKn- 
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qttMh)  in  the  lifbtime  of  the  husband,  Uy  joining  with  him  in  WAsumeToir, 
a  deed.     This  was  not  because  she  was  estopped  by  aiiy     '^843.* 
teveaants  contained  in  the  deed  of  herself  and  husband,  as"^;       '. 
she  was  incapable  of  entering  into  a  covenant,  but  becausfe    _    v. 
IBhe  was  considered  as  having  such  an  interest  as  she  could 
release  and  convey  to  the  grantee  of  her  husband.     At  com* 
mon  law,  she  could  release  her  right  of  dower,  though  she 
could  not  invest  another  with  a  right  to  maintain  an  action 
for  it     1  Cruise,  159 ;  Jackaan  v.  Vanderkeyen,  17  Johns. 
a.  168. 

In  Connecticut  she  is  considered  as  having,  after  the  death 
of  the  husband,  a  vested  interest  in  common  with  the  heirs, 
iivhich  does  not  depend  upon  her  dower  being  set  out ;  and, 
fdlbough  our  statute  is  similar  to  the  statute  of  Connecticut, 
it  is  not  necessary  for  us  to  say  whether  the  same  rule  would 
be  here  recognized,  or  that,  before  assignment,  she  could 
either  maintain  or  defend  an  action  of  ejectment,  simply  on 
her  right  of  dower,  without  any  assignment,  fiut  in  any 
view  of  the  subject,  whether  she  is  considered  as  having  only 
a  right  of  action,  or  a  vested  interest,  she  may  bar  herself  of 
ber  right  of  dower  in  any  particular  lot,  by  deed  executed 
after  the  death  of  her  husband.  Moreover,  by  the  deed 
which  she  executed  to  Brown  she  covenants  with  him,  his 
heirs,  and  assigns,  that,  from  and  after  the  executing  the 
deed,  she  would  have  and  claim  no  right  in  or  to  the  remised, 
released,  and  quit-claimed  premises.  By  the  deed  and  the 
covenant  therein,  she  is  estopped  from  setting  up  any  claim 
of  dower  in  the  premises  thus  conveyed.  The  judgment  of 
the  county  court  is  reversed,  and  a  new  trial  granted. 


Andrew  Cummings  v.  Oliver  Clark,  Orrin  Smith,  Shef- 
field Haywabd,  Jr.,  and  Robert  Johnson. 

The  refusal  of  a  highway  tnrTeyor  to  ezecate  a  receipt  for  a  tax  bill,  doea 

not  vacate  his  office. 
The   selectmen  have  no  authority  to  make  a  new  appointment  to  any  town 

office,  unless  a  vacancy  occurs,  in  one  of  the  modes  specified  in  the 

statute. 
A  person  not  duly  appointed  to  an  office,  cannot  justify  his  acts  on  the 

ground  that  he  was  an  officer,  de  faUo, 
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WAiniir«Torf,     TRESPASS  for  a  co^.   Plea  not  guilty,  with  notice  of  spe* 
1843.'      ^'^1  matter.     Issue  joined  to  the  court. 

CmnminiM        ^^^  plaintiff,  in  support  of  the  issue  on  his  part,  proved 
«.         that  he  was  the  owner  of  the  cow,  and  that  the  defendant 
Clark,  by  the  direction  of  the  other  defendants,  took  and 
drove  her  away. 

The  defendants,  in  support  of  the  issue  on  their  part, 
proved  that  the  said  Orrin  Smith,  Sheffield  Hayward,  Jr.  and 
Robert  Johnson,  were,  at  the  annual  March  meeting  in  Ber* 
lin,  in  1841,  duly  elected  selectmen  of  said  town;  that,  as 
such  selectmen,  they  made  out  a  legal  highway  tax  bill  for 
highway  district  No.  2,  in  said  Berlin,  and  on  the  first  day 
of  June,  A.  D.  1841,  presented  the  same,  accompanied  by  a 
legal  warrant  for  the  collection  of  said  tax,  to  Thomas  Spear 
of  said  Berlin,  who  was,  at  the  annual  March  meeting  afore* 
said,  duly  elected  highway  surveyor  for  said  district  No.  S, 
and  requested  him  to  receive  said  tax  bill  and  warrant  and 
give  his  receipt  for  the  tax  bill ;  that  the  said  Spear  refused 
to  receive  said  tax  bill  and  give  his  receipt  therefor,  but  of- 
fered to  receive  it  without  giving  a  receipt ;  that  the  select- 
men aforesaid  refused  to  deliver  him  the  said  tax  bill,  unless 
he  would  receipt  it.  It  appeared  that  the  plaintiff  was  an 
inhabitant  of  said  Berlin,  and  resided  within  the  limits  of  said 
highway  district  No.  2,  and  was  taxed  on  the  said  tax  bill, 

the  sum  of  $ .     The  defendants,  in  further  support 

of  said  issue  on  their  part,  proved  that  said  selectmen  on 
the  3d  day  of  June,  A.  D.  1841,  adjudged  that  the  refusal 
of  the  said  Spear  to  receive  said  tax  bill,  and  give  his  receipt 
therefor,  created  a  vacancy  in  said  office  of  highway  surveyor, 
and  made  a  temporary  appointment  of  the  defendant,  Oliver 
Clark,  of  said  Berlin,  and  an  inhabitant  of  said  highway  dis- 
trict No.  2,  to  (ill  said  vacancy ;  and  said  appointment  was 
duly  recorded  in  the  town  Clerk's  office  in  said  Berlin  on  the 
said  3cl  day  of  June,  A.  D.  1841.  The  defendants  further 
proved  that  the  said  Clark  accepted  said  appointment,  and 
received  said  tax  bill  and  warrant  and  gave  his  receipt  there- 
for, and  proceeded,  as  the  law  directs,  in  the  collection  of 
said  tax ;  that  the  plaintiff  refused  to  pay  bis  said  tax,  and 
the  said  Clark,  by  virtue  of  his  said  warrant,  distrained  the 
cow  described  in  the  plaintiff  ^s  declaration,  and  sold  her  at 
public  vendue  for  the  payment  of  said  tax.     The  defendants 
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further  proved  that  said  Clark  proceeded  in  all  things  as  the  Wjmiiii«tois 
law  directs,  in  distraining,  and  disposing  of  said  cow.  j^J^ 

It  was  further  proved  by  the  plaintiff,  that  the  said  Thomas  cammiMt 
Spear  accepted  the  office  of  highway  surveyor  of  said  dis- 
trict No.  2,  and  was  duly  sworn. 

Upon  these  facts,  the  court  decided  that  the  plaintiff  was 
entitled  to  recover  the  value  of  the  cow,  and  adjudged  that 
he  recover  of  the  defendants  the  sum  of  $26.12  damages 
and  his  costs ;  to  which  decision  the  defendants  excepted. 

W.  Uphaniy  for  defendants. 

1.  The  selectmen  of  Berlin  acted  judicially  in  adjudging 
the  office  of  highway  surveyor  for  district  No.  2,  vacant  ;  and 
the  validity  of  their  '< temporary  appointment"  cannot  be 
called  in  question  here.  Vide  statute,  p.  88,  sec.  20,  21; 
The  King  v.  Forrest  et.  al,  3,  Ter.  38,  40  ;  The  King  v. 
hih.  of  Hamstoll,  3  Ter.  380. 

By  the  21st  sec.  of  the  statute,  the  selectmen  are  authorised 
to  fill  a  vacancy  in  the  office  of  highway  surveyor,  by  a  '<  tem* 
porary  appointment, "  which  is  to  become  a  matter  of  record 
10  the  town  clerk's  office.  Such  vacancy,  the  statute  says, 
may  happen  by  insanity  ;  conseqilently  the  selectmen  must 
decide  upon  the  question  of  insanity  ;  and  in  making  the  de- 
cision they  act  judicially,  and  their  proceedings  cannot  be 
impeached,  or  called  in  question,  in  this  collateral  manner. 
Groenvot  v.  Burvell,  1  Salk.  R.  396  ;  Herman  v.  Tappen- 
den  et.  al.  1  East.  R.  556  ;  Drewe  v.  CouUon,  id.  563,  n. 
0;  Strickland  y.  Ward,l  Ter.  R.  633,  n.  a;  Mather  v. 
Hood,  8  Johns.  R.  50  ;  Jenkins  v.  fValdron,  1 1  Johns.  R. 
114  ;  Bigdow  v.  Steams,  19  Johns.  R.  39 ;  Yates  y.  Lan* 
sing,  5  Johns.  R.  282  ;  9  do.  395.  We  do  not  contend  that 
the  selectmen  of  a  town  are  clothed  with  any  general  judicial 
authority ;  but  in  some  things,  we  insist,  they  act  judicially;  and 
while  they  so  act,  are  not  responsible  for  errors  of  judgment ; 
and  their  proceedings  are  as  conclusive  as  the  proceedings  of 
courts  of  record.  Henderson  v.  Brown  1  Caine's  R.  92, 102  ; 
Wicktoirey.  Bryan,  11  Wend.  R.  545  ;  do.  90  ;  Ton^kins 
y.  SmUh,  8  Wend.  R.  462. 

2.  If  the  selectmen  erred  in  the  exercise  of  their  powers, 
their  proceedings  are  not  void,  but  voidable  ;  and  being  only 
voidable,  the  defendants  can  justify  under  them.   Harton  r. 
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W4»Bii.«Toir,  Archmoody,  7  Wend.  R.  200 ;  Butler  v.  Potter,  17  Johof. 
fSS*'      R.  145. 

Again  :  the  doings  of  an  officer  who  is  de  facto  such,  are 
good,  and  his  right  to  exercise  the  duties  of  the  office  can  only 
be  inquired  into,  on  quo  warranto.  Rex  y.  Carter,  1  Cowp, 
220  ;  Buckman  v.  Buggies,  15  Mass.  R.  180  ;  7  Corny  n's 
Dig.  190, 191,  (A)  ;  1  Swifts  Dig.  167. 

3.  The  selectmen,  we  insist,  were  right  in  making  the 
**  temporary  appointment,"  inasmuch  as  Spear  refused  to  re- 
ceive the  tax-bill  and  give  his  receipt  for  it.      Stat.  135  ^  6. 

L.  B.  Peck,  for  plaintiff. 

I.  There  was  no  vacancy  in  the  office,  in  the  case  in  ques* 
tion.  Spear  was  appointed  surveyor  by  the  town,  at  its 
March  meeting,  and  accepted  the  trust.  His  refusal  to  give 
a  receipt  for  the  tax  bill  did  not  create  a  vacancy  in  the  office. 
The  statute  which  provides  that  the  surveyor  shall  give  a  re- 
ceipt is  merely  directory.  (R.  S.  p.  136  sec.  6.)  •  The  same 
section  requires  that  the  selectmen  shall  deliver  the  taxbills  to 
the  several  surveyors  by  the  first  day  of  May ;  and  there  would 
be  the  same  force  in  the  argument  that  the  office  of  the  select- 
men was  vacant,  or  that  the  surveyor  was  not  bound  to  re- 
ceive the  taxbill,  because  they  had  omitted  to  deliver  it  by 
the  time  designated,  as  there  is  in  ihe  position  assumed,  that 
Spear's  refusal  to  execute  a  receipt  created  a  vacancy  in  his 
office.  A  mere  neglect  of  some  official  duty,  in  no  case,  makes 
a  vacancy  in  the  office,  unless  there  is  some  statute  declaring 
it  such  ;  and  it  is  not  claimed  that  there  is  any  such  statute 
in  the  case  at  bar.  The  20th  sec.  of  the  13  ch.  R.  S.  pro« 
vides  that  non-acceptance,  death,  removal,  insanity  or  other 
disability  of  the  person  chosen  to  office,  shall  constitute  a  tHi- 
cancy ;  and  the  2l6t  sec.  of  the  same  chap,  which  authorises 
selectmen  to  fill  vacancies  in  certain  offices,  must  have  refer- 
ance  to  vacancies  created  in  the  manner  mentioned  in  this 
preceding  section  ;  which  excludes  all  ground  for  holding 
0at  the  refusal  of  Spear,  in  the  present  case,  created  a  va« 
cancy. 

II.  The  proceedings  of  the  selectmen  in  the  appointment 
of  Clark  ate  not  conclusive.  They  acted  ministerially,  and 
could  only  act  in  case  of  a  vacancy.  Whether  there  was  a 
vacancy,  within  the  meaning  of  the  statute,  was  a  question  of 
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law,  and  their  decision  on  tlie  matter  it  no  more  amehmoe  Wasbiiictoii^ 
than  woald  be  the  decision  of  jail  commissioners  that  notice       1943/ 
to  a  creditor,  in  a  given  case,  was  not  necessary.     Bmjtrddejf   (;„„„}„„ 
V.  Knight,  4  Vt.  R.  471.  •■ 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J. —  I.  The  first  question  in  this  case  is,  whether 
the  refusal  of  a  highway  surveyor  to  execute  a  receipt  for  a  tax 
bill,  offered  to  him  for  collection,  by  the  selectmen,  is,  ipso 
fadOy  a  vacating  of  the  office.  We  think  it  is  not.  Such 
refusal  is,  at  most,  the  omission  by  such  officer  of  a  prescri- 
bed duty.  The  statute  does  not,  in  terms,  visit  any  such 
consequence,  as  that  contended  for,  upon  the  act  complained 
of.  To  give  it  that  effect,  by  construction,  would  be  to 
adopt  a  principle,  which,  in  practice,  would  render  it  nec- 
essary to  fill  most  ofiices  many  times  over,  before  the  legal 
time  appointed  for  a  new  election  by  the  people. 

2.  Had  the  selectmen  a  judicial  discretion  in  determining 
when  they  might  make  a  new  appointment  ?  They  doubt- 
less, to  some  extent,  had  a  discretion  in  the  matter ;  for  in- 
stance, in  selecting  a  suitable  person  to  fill  any  vacancyi 
which  might  occur.  But  we  think  a  vacancy  must  have 
occurred  in  order  to  give  them  any  jurisdiction  of  the  mat* 
ter.  This  vacancy  must  have  occurred  in  one  of  the  modes 
pointed  out  in  the  20th  section ;  *^  from  non-acceptance, 
death,  removal,  insanity,  or  other  disability."  Now  it  can- 
not be  contended  that  the  present  case  comes  under  any  of 
the  terms  used,  unless  it  be  the  last,  and  it  would  not  seem 
to  require  argument  to  show  that  the  omission  complained 
of,  in  this  case,  constitutes  no  disability  to  perform  the  func- 
tions of  the  office,  in  any  such  sense  as  that  term  is  used  in 
the  statute.  ''  Other  disability  "  must  import  such  like  dis- 
ability as  had  been  before  enumerated  —  that  is,  such  as 
wholly  vacated  the  office  and  left  it  the  same  as  if  there  had 
been  no  appointment.  In  the  present  case  no  aucb  vacan- 
cy had  occurred ;  and,  by  consequence,  the  selectmen  bad 
no  power  to  make  an  appointment,  and  their  proceedings  are 
irregular  and  void. 

3.  It  is  said  the  collector,  or  surveyor,  was  an  officer  de 
facto,  and,  therefore,  his  acts  are  valid.    This  may  be  triie» 

'  90  far  as  thkd  persons  are  concerned,  bat  not  whaa  the  offi% 
Vol.  XV.  s.  a*  yol.  i.         83 
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Washikgtoh,  cer  himself,  or  those  under  whose  aathority  he  was  appoint 
1843.*      ^^  ^^^  pu^  ID  motion,  are  called  to  justify  his  proceedings. 
Clark       They  must  show  his  right  to  exercise  the  functions  of  the 
j^J^^       office. 

Judgment  affirmed. 


Theophilus  F.  Clark  v.  Isaac  W,  Brown. 

It  18  no  valid  objection  to  the  caption  of  a  deposition,  that  the  time  of  the 

session  of  the  court  when  it  is  to  be  used,  is  no  otherwise  stated  than  as 

the  coart  next  to  be  holden,  &c. 
A  deposition,  exparte,  need  not  be  filed  thirtj  days  before  the  session  of  the 

court  next  af^er  it  is  taken,  when  a  term  of  the  eoart  interrenes  between 

the  time  of  the  taking  and  using  of  the  same. 

Trover,  for  a  horse.  Plea,  the  general  issue,  and  notice 
of  special  matter. 

The  plaintiff  in  support  of  the  issue,  on  his  part,  and  to 
prove  his  title  to  the  horse,  offered  the  deposition  of  Jedediah 
S.  Clark,  which  was  objected  to,  because  the  time  of  holding 
the  court  when  the  cause  was  to  be  tried  was  not  stated  in 
the  caption  of  the  deposition,  it  being  therein  stated  to  have 
been  taken  '<  to  be  used  in  a  cause  to  be  heard  and  tried  be- 
fore the  honorable  county  court,  next  to  be  holden,"  &c.; 
and  because  a  term  of  the  court  intervened  between  the 
taking  and  filing  of  the  same  in  the  office  of  the  clerk  ;  said 
deposition  having  been  taken  without  notice  to  the  adverse 
party.  The  objections  were  overruled  by  the  court,  and  the 
deposition  admitted  ;  to  which  decision,  after  verdict  and 
judgment  for  the  plaintiff,  the  defendant  excepted. 

J.  L.  Buck,  for  defendant. 
-  The  only  question  presented  in  this  case  is,  whether  the 
deposition  of  Jedediah  S.  Clark  was  properly  admitted.  It 
will  be  seen,  by  reference  to  the  deposition,  that  it  was  taken 
on  the  25lh  day  of  September,  1341,  to  be  used  in  the  next 
term  of  the  county  court,  without  stating  when  that  term  was 
to  be  holden,  and  was  filed  March  12,  1842. 

1.  It  is  insisted  that  the  deposition  was  improperly  admit- 
ted, because  it  was  not  taken  agreeably  to  the  statute.  In 
chap.  31,  ^  7,  R.  S.  p.  204,  it  is  provided  that  the  justice^ 
taking  a  deposition,  "  shall  certify  such  deposition  in  the  farm 


OP  THE  STATE  OP  VERMONT-  669 

prescribed  by  law.  "    The  form  prescribed  requires  that  the  w&sniifeToir, 
iimea,nd  place  of  session  of  the  court,  at  which  a  deposition  is        jj^^. ' 
to  be  used,  shall  be  inserted  id  the  caption.     R.  S.  p.  497.        ^^^^^ 

8.  Where  a  deposition  is  taken  to  be  used  at  one  term  of  ». 
the  court,  and  is  not  filed  with  the  clerk  until  after  that  term,  ^^^^' 
it  cannot  be  used  at  a  subsequent  term,  for  the  reason  that 
there  would  be  no  certainty  that  the  deposition  was  taken 
to  be  used  in  the  cause  on  trial.  There  should  be  a  strict 
compliance  with  the  statute,  especially  when  a  deposition  is 
tAken  exparte,  for  in  tjiat  case  the  opposite  party  has  no  op- 
portunity of  cross  examination.  Burroughs  v.  Booth,  1 
D.  Chip.  106.  A  strict  and  literal  compliance  with  the  stat* 
ute  is  necessary,  in  order  to  make  a  deposition  evidence. 
Pingry  v.  Washburn,  1  Aik.  264,  268.  The  caption  of  a 
deposition,  taken  by  the  plaintiff,  must  state  the  names  of  all 
the  defendants.      Swift  v.    Cobb,  et  al.    10  Vt.  R.  282. 

O.  H.  jSmith,  for  plaintiff. 

The  deposition  was  taken  the  5th  day  of  September,  1841, 
and  in  the  caption  it  is  stated  that  it  was  taken  ^Ho  be  used 
in  a  cause  to  be  heard  and  tried  before  ttie  Hon.  county 
court,  next  to  be  holden  at  Montpelier,  "  &c. 

We  contend  that  this  is  a  sufficient  designation  of  the  time 
of  the  session  of  the  court.  It  has  often  been  decided  in 
this  state  that  a  substantial  compliance  with  the  require- 
ments of  the  statute,  in  taking  depositions  is  suiHcient.  The 
terms  for  holding  the  sessions  of  the  county  court  are  fixed 
by  law,  and  the  deposition  in  question  was  taken  to  be  used 
at  the  next  succeeding  term  of  suid  court.  In  the  case  of 
Smith  V.  Wood,  3  Vt.  R.  485,  the  court  decided  that 
an  exparte  deposition,  filed  with  the  clerk  less  than  30  days 
before  court,  but  remaining  there  through  the  term,  and  till 
the  succeeding  term  of  the  court,  may  then  be  read.  In  the 
case  of  Nye  v.  Spalding,  et  al.  II  Vt.  R.  501,  the  court 
decided  that  the  omission  of  the  deponent's  name  in  the  cap- 
tion and  superscription,  is  not  a  valid  ohjoclion  to  a  deposi- 
tion ;  and  in  the  case  of  Houghton  v.  Slack,  10  Vt.  R. 
520,  that  the  omission  of  the  deponent's  residence,  in  the 
caption,  constitutes  no  objection.  If  the  name  and  residence 
appear  in  the  body  of  the  deposition,  that  is  considered  suf- 
ficient.    See  also  Dupy,  v.  Wickunre,  1  D.  Chip.  R.  237. 
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'^^^jUCdT*'*     *'*''*  opinion  of  Um  co«rt  wu  deFiTered  by 

1843.'  Williams,  Oh.  J.  —  Tbe  only  question  presented  by  the 

Kciik       billof  exceptions  is,  whether  the  county  court  erred  in  ad- 
*•         mitting  the  deposition  of  Jedediah  S.  Chirky  which  appears 
tofiAve  contained  material  testimony* 

The  deposition  appears  to  have  been  taken  for  the  reasons, 
mnd  in  the  manner^  provided  by  the  statute.  And  there  is 
no  essential  departure,  if  any,  from  the  form  given.  In  tbe 
form  prescribed  by  the  statute,  the  style  of  the  court,  and  the 
time  and  place  of  session,  are  to  be  inserted.  The  style  of 
the  court  is  here  inserted,  i.  e.  *^  the  county  court."  The 
place  of  session  is  inserted,  <'  Montpeiier ;"  and  the  time  of 
session,  which  is  determined  by  a  public  statute,  is  described 
with  sufficient  accumcy  by  saying  n$xt  to  be  holden,  &c. 
A  departure  from  the  literal  form  of  the  caption,  as  given  by 
the  statute,  has  not,  heretofore,  been  considered  as  a  fatal 
objection  to  its  being  read  in  evidence,  when  the  substance 
of  the  form  has  been  observed.  The  cases  referred  to,  es- 
tablish this  proposition. 

The  statute  requires  that  the  deposition  should  be  filed 
thirty  days  previous  to  the  session  of  the  court  in  which  it  is 
offered  in  evidence.  We  can  see  no  sufficient  reason  for 
requiring,  nor  does  the  statote  require,  that  the  deposition 
should  be  filed  thirty  days  before  the  session  of  the  court  next 
after  it  was  taken.  Indeed  the  case  of  Smiih  v.  Wood^  3 
Vt  485,  appears  to  be  decisive  of  the  question.  For  neither 
of  the  reasons,  should  the  county  court  have  rejected  the 
deposition.  The  judgment  is  affirmed. 


Chavin  Keith  tt.  Ira  Dat. 


If  ene  eonvej  land,  wqaettered  to  the  use  of  tbe  Uniyenity  of  Vermont, 
and  covenant  to  warrant  and  defend  the  lame  a^tnst  alt  lawAil  elaima, 
tbifl  covenant  extendi  to  the  claim  of  the  Univeraity  for  rent. 

If  the  rent  be  permitted  to  mn  behind,  and  the  grantee  Buffer  an  evic- 
tion, in  coneequenee  of  not  paying  it,  he  may  recover  the  value  of  the 
land,  at  thetimeof  eviction,  as  damages  for  the  breach  of  such  covenant. 

But  if  in  such  case  the  grantee  have  conveyed  seme  portion  of  the  land  to 
ethers,  by  deed  of  release  merely,  be  cannot  reeover  damages  for  soeh 
portion  of  the  land,  althongh  the  eviction  extended  to  the  whole  parcel. 

Qiicrs,  whether  he  might  not  have  recovered  damages  for  the  entire  breach 
of  the  covenant,  if  he  had  conveyed  by  deed  of  warranty. 

Any  eonveyanee  of  tbe  land,  nllsr  tke  evietion,  will  net  allbet  the  right  of 
recovery. 
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This  was  aa  aetkiD  of  eowiMMii  brokeo*  WAMuvwraa 

The  plaintiff,  in  his  declaration^  alleged,  in  sobstaaeei  that  1843/ 
the  defendant,  on  the  fourth  day  of  March,  1806«  by  bis  deed  ^^ 
of  that  date,  duly  ezcuted,  df«.,  coofeyed  to  oae  John  Bar  *• 
ker,  his  heirs  and  assigns,  a  parcel  of  land  in  Barre,  contain*  ^^* 
ing  sixteen  and  one  half  aores,  (describing  it  by  notes  and 
boonds, )  and  in  his  said  deed  covenanted  that  he  would 
warrant  and  defend  said  premises  against  all  lawful  cUims  of 
all  persons  whomsoever ; «—  that  said  Baker,  afterwards,  to 
wit,  on  the  7th  day  of  May,  1817,  by  his  deed  of  warranty 
of  that  date,  duly  executed,  &c.,  conveyed  fifteen  acres  of 
said  land  (describbg  it  by  metes  and  bounds)  to  Joel 
Steele,  his  heirs  and  assigns ;  that  afterwards,  to  wit,  on  the 
9th  day  of  April,  1818,  the  said  Steele,  by  his  deed  of  war- 
ranty of  that  date,  conveyed  said  hst  mentioned  bind  to  the 
plaintiff,  his  heirs  and  assigns ;  that  afterwards  the  corpora* 
tion  of  the  University  of  Vermont  prayed  out  their  writ  of 
ejectment,  made  returnable  to  the  November  tenp^  1838,  of 
"Washington  county  court,  against  the  plaintiff  in  thissnit,  to 
recover  the  seizin  and  possession  of  said  last  mentioned  land^ 
which  writ  was  duly  served  and  returned  to  said  court,  and 
such  proceeding  were  thereon  had  that,  at  the  term  of  said 
court  held  on  the  third  Tuesday  of  November,  1839,  the 
said  corporation  recovered  jadgment  against  the  plaintiff  in  ' 
this  suit  for  the  seizin  and  possession  of  said  land,  and  ^37.* 
50,  damages,  and  $19.37,  costs,  and  that  the  said  corpora* 
tion  recovered  said  judgment  upon  an  elder  and  better  title 
than  the  title  derived  from  the  defendant,  and  that  the  de* 
fendant  was  cited  in  to  defend  said  suit  in  favor  of  said  cor* 
poration  against  the  plaintiff  in  this  suit. 

The  defendant  pleaded  in  bar  of  the  action,  as  follows ; 
that  the  premises,  described. in  the  plaintiff's  declaration 
were  in  and  by  the  original  charter  of  said  town  of  Barre, 
granted  to,  and  for  the  use  of  a  college  in  this  state,  and  all 
lands  so  granted  for  the  use  of  a  collie,  are  subject  to  the 
payment  of  annual  rent,  to  wit,  seventeen  cents  per  acre,  by 
all  persons  who  occupy  and  possess  them,  under  a  convey* 
ance  from  such  colleg^i;  that,  on  tlie  15th  day  of  January, 
A.  D.  1801,  the  corporation  of  the  University  of  Vermont,  by 
indenture  of  lease,  in  writing,  of  that  date,  duly  executed,  for 
the  consideration  of  the  annual  rent  of  seventeen  cents  per 
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WAfRTir«Tov,acrey  leased  to  Motes  Rood  ofBarre,  aforesaid,  fats  ezecu- 
lSt3. '      ^^*^  administrators  and  assigns,  as  long  as  water  runs  or  grass 
^^      grows,  the  following  tract  or  parcel  of  land,  described  in  said 
9.         indenture,  to  wit,  "the  second  division  lot,  laid  out,  surveyed, 
^'       and  drawn  as  a  second  division  lot  to  the  original  right. grant- 
ed to,  and  for  the  benefit  and  use  of  a  college,  containing 
one  hundred  acres  of  land,"  which  said  lease  was  recorded  in 
the  record  of  lands  in  the  said  town  of  Barre,  on  the  20th 
day  of  November,  A.  D.  1804,  and  the  said  Day  avers  that 
the  premises  described  in  the  plaintiff's  declaration  are  a  part 
of  said  second  division  college  lot  above  described,  and  that, 
on  the  20th  day  of  April,  A.  D.  1805,  the  said  Moses  Rood, 
by  his  deed  of  that  date,  executed  in  due  form  of  law,  for 
the  consideration  of  the  sum  of  two  hundred  and  twenty^five 
dollars,  mAd  and  conveyed  said  premises  in  said  deckuration 
described,  to  one  John  Belding,  of  said  Barre,  and  in  said  deed 
described  them  as  a  part  of  said  second  division  lot  drawn  to 
die  college  right,  and  on  the  same  20th  day  of  April,  the  said 
John  Belding  procured  his  said  deed  from  the  said  Rood  to 
be  duly  recorded  in  the  record  of  lands  in  said  town  of  Barre ; 
and  the  said  Day  further  says  that  on  and  prior  to  said  4th 
day  of  March,  A.  D.  1806,  he  was  seized  in  fee  of  said  prem- 
ises in  said  declaration  described,  by  virtue  of  a  legal  deed 
of  conveyance  from  the  said  John  Belding,  subject  tp  no 
charge  or  condition  but  the  annual  payment  of  a  rent  of 
seventeen  cents  per  acre,  thereafter  to  be  paid  to  said  universi- 
ty ;  that,  being  so  seized  and  possessed  of  said  premises,  he, 
the  said  Day,  on  the  4th  day  of  March,  A.  D.  1806,  sold  and 
conveyed  said  premises  to  the  said  John  Baker,  who  then 
well  knew  that  the  said  premises  were  a  part  of  said  college 
lot  and  subject  to  an  annual  rent  of  seventeen  cents  per  acre  ; 
that  the  said  John  Baker,  on  the  7th  day  of  May,  A.  D.  1817, 
by  his  deed  duly  executed,  for  the  consideration  of  five  hun- 
dred dollars,  sold  and  conveyed  said  premises  to  one  Joel 
Steele,  and  in  said  deed  described  said  premises  as  a  part  of 
said  second  division  college  lot,  and  said  deed  was,  on  said 
7th  day  of  May  A.  D.  1817,  duly  recorded  in  the  record  of 
lands  in  said  town  of  Barre  ;  that,  on  the  9th  day  of  April,  A. 
D.  J  818,  the  said  Joel  Steele,  by  his  dl^ed  duly  executed,  for 
the  consideration  of  four  hundred  and  fifty  eight  dollars,  sold 
and  conveyed  said  premises  to  the  said  Chapin  Keith,  and  io 
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said  deed  described  said  premises  as  a  part  of  said  aecond  di-  WMMmmmtam^ 
Tision  college  lot ;  and  the  said  Day  further  says  that  on  the       mix 


30th  day  of  September,  A.  D.  1881,  the  said  Chapia  Keith,  Keith 
for  the  consideration  of  ten  dollars  to  him  in  hand  paid  by  *- 
John  Moore  Jr.,  sold  and  conveyed,  by  deed  duly  executed^ 
to  said  John  Moore,  Jr.,  a  part  of  said  premises  in  said  deekur^ 
ation  described,  and  in,  and  by,  said  deed,  corenatited  with 
the  said  Moore  that  he,  the  said  Keith,  would  warrant  and 
defend  said  premises  to  said  Moore,  his  heirs  and  assignsi, 
against  all  lawful  claims  and  demands  of  any  person  or 
persons  whatever,  except  the  annual  rent  doe  to  the  Uaiver- 
sity  of  Vermont ;  that  on  the  18th  day  of  Nov.  A.  D.  1881, 
the  said  Chapin  Keith,  for  the  consideration  of  twenty  five 
dollars,  to  him  in  hand  paid  by  Smith  Sherman,  sold  and 
conveyed,  by  deed  duly  executed,  to  said  Sherman  another 
part  of  said  premises;  and  in,  and  by,  said  deed  covenanted 
with  the  said  Sherman  that  he,  the  said  Keith,  would  warrant 
and  defend  the  same  to  him,  the  said  Sherman,  his  heirs  and 
assigns,  against  all  lawful  claims  and  demands  whatever,  ex- 
cept the  annual  rent  due  to  the  corporation  of  the  University 
of  Vermont;  that  on  the  3d  day  of  April,  A.  D.  1840,  the 
said  Chapin  Keith,  for  the  consideration  of  four  hundred  dol* 
lars,  to  him  in  hand  paid  by  William  Bassett,^soId  and  coDTey* 
ed,  by  deed  duly  executed,  to  said  William  Bassett  another 
part  of  said  premises  and  in  and  by  said  deed,  he,  the  said 
Keith,  covenanted  with  the  said  Bassett,  that  he,  the  said 
Keith,  would  warrant  and  defend  said  premises  to  the  said 
Bassett,  his  heirs  and  assigns,  against  all  lawful  claims  and  de- 
mands of  any  person  or  persons  whatever,  except  a  yearly 
rent  to  be  paid  the  University  of  Vermont ;  that,  on  the  S4th 
day  of  March,  A.D.1841,  the  said  Keith,  for  the  consideration 
of  four  hundred  and  fifty  dollars,  to  him  in  hand  paid  by  one 
Orsamu8Walker,sold  and  conveyed,  by  deed  duly  executed,  to 
said  Walker  another  part  of  said  premises  and  ine^  by  said 
deed  he,  the  said  Keith,  covenanted  with  the  said  Walker  that 
he,  the  said  Keith,  would  warrant  and  defend  said  premises  to 
the  said  Walker,  his  heirs  and  assigns,  against  all  lawful  claims 
and  demands  of  any  person  or  persons  whatever,  except  the 
annual  rent  due  the  University  of  Vermont ;  and  the  said 
Day  avers  that  in  all  the  aforesaid  deeds,  executed  by  the  said 
Keith,  of  parts  of  the  aforesaid  premises,  he,  the  said  Keitbj 
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Washhtotov,  excepted  said  annmil  rent  to  the  corporation  of  the  Uoiver* 
1S43.'  ^ity  of  Vermont  from  hig  covenants  in  said  deeds,  and  in  no 
^  . .  way  or  manner  obligated  himself  to  pay  said  rent,  or  any  part 
V.  thereof;  and  the  said  Day  further  says  that  the  aforesaid 
^^  conveyances,  made  as  aforesaid  by  the  said  Keith,  OHivey  and 
transfer  the  title  to  the  said  grantees  of  the  whole  of  the  afore- 
sud  premises  in  said  second  coont  described,  except  (discrib* 
ing  a  part  thereof)  of  the  value  of  j|50  ;  and  the  said  Day 
doth  further  aver  that  the  several  persons  through  whose  bands 
said  premises  were  passed  and  by  whom  the  same  were  con- 
veyed to  the  said  Keith,  as  in  the  said  declaration  mentioned 
and  described,  during  the  time  they  owned  and  held  the  title 
to  said  premises,  severally  paid  to  said  University  the  annual 
rent  d«e  theron,  and  the  said  Keith,  since  he  has  owned  and 
possessed  said  premises,  and  after  conveyance  therof  to  him,  at 
various  times,  paid  the  said  annual  rent  to  the  said  University 
of  Vermont,  which  accrued  while  he  so  held,  owned,  and 
poesessed  said  premises  under  his  said  deed  from  the  said 
Steele  ;  and  the  said  Day  further  says,  that,  on  the  22d  day 
of  August,  A.  D.  1888,  the  day  on  which  said  action  of  eject- 
ment in  said  dedaration  mentioned,  was  commenced,  there 
was  dien  due  to  said  University  a  great  arrear  of  rent,  to  wit, 
$86.00,  the  whole  of  which  had  accrued  subsequently  to  the 
9tb  day  of  April,  1818,  and  while  the  said  Keith  held  and 
possessed  said  promises  under  his  said  deed  from  the  said 
Steele,  and  that  for  the  non-payment  of  this  rent,  which  it 
wan  the  duty  of  said  Keith  to  pay,  and  for  no  other  cause,  was 
said  action  of  ejectment,  in  said  declaration  mentioned,  com- 
menced, prosecuted  and  a  recovery  had  thereon  by  the  said 
corporation  of  the  University  of  Vermont  against  the  said 
Keith  ;  and  the  said  Day  further  says,  that,  in  said  action  of 
ejectment  in  favor  of  the  said  corporation  of  the  University  of 
Vermont  against  the  said  Keith,  judgment  was  rendered  for 
037,50  dMnages,  which  was  for  the  amount  of  rent  due  to 
said  University  up  to  the  commencement  of  said  action  of 
ejectment,  and  the  interest  thereon  ;  that  afterwards,  to  wit, 
on  the  14th  day  of  April  A.  D.  1840,  the  said  Keith  paid  to 
the  said  corporation  of  the  University  of  Vermont  the  amount 
of  damages  aforesaid  so  recovered  in  said  action  of  ejectment, 
as  aforesaid,  and  the  cost  of  the  said  suit,  and  has  ever  since 
said  recovery  and  the  payment  of  said  damages  and  cost  pos» 


Dmj. 
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sessed,  enjoyed,  and  occupied  said  premiiea  under  hk  nud  WAtiini«Toff, 
deed  from  the  said  Steele,  with  the  assent  and  permission  of       1^3/ 
said  Qorporation  of  the  University  of  Vermont ;  and  the  said       ^^[^ 
Day  further  says  that,  after  the  recovery  in  said  action  of      ^-^ 
ejectment,  and  the  payment  of  said  damages  and  cost,  said 
corporation  of  the  University  of  Vermont  did  not  claim  that 
the  said  Keith  should  surrender  the  possession  of  said  piem* 
ises,  or  accept  from  them  a  new  lease  of  the  same,  but  suffered 
him  tQ  occupy,  possess,  and  enjoy  said  premises  under  his 
aforesaid  deed  from  the  said  Steele,  in  the  same  manner  he  did 
before .  the  commencement  of  said  action  of  ejectment,  all 
which  ;the  said  Day  is'  ready  to  verify,  &c. 

To, this  plea  the  plaintiff  replied,  that,  by  reason  of  any 
thing  in  said  plea  set  forth  and  stated,  he  ought  not  to  be 
barred  from  having  and  maintaining  his  said  action,  because, 
he  says  though  true  it  is  that  the  premises  described  in  the 
plaintiff 's  declaration  are  a  part  of  the  second  divirion  lot,  laid 
out,  surveyed  and  drawn  to  the  original  right  granted  to  the 
use  and  benefit  of  a  college,  and  said  lot  was,  by  the  corpo- 
ration of  the  University  of  Vermont,  leased  to  the  said  Moses 
Rood  as  in  said  plea  mentioned,  yet  that  the  said  Moses 
Rood,  on  the  20th  day  of  April,  A.  D.  1805,  by  his  deed  of 
that  date,  executed  in  due  form  of  law,  for  the  consideration 
of  two  hundred  and  twenty-five  dollars,  paid  liim  by  one. 
John  Belding,  did  sell  and  convey  to  said  Belding  the  same 
premises,  in  said  declaration  mentioned,  in  fee,  and  did,  in 
and  by  said  deed,  covenant  to  and  with  said  Belding,  bis 
heirs  and  assigns,  that  said  premises  were  free  from  all 
incumbrances,  and  that  he,  the  said  Rood,  would  warrant 
and  defend  the  same  against  all  lawful  claims  whatever; 
that,  afterwards,  the  said  John  Belding,  by  his  deed,  dated 
November  19,  1806,  duly  executed,  for  a  valuable  conside- 
ration, sold^and  conveyed  the  same  premises  to  the  said  Ira 
Day,  w^hout  stipulations  or  reservations  for  the  payment  of 
the  rent  on  said  premises  by  said  Day,  which  deed  was,  and 
is,  all  the  title  said  Day  ever  had  in,  or  to,  said  premises. 
And  now,  the  plaintiff  in  fact  saith  that  the  said  Moses  Rood, 
from  tl\e  time  of  his  executing  his  aforesaid  deed  to  John 
Belding  of  the  premises  therein  described,  to  the  time  of  his, 
said  Moses',  death,  which  took  place  about  the  year  1830, 
always  acknowledged  his  liability  to  pay,  and,^  ffWi  y^V  to 
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^AiBivoToir,  year,  all  the  yean  ap  to  h»  death,  in  feet,  ^d  pay,  to  tb« 
^S4S.'      corporation  of  the  University  of  Vermont,  all  the  rent  on  the 
^g^      same  land  deeded  by  him  to  said  Belding,  and  described  in 
V*  the  plaintiff's  declaration,  together  with  the  rent  on  the  rest- 

^^*  due  of  said  lot.  And  that  the  several  persons,  through  whose 
bands  said  premises  were  passed  from  said  Rood,  add  by 
whom  the  same  were  conveyed  to  this  plaintiff,  as  in  the  said 
declaration  mentioned  and  described,  during  the  time  they 
owned  and  held  the  title  to  said  premises,  did  not  severally, 
or  in  any  other  manner,  pay  to  said  University  the  annutfl  rent 
thereon,  and  of  this  he  puts  himself  on  the  country  for  trial. 
To  this  replication  the  defendant  demurred  specialty,  and 
set  down  the  following  causes  of  demurrer,  viz.  that  the  plain- 
tiff hath  in  his  replication  set  up  new  facts  to  avoid  tile  de- 
fendant's plea  in  bar,  and  thereupon  tendered  an  issue  to  the 
country  when  he  ought  to  have  ended  with  a  verification,  and 
also  for  that  the  said  replication  is,  in  other  respects^  uncei^ 
tain,  defective,  and  informal. 

The  county  court  decided  that  the  replication  was  suffi- 
cient, and  the  defendant  excepted  to  the  decision.  The 
plaintiff  then  insisted  that  the  rule  of  damages  should  be  the 
value  of  the  land  from  which  he  had  been  ousted  by  the 
judgment  in  the  suit  in  favor  of  the  University  of  Vermont 
against  him  ;  but  the  court  decided  that  the  plaintiff  could 
recover  in  damages  only  the  amount  of  the  damages  and 
costs  and  interest  thereon,  recovered  against  him  in  said 
ejectment  suit  of  the  University  of  Vermont.  To  this  deds* 
ion  the  plaintiff  excepted. 

N.  S^Mman  and  P.  DilUngham,  for  plaintiff. 

I.  The  case  shows  that  though  the  premises  in  question 
were  called  college  lands,  yet  that  all  the  deeds  from  Moses 
Rood  down  to  Keith,  were  deeds  of  warranty,  with  all  the 
usual  covenants  of  seizin  and  title,  containing  no  allifeion  to 
rent  or  reservation  about  its  payment. 

In  order  to  qualify  the  construction  to  be  put  upon  those 
deeds,  the  defendant,  by  his  plea,  alleges  that  all  the  several 
grantees,  from  Rood  down  to  Keith,  severally  paid  tent  to 
the  University  while  they  held  the  premises,  and  acknowl- 
edged thereby  their  obligation  so  to  do.  This  (act  the  repli- 
catioir  trtftrses. 
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Tht  replictlioii  contains  no  new  isstjabfe  fact     All  thai  WMmvorojr, 
M  aaid  in  it  about  Rood's  deed  to  Belding  and  Belding's       igj^s/ 
deed  to  the  defendant,  is  but  affirming  or  admitting  what       j|r^jj^ 
deteodant  has  alleged  in  his  pica*    That  part,  therefore,  is         v. 
at.«iost  but  surplussage,  and,  if  left  out,  leaves  a  good  traverse         ^^* 
of^lhe  main  iact  relied  on  by  defendant. 

The  demurrer  is,  therefore,  badly  taken.  But  were  the 
itufijicattoo  bad  for  the  cause  assigned,  yet  the  pleas  are  bad^ 
diflclosing  nothing  to  qualify  the  natural  force  of  defendant's 
Mirenants  in  his  deed  to  Baker. 

It  is  wholly  immaterial  that  Baker  knew  that  the  premises 
vtere  a  part  of  the  college  lot,  and  consequently  subject  to 
rest.  Each  grantee  looked  to  the  grantor's  covenant  of  title 
al.a  guaranty  against  that  rent  which  it  was  the  grantor's 
bwioess  to  keep  down. 

We  think  the  cases  cited  by  defendant,  from  1  Term  R. 
2  &  4,  N.  H*  and  other  kindred  authorities,  do  not  author* 
ize  any  modified  construction  of  this  deed,  in  this  case.  See 
7  Term  R-  703. 

IL  Admitting  the  plaintiff's  right  to  recover,  what  should 
be  the  rule  of  damages  ?  The  declaration  charges,  and  the 
defendant's  plea  admits,  a  legal  ouster.  fViUiama  v.  Weth* 
erbe$^  I  Aik.  R.  233.  In  such  case,  the  rule  of  damages  is 
well  settled  to  be  the  value  of  the  premises  at  the  time  of 
the  ouster.  Strong  v.  Shumway,  D.  Chip.  R.  110 ;  Park 
V.  BaieSy  12  Vt^R.  381.  Can  a  case  be  found  where  the 
gjrantee  is  bound  at  his  peril  to  extinguish  and  keep  down 
incumbrances,  where  there  is  a  general  warranty  ?  And  as 
the  dedaration  shows  that  the  defendant  in  this  case  was 
cited  in  to  defend  the  suit  of  the  University  against  pjaiiitiff, 
be  cannot  complain  that  the  land  was  lost.  Nor,  can  the 
ikct  that  the  University  have  permitted  him  to  remain  in 
possession  of  the  premises  since  the  recovery,  vary  the  rule 
of  damages.  He  may  have  re^purcbased,  or  the  University 
may  take  them  away  to-morrow. 

W.  Vpkam  and  L.  B.  Pecky  for  defendant. 
1-  The  plaintiff's  right  of  recovery  depends  upon  the  joon- 
struction  given  to  the  defendant's  deed  to  Baker,  dated 
Itfarcb  4,  1806.    It  appears  from  the  pleadings  that  the  kod 
fpQveyed  by  the  defendant  to  Baker  was  a  pari  of  the  collage 
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WAsviiTATOHy right ;  and  that  all  lands  granted  by  charter  for  the  use  of  a 
1813.*  college  are  subject  to  an  annual  rent  of  seventeen  cents  per 
jj^j^^  acre  ;  and  it  further  appears  that  Baker,  at  the  time  be  re- 
••  ceived  his  deed,  well  knew  that  the  land  was  a  part  of  the 
*^'  college  right,  and  subject  to  the  aforesaid  rent  We  indist 
that  the  covenant  of  warranty,  in  defendant's  deed  to  Baker, 
does  not  extend  to  the  annual  rent  due  the  college.  iC  is 
evident,  from  the  facts  set  forth  in  the  plea,  that  the  parties 
did  not  consider  it  within  the  meaning  of  the  defendanifs 
covenants  at  the  time  of  the  conveyance.  This  reservatisia 
of  rent  was  well  known  to  Baker  when  he  received  his  deed, 
and  it  was  a  matter  of  public  notoriety,  that  all  college  lamb 
in  this  state  were  subject  to  such  rent.  In  view  of  the  facto 
in  this  case,  it  seems  to  us  that  the  court  are  not  absolutely 
bound  by  the  terms  of  the  defendant's  deed  to  Baker  to  put 
the  construction  upon  it  for  which  the  plaintiff  contends.  It 
should  be  construed  with  reference  to  its  subject-matter, 
and  the  intention  of  the  parties  at  the  time  it  was  made. 
Doe  V.  JBtir*,  1  T.  R.  701 ;  fVatta  v.  fVeUman,  2  N.  H.  R. 
458 ;  Ttfi  Broeck  v.  LivingHon,  1  Johns.  Ch.  R.  357, 963 ; 
Jackson  v.  Hoffman^  9  Cowen,  271.  The  situation  of  land 
at  the  time  a  deed  was  executed,  may  be  proved  and  taken 
into  consideration  in  giving  a  construction  to  it.  Webster  ▼. 
Atkineon,  4  N.  H.  R.  21,  24 ;  Crosby  v.  Parktr,  4  Mass. 
R.  110;  fVartkington  v.  Hylyer  ei  aL,  4  Mass.  196; 
1  Shop.  Touch.  169,  197  ;  3  Comyn's  Dig.  262,  266; 
Tkead  v.  Starkie,  8  Mod.  314  ;  Combe  v.  Jones,  2  Chittyf^ 
R.  700 ;  Cooke  v.  Booths,  2  Cowp.  R.  819,  822 ;  Lant  v. 
Norris,  1  Burr.  289 ;  Dudley  v.  ToUioit,  3  T.  R.  584 ; 
i^^g  V.  Tongue,  9  Mass.  R.  28. 

2.  The  replication  to  our  plea  is  manifestly  insufficient 
The  material  fscts  in  the  plea  are  not  admitted  and  avoided, 
nor  denied.  The  new  matter  introduced  into  the  replication, 
that  Rood  paid  the  rent  from  1805  to  1830,  is  of  no  impor* 
tance.  If,  however,  the  court  should  consider  it  important; 
then  we  say  the  replication  should  have  concluded  with  a 
verification,  and  not  to  the  country.     1  Chit.  PI.  656-^59. 

3.  If  the  plaintiff  is  entitled  to  recover,  the  judgment  of 
the  court  below  should  be  affirmed,  for  the  rule  of  damages 
there  adopted  was  correct  We  are  aware  of  the  general 
mle  in  actions  of  this  kind,  that  the  measure  of  damages  is 
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the  value  of  the  land  at  the  time  of  the  eviction.     J^ong  v.  WASHiNGToir, 
-Sftuwitcay,  1  D.  Chip.  R.  110;   fViUioma  v.   Wetherhee,      J843*'  . 
8  Aik.  R.  339  ;  Park  v.  Bates,  12  Vt.  R.  381.     But  there      ^^ji^ 
are  exceptions  to  this  rule  ;  and  this  case,  we  think,  is  one.         «. 
Here  the  plaintiff  has  not  been  ousted  of  the  full  value  of  the  ^^' 

premises.  All  he  has  lost  by  the  alleged  ouster  is  the  amount 
of  the  rent  recovered  of  him  by  the  college  in  1839,  and  the 
costs  of  the  suit,  and  that  is  all  he  is  entitled  to  recover. 
Strong  Y.  Shumway,  1  D.  Chip.  R.  110 ;  Mies  v.  SawteU, 
7  Mass.  R.  444  ;  Booths  v.  Starr  et  al,  1  Conn.  R,  244 ; 
Lockwood  v.  Sturdavent,  6  Conn.  R.  373,  391  ;  1  Swift's 
Dig.^366.  But  there  is  another  reason  why  the  rule  of  dam- 
ages adopted  by  the  county  court  should  be  sustained.  It  is 
this :  the  plaintiff,  after  the  recovery  by  the  college,  sold  and 
conveyed  the  premises  to  some  two  or  three  individuals  in 
Barre,  and  received  in  cash  all  they  were  worth  at  the  time 
of  the  alleged  ouster,  and  all  his  deeds  of  the  same  contain 
a  covenant,  that  he  would  warrant  and  defend  the  premises, 
&c.,  against  all  lawful  claims  and  demands  of  any  person  or 
persons  whatever,  '<  except  a  yearly  rent  to  the  University 
of  Vermont,^'  So  the  court  will  perceive,  if  the  rule  of 
damages  contended  for  by  the  plaintiff  prevails,  he  will  re- 
ceive the  value  of  the  premises  twice.  A  rule,  productive  of 
such  consequences,  this  court,  we  think,  will  never  adopt. 
Again  ;  it  is  alleged  in  the  plea  in  bar,  and  not  denied  in  the 
replication,  that  the  University  of  Vermont,  after  the  recov- 
ery and  payment  of  the  damages  and  costs,  did  not  claim 
that  the  plaintiff  should  surrender  up  the  possession  of  the 
premises,  or  receive  a  new  lease,  but  suffered  him  to  occupy, 
possess,  and  enjoy  them  under  bis  deed  from  Steele,  in  the 
same  manner  he  did  before  the  commencement  of  the  action 
of  ejectment.  The  recovery  by  the  University,  under  the 
circumstances  of  this  case,  can  hardly  be  called  a  breach  of 
the  covenant  of  warranty.  Kere  y»  Shaw  et  ol.,  13  Johns. 
R.  238 ;  Waldron  v.  M'Carty,  3  do,  471  ;  Knots  v.  Car* 
pentety  5  do.  120.  But,  if  the  court  feel  bound  so  to  con* 
sider  it,  actual  damage  is  all  the  plaintiff  should  recover. 
Barms  v.  Lamard^  5  N.  H.  R.  264  ;  Morse  v.  Shaddock, 
4  do.  826  ;  Lehnd  v.  Stone,  10  Mass.  R.  459. 


Day. 
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WM9BiwQT09f     Tho  opioion  of  the  court  was  delivered  by 

1643.*  Rbdfield  J. — The  first  question  made  in  the 

^^\^  whether  the  covenants  in  defendant's  deed,  of  general  war- 
V*  ranty  of  title,  are  to  be  considered  as  a  covenant  against  ilie 
claim  of  the  University  for  rent.  The  terms  of  the  cove* 
aant  are  to  warrant  and  defend  the  premises  against  the 
claims  of  (M  persons.  Now  it  is  not  very  obvious  how  the 
fact  that  this  land  was  college  land,  subject  to  a  rent  to  be 
paid  annually,  should  affect  the  construction  of  this  covenant 
so  as  to  except  that  claim  from  its  operation.  The  fact  that 
both  parties  knew  of  this  claim,  and  that  the  one  in$i8ied 
upon,  and  (he  other  gave^  a  general  covenant  of  warranty 
against  aU  claims,  without  exception,  would  seem  the  best  of 
all  reasons  why  that  claim,  which  was  in  the  minds  of  the 
contracting  parties,  at  the  time  of  entering  into  the  covenant, 
and  which  was  clearly  within  the  terms  used,  <<  all  claims/' 
should  not,  by  any  construction,  be  taken  out  of  its  operatioD. 
So  too  the  subsequent  conduct  of  the  parties  to  a  deed,  or 
of  their  grantees  and  assignees,  may  be  an  important  ground 
of  fixing  the  signification  of  equivocal  terms  used  in  the 
deed  ;  but  where  the  terms  used  arc  explicit,  and  unequiwh 
cal,  no  such  ground  of  construction  can  ever  be  resorted  to, 
at  least  in  a  court  of  law.  If  such  facts  exist  as  to  show  a 
mistake  of  the  parties  in  reducing  their  contract  to  writings 
the  party  injured  is  not  without  remedy. 

2.  The  only  remaining  question  is  in  regard  to  the  dama* 
ges.  As  we  cannot  leave  the  covenant  still  open,  to  compensate 
plaintiff,  or  his  assignees,  for  future  claims  of  rent,  but  one 
recovery  must  be  considered  a  full  satishction,  it  is  plaioi 
that  the  recovery  of  the  rent  which  had  accrued  at  the  time 
of  the  eviction,  would  be  no  adequate  compensation  to  the 
party  evicted,  as  the  covenant  runs  against  all  claims,  and 
for  their  consequences.  The  covenantor  then  should  either 
keep  down  the  rent,  or  if  he  suffers  it  to  run  behind,  and  the 
grantee  or  assignee  is  evicted,  the  rule  of  damages  will  be 
the  same  as  in  other  cases,  i.  e.  the  value  of  the  land  at  tba 
time  of  eviction. 

3.  A  question  was  made  at  the  bar,  but  not  very  fully 
discussed,  how  far  an  intermediate  grantee  could  recover  for 
a  breach  of  the  covenants  of  warranty,  while  the  premises 
were  b^ld  by  his  grantee  or  a  remote  assignee.    The  coort 
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intend  to  adhere  to  the  rule,  as  laid  down  in  Williama  v.  WAraiiioToff, 
Wethtrbee^  1  Aiken,  on  the  2d9th  page,  by  Royce  J.,  which       ]g^3.' 
would  seem  to  be  an  approval  of  the  rule,  as  laid  down  by  "^    %^ 
Parsons,  C.  J.  in  Bickford  v.  Page^  2  Mass.  on  the  460th         «• 
page :  '*  it  is  a  general  rule,  that  when  a  feoffment  or  demine  ^* 

is  made  of  land,  if  the  feoffee  or  lessee  assign  the  land  before 
the  covenants  are  broken,  and  afterwards  they  are  broken, 
the  assignee  only  can  bring  an  action  of  covenant  to  recover 
danMiges,  unless  the  nature  of  the  assignment  be  such  that 
the  assignor  is  holden  to  indemnify  the  assignee  against  a 
breach  of  the  covenants  by  the  feoffor  or  lessor.**  This 
seems  to  be  the  principle  promulgated  in  5  Cow.  137,  and  in 
4  Kent's  Com.  471,  472,  n.  b.  This  would  seem  to  be  the 
present  rule  upon  the  subject.  It  is  true,  some  of  the  cases 
go  further,  and  hold,  that  an  intermediate  grantee  cannot  sue 
upon  covenants,  running  with  the  land,  until  he  has  been 
called  upon  by  the  last  assignee;  in  whom  the  right  of  action 
primarily  vests,  and  has  made  compensation.  Booth  v. 
Starr^  1  Conn.  244.  And  one  might  infer  as  much  from  the 
stress  laid  upon  that  circumstance  by  Chancellor  Kent,  in  the 
note  above  alluded  to,  and  the  frequent  reference  of  this 
subject  to  the  analogy  of  successive  indorsers  of  a  note  or 
bill.  But  it  is  not  necessary  to  pass  upon  that  question,  as, 
in  the  present  case,  there  is  clearly  no  obligation  resting 
upon  the  plaintiff  in  this  case  to  indemnify  those  to  whom  he 
had  conveyed  before  the  eviction,  and  if  he  should  now  be 
permitted  to  recover  the  value  of  the  land  conveyed  to  them 
and  thus  extinguish  the  covenant,  they  must  be  without  re- 
dress. But  in  the  present  case,  it  would  seem  that  the  plain- 
tiff conveyed  a  portion  of  the  land  after  the  eviction.  For 
that  portion,  and  that  which  he  still  retains,  he  must  recover 
the  value,  but  nothing  for  that  which  he  had  conveyed  before 
breach,  unless  he  was  bound  to  indemnify  his  grantee.  The 
covenant,  after  the  breach  by  eviction,  became  a  mere  chose 
in  action,  and  not  assignable.  And  as  the  title  was  gone 
by  the  eviction,  it  is  not  readily  perceived  how  a  conveyance 
eubsequerUly  to  the  breach  could  affect  the  rule  of  damages. 
Judgment  reversed  and  cause  remanded. 
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^^^'      Joseph  Reed  t^.  Ltman  Field  and  William  P.  Bbiggs. 


Reed  Where  two  written  iDBtruroenta  are  made  at  the  same  time,  relating  to  the 
F'  Ta  a.  9^^^  subject-matter  and  to  one  entire  transaction,  they  are  to  be  con- 

Bribers.  atmed  together,  and  one  may  qualify  the  other. 

In  a  case  where  a  note  was  to  become  obligatory  upon  there  being  a  fail- 
ure of  title  in  a  third  person  to  certain  premises,  it  was  held  onnecesary, 
in  an  action  on  the  note,  to  show  such  failure  by  an  adjudication  of  a 
court  of  competent  jurisdiction,  in  an  action  brought  to  try  the  title. 

Held,  that  the  town  clerk  of  the  town  where  title  deeds  are  to  be  recorded 
might  be  called  as  a  witness  to  prove  that  no  title  of  record  appeared  ia 
a  person,  who  professed  to  convey  the  title,  except  under  a  vendue  deed, 
and  that  this  was  competent  evidence  tending  to  prove  a  want  of  title  in 
the  person  so  conveying  the  land. 

To  make  title  under  a  vendue  deed,  the  requisitions  of  the  statute  must  be 
complied  with ;  and  the  recitals  in  a  collector's  deed,  though  of  long, 
standing,  are  not  prima  facie  evidence  of  it,  wh^  there  has  been  no 
possession  under  the  vendue  title. 

The  claiming  title,  and  payment  of  taxes  upon  unoccupied  lands,  is  no 
adverse  possession. 

AssuvpsiTi  on  a  promissory  note,  dated  February  18, 
1839,  given  by  the  defendants  to  J.  P.  Miller  or  order,  and 
by  him  indorsed  to  the  plaintiff.  Plea,  non  assumpsit.  Issue 
to  the  country.  On  the  trial  in  the  county  court,  the  exe- 
cution of  the  note,  and  the  indorsement  thereof  to  the  plain- 
tiff having  been  admitted,  the  defendants  read  in  evidence  a 
paper,  admitted  to  have  been  executed  at  the  time  of  the 
execution  of  the  note,  of  the  following  tenor: — 

''  Whereas,  Lyman  Field  and  William  P.  Bri^s  have  this 
'  day  signed  a  promissory  note  to  me  for  twelve  hundred  and 

<  twenty-seven  dollars  and  five  cents,  payable  on  demand, 
'  with  interest  annually,  which  note  I  have  taken  as  collateral 
^  security  of  a  debt  of  the  same  amount,  due  from  Thomas 

*  Chittenden,  which  debt  of  said  Chittenden  to  me  is  secured 

<  by  mortgage  on  his  lands  in  the  town  of  Worcester ;  and 
'  the  said  Briggs  and  Field  are  not  to  be  called  on  to  pay  the 
^  note  by  them  so  signed  to  me,  under  two  years  from  this 

*  date,  nor  then,  unless  there  should  be  a  failure  of  title  io 
'  the  said  Chittenden,  to  the  said  lands,  in  Worcester ;  and, 
'  at  the  expiration  of  the  said  two  years,  if  the  title  of  the 
'  said  Chittenden  shall  prove  good  and  valid,  then,  in  that 
'  case,  the  said  note  is  to  be  given  up  to  the  said  Briggs  and 
'  Field,  unless  they  shall  elect  to  pay  the  money ;  and  if  they 
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<  8o  elect,  then  I  am  to  diteharge  or  urign  tbe  nKN^ageWAtmmir, 

<  given  me  by  the  said  Chittenden.  J.  P.  M illek."  iSul 
Upon  these  papers  the  court  held  that  the  plaintiff 


not  entitled  to  recover  without  shofiriag  a  fathire  in  the  title  •• 
to  some  portion  of  the  land  described  in  the  contract.  The  BHgis. 
plaintiff  then  called  the  town  clerk  of  Worcester  as  a  witnessi 
who  testified  that  he  had  examined  the  records  of  deeds  of 
lands  in  that  township,  and  could  find  no  other  title  in 
Thomas  Chittenden  to  lands  in  Worcester,  than  that  derived 
through  Noah  Chittenden  and  Martin  Chittenden^  which 
rested  ultimately  upon  the  vendue  of  Stephen  Pearl.  The 
plaintiff  then  gave  in  evidence  copes  of  the  several  deeds  on 
record,  tracing  title  from  said  Pearl  to  Noah  Chittenden,  and 
also  a  copy  of  the  proceedings  of  said  Pearl  from  the  record* 
of  the  county  derk  in  Chittenden  county,  all  which  the  court 
held  insufficient  to  show  title  in  said  Thomas  Chitteodeo, 
and  that  this  was  prima  facie  evidence  of  a  defect  of  sack 
tide. 

The  defendants  then  gave  in  evidence  the  copy  of  a  deed 
of  these  lands  from  Earn  Goodrich  to  Noah  Chittenden,  and 
from  said  Noah  to  said  Thomas,  and  also  from  said  Noah,  as 
sheriff  of  the  county  of  Chittenden,  to  aaid  Ezra  of  a  date 
anterior  to  either  of  the  deeds  last  named,  purporting  to  bo 
a  collector's  deed,  on  sale  of  these  lands,  mider  an  act  to 
defiray  the  expense  of  running  town  lines.  The  defendants 
also  gave  in  evidence  copies  of  the  proceedings  of  said  Noah 
previous  to  sitch  sale. 

The  court  held  these  proceedings  insufficient  to  vast  any 
title,  and  ordered  a  verdict  for  the  pbintiff  for  the  amoani 
of  the  note  and  interest.  The  defendants  oflfered  to  show 
that,  for  neariy  fifty  years,  Chittenden  had  roaintaiaed  the 
undisputed  control  of  these  lands,  so  fiur  as  unoccupied  lands 
are  susceptible  of  any  control,  and  had,  during  all  that  timOi 
paid  the  taxes  thereon,  and  that  there  was  not  now  known 
|o  be  any  other  claimant  to  the  same ;  but  the  court  considk 
ered  the  testimony  of  no  importance,  and  rejected  it.  The 
defendants  excepted  to  the  decisions  and  jsidgment  of  tiM 
county  court 

fV.  l^ham  for  defendants. 

I.  By  the  terms  of  the  written  contract,  betwsiM  tkfl  9tr» 

Votf  XT.      $•  ^  VOL.  t.  85 
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WAtmrarov,  tie8>  aiade  at  the  time  this  note  wm  given,  it  wts  not  to  be 
^Sms?  pu^  ifi  suit  until  the  title  to  the  lands,  mortgaged  to  Miller, 
had  failed. 

n.  There  had  been  no  such  fitilure  of  title  as  the  cootraot 
eontempkted,  at  the  time  the  suit  was  commenced.  Some 
eibrt  should  have  been  made  by  Miller  to  teat  the  Yalidily  of 
Chitteaden's  title  to  the  mortgaged  lands,  before  calling  upon 
tke  defendaMs  for  the.  payment  of  ibis  note. 

It  appears  from  the  ease  that  there  is  now  no  known 
claimant  to  the  lands,  save  Chittenden  ;  consequently,  it  can* 
not  be  said,  we  think,  that  his  tide  has  failed.  It  is  as  good 
DOW  as  it  was  when  the  note  was  given,  and  nothing  has 
transpired  since  to  show  a  failure  of  it.  It  must,  therefore, 
for  the  purposes  of  this  trial,  be  regarded  as  good.  Notlmig 
appears  in  the  case  to  show  that  Chittenden  would  not  have 
redeemed  the  lands  if  Miller  bad  brought  bis  bill  of  fore- 
closure. 

III.  It  was  not  competent  for  the  plaintiff  in  the  court 
below,  in  this  action  on  note,  to  attack  the  validity  of  Chit* 
landen's  title  to  the  mortgaged  lands,  by  calling  the  towo 
elerk  to  show  that  it  rested  on  the  legality  of  Pearl's  vendue* 
But  if  it  were  proper  to  take  that  course,  the  burden  of  proof 
vras  <^n  the  plamtiff. 

rV.  The  proof  offered  by  defendants  in  the  court  below, 
to  show  that  Chittenden  had  for  fifty  yeoarB  maintained  the 
undisputed  control  of  these  lands,  so  far  as  unoccupied  lands 
are  susceptible  of  any  control,  and  during  all  that  time  paid 
the  taies  on  them,  and  that  there  was  not  now  known  to  be 
any  other  claimant,  should  have  been  admitted.  Blioing  t. 
BmrMti  11  Peters'  R.  41. 

V.  Chittenden's  title  to  the  lands  in  question,  derived 
firoBs  Noah  Chittenden's  deed,  as  sheriff  and  collector  in  1789, 
isffood  and  should  have  been  sustained  in  the  county  court* 
It  was  not  necessary  for  the  defendants  to  show  the  proceed- 
ings of  Noah  Chitlenden  before  the  sale.  The '  recital  in 
his  deed,  that  he  had  ''in  all  things  pursued  the  directions  of 
the  act  '^  is,  after  the  lapse  of  64  years,  prima  facie  evidence 
of  the  legality  of  his  proceedings,  and  the  anu9  probandi 
lies  on  the  party  resisting  them  to  show  their  illegality. 
Parker  v.  Bixby,  2  Tyler's  R.  446  ;  HaU  v.  CoUiiis,  4  Tt. 

R.  SIC,  see. 
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VI.  Faikire  of  title  to  a  part  of  the  laiidt»  mortgigtd  bf  Wj 
Chittendea  to  Miller,  will  not  eaable  him  to  reoover  on  thii      ^UM^ 
note,  if  the  title  reroaios  good  to  a  sufficient  quantity  to  secune       p^^ 
hii  note  against  Chittenden.     This  note  was  given  as  collat-         «• 
oral  security  for  the  Chittenden  note,  and  if  the  seonrity      Jkigm- 
taken  for  that  note  remains  good,  this  note  should  not  be 
collected. 

VII.  There  can  be  no  recovery  upon  this  note  until  some 
person  shall  lay  claim  to  the  mortgaged  lands  against  the 
Chittenden  title,  and  make  good  his  claim  before  some  eoiiti 
of  competent  jurisdiction. 

Vni.  Notice  of  the  failure  of  title  should  have  been  given 
the  defendants  before  the  commencement  of  this  sah. 

Beaton  if  Reed  and  L.  B.  Peck,  for  frfaintifft 

I.  The  correct  construction  was  put  upon  the  contmcl  bf 
t|ie  court  below.  The  defendants  were  to  be  liable  on  the 
note  at  the  expiration  of  two  years,  in  case  it  turned  out  thai 
Chittenden's  title  was  valid.  The  parties  could  never  have 
intended  it  should  receive  a  diSerent  construction.  If  the 
defendants  were  not  to  be  made  liable  on  the  note  until  the 
title  to  the  lands  should  be  settled  against  Chittenden  bf 
some  legal  adjudication,  years  must  elapse  befbve  payment 
of  the  note  could  be  enforced,  as  the  lands  are  unoccupied, 
and  the  title  could  not  be  thus  tested  until  possession  should 
be  taken  by  some  person  claiming  adversely. 

II.  The  payment  of  taxes  had  no  tendency  to  show  ths 
title  in  Chittenden,  especially  when  it  was  shown  nqgativnfy 
that  he  had  none. 

III.  The  recital  in  the  collector's  deed,  that  he  b^  pni^ 
sued  the  requisitions  of  the  statute  in  his  previous  proceed^ 
ing,  is  no  evidence  of  that  fact.  Jackson  v.  Skqkherdf  7 
Cow.  88  ;  ffUliams  et  aL  v.  Peyton's  lessee^  4  Wheat.  77. 

The  opinion  of  the  court  was  delivered  by    . 

Bennett,  J.  — Though  the  bill  of  exceptions  in  thiacnsft 
does  not  show  to  what  decisions  of  the  county  court  the 
defendants  excepted,  yet  this,  no  doubt,  wa0  an  inadvci^ 
tence,  and  might  be  amended*  We  will,  however,  consider 
the  questions  raised  on  argument. 

The  written  contract  of  the  payee  of  this  note^  made  at 
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>  the  Mme  lime  with  the  note,  end  percel  of  the  «ifM  treneac^ 
^siT'     tioii)  will  qaaliFf  end  control  the  rights  or  the  parties  on  the 
H^j^       note.    Both  instruments  must  be  taken  as  parts  of  one  tnins- 
.  ••         action.     By  the  written  contract  the  defendants  were  not  to 
^^^     pey  this  note,  unless  there  should  prove  to  be  a  failure  of  title 
in  Chittenden  in  the  lands  which  he  had  mortgaged  to  the 
payee  to  secure  the  debt  for  which  the  note  now  in  question 
was  gtteii  as  collateral  security.     It  could  in  no  way  be 
necesBary,  in  an  action  on  the  note,  that  the  plaintiff  should 
(Show  a  want  of  such  title  by  the  judgment  of  a  court  of  com- 
petent jurisdiction.     If  there  was  a  failure  of  title  in  Chitten- 
den this  note  was  to  be  obligatory  on  the  defendants. 

All  that  could  be  necessary  was,  that  it  should  appear  on 
trial  that  there  was  a  defect  of  title.  This  might  as  well  be 
settled  in  the  trial  on  the  note  as  a'ny  other  condition  which 
W«s  to  aflect  the  Talidity  of  a  note. 

As  the  county  court  held  that  the  baiden  of  proof  was  on 
the  plaintiff  to  show  the  want  of  title  in  Chittenden,  (of  which 
the  defendants  have  no  reason  to  complain,)  the  testimony 
of  the  town  derk  was  competent  to  show  that  Chittenden 
had  no  title  of  record,  except  what  rested  on  the  Stephen 
Ptarl  Yeodoe. 

This  would  seem  the  only  way  in  which  the  plaintiff  could 
pioceed  to  esttMish  the  negative. 

The  defendants  rely  upon  the  collector's  deed,  as  showing 
title  under  the  Peart  vendue  in  Chiti^nden,  without'showing 
m  compliance  with  the  requisitions  of  the  statute  relative  to 
sales  of  this  description.  The  recitals  in  the  deed  are  not 
prima  faeU  evidence  of  such  compliance.  This  has  long 
l>een  well  settled.  The  fact  that  the  deed  may  have  been  of 
long  standing,  can  make  no  difference  in  a  case  where  there 
never  has  been  a  possession  under  such  pretended  title.  The 
county  court,  we  think,  were  well  warranted  in  holding  that, 
prima  facie,  there  was  no  title  in  Chittenden.  The  evidence 
that  Chittenden  had  paid  taxes,  &c,  on  the  land,  could  have 
hmn  of  no  afuL  It  constituted  no  act  of  possession,  and 
did  Mt  lend  to  prove  a  possessory  title,  and  of  course  was 
fi#parly  etchided. 

The  judgnent  of  ^  county  court  is  affirmed. 
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Fannt  BiMMOiri  V.  John  Adaxb  and  Lucius  Paxmaleb.  i843. 

The  recognizance,  taken  by  a  juetice  in  the  proceedings  under  (lie  bas- 
tardy act,  conditioned,  "  that  the  principal  shall  abide  snch  order  or 
orders  as  the  county  court  shall  make  in  the  premises,"  is  faoMen  as  a 
security  for  the  performance  of  the  order  until  a  new  reeoipiiasaQce  shall 
have  been  entered  into,  unless  ditjcharge<l  by  a  surrender  of  the  prin- 
cipal. 

Debt,  on  a  recognizance  to  the  plaintiff,  in  the  penal 
mm  of  three  hundred  dollars,  entered  into  by  the  defendant, 
Adams,  as  principal  and  the  defendant  Parmalee,  as  miretyi 
on  the  22d  day  of  February,  1841,  before  Elymas  S.  New- 
comb,  a  justice  of  the  peace  in  and  for  the  county  of  Wash- 
ington, the  condition  of  which  is  as  follows : — 

"  The  condition  of  the  above  reoognizance  is  such,  that 

*  whereas  Fanny  Simmons,  a  single  woman,  did,  on  the  8fid 
'  day  of  February,  1841,  in  writing,  and  on  oath,  before  said 

<  justice,  charge  the  said  John  Adams  with  haTing  begotten 
'  a  child  upon  the  body  of  her,  the  said  Fanny  Simmons,  on 

*  or  about  the  first  day  of  November,  A.  D.  1839,  at  Wa- 
'  terbury,  in  said  county,  and  with  being  the  father  of  said 
'  child  ;  and  that  said  child  was  born  on  the  25th  day  of  Ju- 

<  ly,  A.  D.  1840,  and  was  then,  and  still  is,  a  basUrd,  and 
'  that  said  child  is  now  alive : 

<  Now,  therefore,  if  he,  the  said  John  Adams,  shall  person-^ 
'  ally  appear  before  the  county  court,  next  to  be  holden  at 
^  Montpelier,  within  and  for  the  county  of  Washington,  on 

<  the  second  Tuesday  of  April,  A.  D.  1841,  and  abide  such 

*  order  as  the  said  court  shall  make  in  the  premises,  then 

*  this  recognizance  to  be  void,  otherwise  of  force." 

And  the  plaintiff  averred,  among  other  things,  that  such 
proceedings  were  had  upon  her  complaint  against  the  said 
Adams,  that,  at  the  November  term  of  Washington  county 
court,  1841,  the  said  court  did  adjudge  that  the  said  Adams 
was  the  father  of  said  bastard  child,  and  ordered  that  the 
said  Adams  pay  to  the  plaintiff  the  sum  of  one  hundred  and 
fifty  dollars  towards  the  support  of  said  child,  and  the  costs 
of  prosecution,  taxed  and  allowed  at  $34.84  ;  fifty  doHara 
thereof,  and  the  costs  aforesaid,  to  be  paid  in  sixty  days 
from  the  rising  of  said  court,  and  fifty  dollars  annuaHy  there- 
after in  quarterly  instalments,  as  by   the  records  of  said 
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0immons 

AduDs  & 
Farnalee. 


WASRiMToir,  court  would  more  fully  appear,  and  that,  although  sixty  dayf 
1^137      ^^^^  ^^  rising  of  said  court  had  long  since  elapsed,  the 
'  said  Adams  had  not  paid   said  first   mentioned  sum  of  fifty 
dollars,  and   said   costs,  though   often   requested ,  whereby 
said  recognizance  had  become  forfeit,  &c 

The  defendants  pleaded  nul  tiel  record^  on  which  issue 
was  joined  to  the  court,  and  a  special  plea  in  bar,  in  sub- 
stance, as  follows : — 

<<  That  the  said  Adams,  according  to  the  true  intent  and 

*  meaning  of  said  supposed  recognizance  and  the   condition 

*  thereto  attached,  did  at  the  term  of  Washington  county 
'  court  holden  at  Montpelier,  within  and  for  the  county  of 
'  Washington,  on  the  second  Tuesday  of  April,  A.  D.  18419 
'  appear  in  person  before  said  court,  and  then'  and  there 
^  answered  to  said  cause,  when  the  same  was  continued  to 

'^  the  then  next  term  of  said  court  to  be  holden  at  said 
'  Montpelier,  within  and  for  said  county,  at  which  time  the 
^  said  Adams  again  appeared  in  person  before  said  courts 
'  and  made  answer  to  the  complaint  of  the  said  Fanny  Sim- 
'  mons,  when  such  proceedings  were  had  in  said  matter  thai 
^  the  jury,  empannelled  to  try  the  issue  between  the  parties 
'  thereto,  returned  a  verdict  of  guilty  against  said  Adams, 
^  whereupon  the  order  in  the  plaintiff's  declaration  mention- 
'  ed  was  then  and  there  made  by  said  court,  and  that  the 

*  said  Adams  was  then  and  there  during  the  time  of  such 
^  proceedings,  in  attendance  upon  said  court,  subject  to  any 

*  order  the  court  should  make  in  the  premises  and  ready  and 
'  willing  to  abide  any  such  order  of  said  court  in  the  premises, 
'  and  that  the  said  Adams  has  ever  since  resided  and  still 

*  resides  in  Waterbury,  in  said  Washington  county,  all 
'  which  the  defendants  are  ready  to  verify,"  &c. 

Replication  to  the  second  plea.  '^  That  during  the  terra 
'  of  the  court  in  which  said  orders,  in  plaintiff's  declaration 
^  mentioned,  were  made  against  the  said  Adams,  he  did  not 
'  enter  into  any  recognizance  before  said  court  with  sureties, 
^  to  the  plaintiff,  the  mother  of  said  child,  with  conditions, 
^  agreeably  to  the  provisions  of  the  eighth  section  of  chapter 
^  67  of  the  Revised  Statutes,  nor  was  he,  for  his  neglect  and 

*  refusal  so  to  do,  committed  to  the  common  jail  in  said  county 

*  of  Washington,  agreeably  to  the  provisions  of  the  nimth 
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'  section  of  said  chapter  of  the  Revised  Statutes,^ 
ding  with  a  verificatioo. 

Rejoinder. — *^  That  said  Adams  was  not  required  to  enter 

*  any  such  recognizance  as  stated  in  the  plaintiff's  replica- 
'  tion,  nor  was  he  committed  to  jail ;  but  be  was  then  and 
<  there  ready,  in  said  court,  to  enter  and  procure  such  re- 

*  cognizance  as  said  court  should  order  and  direct,  agreeably 

*  to  the  statute/'  &c. 

To  this  rejoinder  there  was  a  demorrer  and  joinder. 
The  county  court  rendered  judgment  for  the  plaintiff,  on 
both  issues,  and  the  defendants  excepted  to  the  decision. 


COncIa-  WAsaiwcToVy 
1843. 


Bunnoiif 

Adamt  St 
ParaMtoe. 


R.  C.  Smith  and  L.  B.  Peck,  for  defendant. 

The  condition  of  the  recognizance  was  saved  by  the  appear- 
ance of  the  principal.  The  undertaking  of  the  defendants 
was  not  that  Adams  should  pay  such  sums  as  the  court  might 
order,  but  that  he  should  appear  and  take  his  trial  and  be  in 
court  subject  to  the  further  order  of  the  court.  The  8th  sec. 
chap.  67,  p.  349,  R.  S.,  contemplates  that  if  the  principal  is 
found  chargeable,  he  shall  enter  into  anoiker  recognizance 
conditioned  for  the  payment  of  such  sums  as  may  be  decreed 
to  be  paid. 

The  9th  section  provides  the  remedy  for  his  n^lect  to 
procure  such  recognizance  by  a  committal  to  jail.  The  8th 
section,  it  is  true,  declares  that  on  his  entering  into  this  recog* 
zance,  the  one  before  the  justice  shall  be  discharged.  Such 
would  necessarily  be  the  result  without  this  enactment.  But, 
suppose  he  neglects  to  comply  with  the  order,  and  is  commit- 
ted  for  such  neglect,  is  it  not  clear  that  the  first  recognizance 
is  thereby  discharged  ?  Such  must^be  the  effect  of  the  com- 
mitment, for  it  will  hardly  be  contended  that  the  plaintiff 
could  hold  the  party  in  prison  on  the  warrant,  and  also  hold 
htm  liable  on  the  recognizance. 

This  view  of  the  case  tends  strongly  to  show  that  it  is  no 
part  of  the  condition  of  the  recognizance  before  the  justice, 
that  the  sums  awarded  by  the  court  shall  be  paid,  as  in  that 
case  the  commitment  would  not  discharge  the  condition.  If 
the  recognizance  is  to  have  the  effect'claimed  by  the  plaintiff, 
the  8th  and  9th  sections  of  the  act  were  entirely  unnecessary. 

Though  the  precise  point  now  in  judgment  has  not  been 
decided,  the  decisions  of  this  court,  so  fiir  as  they  have  gone, 
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WAtaiircToir,  favor  the  construction  put  upon  the  act  by  the  defendant. 
Ims*'     A/a/Acr  v.  Clark,  2  Aik.  209;  Gray  v.  FuUame  et  aL  7  Vt. 
~R.  452;  Jerdan  v.  Lavejoyj  20  Pick.  R.  86. 


SimmoDS 

9. 

XdmnsA 
PmroMlM. 


P.  Dillingham^  for  plaintiff. 

The  pleadings,  in  this  case,  present  no  facts  that  discharge 
the  recognizance  taken  by  the  justice,  and  on  which  this  suit  is 
founded.  This  is  settled  beyond  controversy,  unless  the 
Revised  Statutes,  on  this  subject,  are  substantially  different 
from  the  act  of  1822.  The  condition  of  the  recognizance, 
under  the  old  staute  was,  that  defendant  personally  appear 
&c.,  ''  and  abide  and  perform  such  order  or  orders  as  such 
court  shall  make  in  the  premises"  and  in  the  Revised 
Statutes  it  is,  that  he  personally  appear,  &c.  ^'  and  abide  the 
order  of  the  court  thereon."  These  provisions  are  substan** 
tially  the  same.  By  the  old  statute,  the  court  made  orders 
for  the  support  of  the  child,  taxed  cost  &c.,  and  were  em- 
powered to  order  that  defendant,  during  the  term,  should  enter 
into  recognizance  to  perform  the  order  of  court,  and  that, 
upon  entering  into  such  recognizance,  the  one  taken  before 
the  magistrate  should  be  void.  The  new  statute  provides  for 
the  same  power  of  making  orders  for  support,  and,  by  the  8th 
section,  provides  for  defendant's  entering  into  a  recognizance 
to  perform  such  orders,  and,  on  that  being  done,  provides  that 
the  recognizance,  entered  into  before  the  justice,  shall  be  null 
and  void. 

It  would  seem  that  nothing  short  of  a  new  recognizance, 
under  either  statute,  would  discharge  the  one  taken  before 
the  justice.  By  sec.  9,  R.  S.,  it  is  provided  that  if  defend- 
ant n^lect  or  refuse  to  enter  into  a  recognizance,  he  amy  be 
committed  to  jail ;  by  the  old  statute,  if  be  neglected  or 
refused  to  enter  into  such  recognizance,  being  in  custody, 
he  should  be  committed,  &c.  Neither  statute  provides  how 
the  father  shall  be  taken  into  custody.  I  think  it  must,  under 
either  act,  be  by  surrender,  by  the  bail,  or  the  principal  him- 
self. Mather  v.  dark  2  Aik.  209 ;  Gray  v.  FuUame  fy  Fd- 
law9,  7  Vt.  R.  452. 

The  power  of  taking  into,  or  being  in  custody,  seems  the 
same  under  both  acts.  If  the  mother  is  satisfied  with  the 
original  bail,  and  the  surety  is  content  to  remain  such,  and 
does  not  surrender  the  principal,  the  recognizance  pboold  noi 
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become  void,  onljr  ob  th«  condilion  of  the  fftfher'ft  comiiig  W4«ai««T*», 
foluotarily  into  oourt  and  entering  into  a  new  recogoizance*       iS?* 

Mmn 

The  opinion  of  the  covirt  was  ddif^ed  by  ^^^ 

BBNNBrr,  J..-^It  is  claimed,  in  this  casQ,  that,  by  tba 
principaPs  appearing  in  the  county  court  and  taking  a  trial» 
tbe  recognizance  waa  discharged,  although  he  was  fbuod 
guilty,  and  adjudged  the  putative  father  of  the  child  and 
chaiged  with  its  support.  The  condition  is,  that  the  princa^ 
pal  shall  appear,  &c.,  and  ''  abide  such  order  or  orders  as 
the  said  court  shall  make  ti>  the  premises*^'  Thougb  the 
principal  might  surrender  himself  in  discharge  of  .bail,  or 
be  surrendered  by  the  bail,  yet,  in  such  event,  he  would 
be  ordered  into  custody,  and  the  recognizance  would  then 
be  discharged.  As,  in  this  case,  there  was  no  surrender, 
there  was  no  right  to  order  the  principal  into  custody. 
Under  the  former  statute,  (Slade's  Comp.  367)  when  it 
was  determined  that  the  person  recognized  wa»  chargeable 
with  the  support  of  the  child,  the  court  made  an  order  for 
th^t  purpose,  and,  also,  that  the  putative  father,  during  the 
term,  should,  with  sufficient  surety,  enter  into  a  recognizance 
conditioned  for  the  performance  of  such  order.  When  this 
was  done  the  original  recognizance,  by  the  terms  of  the  stat- 
utCi  ^ras  discharged.  This  implied  that,  until  a  second  re- 
cognizance had  been  entered  into,  the  first  remained  in  full 
force.  The  settled  construction  of  this  act  has  been,  when 
there  has  been  no  surrender,  to  hold  the  original  recogni- 
zance as  a  security  that  the  principal  shall  perform  the  orders 
of  the  court  in  the  premises,  unless  discharged  by  a  new 
recognizance.  But  it  is  said,  the  Revised  Statutes  should  re- 
ceive a  different  construction.  The  7th  sec.  provides,  that 
when  the  defendant  has  been  found  guilty,  he  shall  be  adjudg- 
ed by  the  court  to  be  the  father  of  such  child,  and  shall  stand 
charged  with  its  support,  with  the  assistance  of  the  mother,  in 
such  manner  and  in  such  proportion  as  the  court  shall  judge 
proper.  It  is  then  made  the  duty  of  such  father,  during  the 
term,  to  enter  into  a  recognizance,  with  sufficient  surety,  that 
be  will  abide  and  perform  the  orders  of  the  court  in  the  prem- 
ises. Upon  this  being  done,  the  statute  provides  that  the 
recpgnizance,  entered  into  before  tbe  justice,  shall  be  null 
and  void.  Ip  the  old  statute  the  court  are  to  make  an 
Vol.  XT.  8.  R.  TOL.  i.  86 
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Waihiuqtov,  order  that  the  father  enter  into  a  recognisance,  &c    By 

1843.'      ^h®  Revised  Statutes,  he  is  to  enter  into  a  recognizance 

Bimmona    without  a  special  order  to  that  effect.    There  is  no  reason 

J. ,  **  .     why  the  liability,  under  the  old  act,  upon  the  first  recog- 

Parmalee.    nizance,  should  be  greater  than  under  the  Revised  Statutes. 

Indeed,  as  it  is  expressly  made  the  duty  of  the  father  to  enter 

into  a  second  recognisance,  upon  which  the  first  is  discharged, 

without  a  special  order,  the  case  would  seem,  at  least,  to  be 

as  strong,  if  not  stronger,  against  the  defendants,  than  under 

the  old  statutes. 

'  The  result  is,  the  judgment  of  the  county    court    is 
affirmed. 
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CALEDONIA    COUNTY- 

Mabch  Term,  1843. 

PretefO,  Hon.  CHARLES  K.  WILLIAMS,  Chief  Justice, 
^      STEPHEN  ROYCE, 

^      ISAAC  P.  REDFIELD,    >  AttiUaiU  JuMticu. 
•*      WILLIAM  HEBARD. 


Alben  £.  JuDEviNE  v.  IsAAC  Pennock,  Jr. 

In  an  action  on  the  coYenants  of  a  deed  againvt  incnmbrances,  in  support 
of  which  the  plaintiff  relies  on  a  prior  mortgage  of  the  premises  by  the 
defendant,  proof  that  the  notes,  on  which  the  mortgage  was  founded, 
were  paid  and  taken  op,  will  entitle  the  defendant  to  a  verdict,  notwitii* 
standing  the  mortgage  deed  was  not  discharged  on  the  record. 

This  was  an  action  of  coTenant  broken.  Plea,  that  the 
defendant  had  kept  and  performed  his  covenants.  Issue 
joined  to  the  country.  The  plaintiff,  to  support  (be  issue, 
on  his  part,  read  in  evidence,  without  objection,  a  deed,  dated 
September  20,  1838,  containing  covenants  of  seizin  and 
warranty  against  incumbrances.  The  plaintiff  also  produced 
a  certified  copy  of  a  mortgage  deed  from  Pennock  &  Dodge 
to  Moses  and  William  Hutchins,  dated  May  17,  1834,  of 
the  same  land  described  in  the  deed  above  named,  —  said 
mortgage  was  given  to  secure  the  payment  of  notes  therein 
described. 

The  defendant  then  introduced  evidence  tending  to  show 
that  the  notes,  described  in  the  condition  of  said  mortgage, 
had  been  paid  and  taken  up  previous  to  the  20th  of  Septem- 
ber, 1838.  The  mortgage,  it  appeared,  remained  undis* 
charged,  and  there  was  no  evidence  to  show  that  tlie  plain- 
tiff knew  that  the  notes  had  been  paid.  The  said  Hutchins, 
it  appeared,  resided  in  the  state  of  Illinois.  Under  this  state 
of  facts,  the  plaintiff  requested  the  court  to  charge  the  jury, 
that  the  evidence  introduced  by  the  defendant  did  not  tend 
to  prove  the  issue  raised  by  the  pleadings,  and  that,  inasmuch 
as  said  mortgage  remained  undischarged  upon  the  record, 
the  plaintiff  was  entitled  to  recover.  But  the  court  refused 
so  to  charge  ;  but  did  charge  that  if  the  jury  found  the  notes 


Pcnnock. 
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Caleookia,  described  in  the  mortgage  to  have  been  paid,  before  the  exe- 

1843. '      cution  of  the  deed  containing  the  covenants  declared  upon, 

J  ,    .    ^  although  the  naortgage  was  undischarged  upon  Uie  record, 

9.   ^     the  defendant  was  entitled  to  recover ;  to  which  charge  the 

plaintiff  excepted. 

J.  JR.  Skinner,  for  plaintiff, 

I.  The  evidence  of  payment,  had  no  legal  pendency  to 
prove  the  issue.  The  defendant  should,  in  his  plea,  have  set 
forth  the  performance,  so  that  the  plaintiff  could  have  been 
prepared  to  rebut  the  evidence.  A  plea  of  general  perform- 
ance, when  a  particular  breach  is  assigned,  is  bad.  Bradley 
V.  Ousterhoudty  13  Johns.  R.  404. 

S.  A  mortgage,  undischarged  upon  the  town  records,  is  an 
incumbrance.  Hoyt  v.  Swift  et  al  13  Vt.  R.  129.  The 
statute,  Slade's  Cora  p.  1 70,  ^11 ,  points  out  the  mode  of  pro- 
cedure, in  procuring  the  discbarge  of  a  mortgage,  and  seens 
to  contemplate  the  necessity  of  perpetuating  the  evidence  of 
payment,  by  a  recorded  discharge.     R.  S.  315-16. 

B.  N.  Ddtn^,  for  defendant. 

The  only  question  in  this  case  is,  whether  the  defendant, 
tinder  the  general  issue,  could  give  in  evidence  the  fact  of 
his  having  paid  off  the  notes  described  in  the  mortgage,  pre- 
vious to  the  date  of  his  deed  to  plaintiff.  The  plea  was  suffi- 
cient, after  issue  was  joined  to  the  jury,  to'determlne  whether 
an  incumbrance  existed  when  defendant  gave  his  deed.  The 
general  rule  is,  if  all  the  covenants  in  the  deed  are  in  the 
affirmative,  the  defendant  may  plead  performance  generally, 
but  if  any  are  in  the  negative,  he  must  plead  them  specially. 
1  Sw.  Dig.  609  ;  2  Chit.  PI.  529,  n.  c ;  do.  545,  see  form  ; 
Richardson  v.  Dorr,  5  Vt.  R.  16  ;  Potter  v.  Taylor,  6  do. 
676.  The  covenants  declared  on,  being  in  the  affirmative, 
the  defendant,  by  pleading  performance  generally,  comes 
within  the  rule.  If  there  was  any  defect  in  the  plea,  it  is 
cured  by  verdict.    Cowen,  71  ;  1  Chit.  PI.  481. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch«  J.  —  The  question  in  this  case  is,  whetii» 
er  Ibe  evidence  proved  the  issue  on  the  part  of  the  defenoe^ 
and  whether  the  decision  of  the  court,  thereon,  was  riglit. 
The  plaiotiff,  on  reading  the  deed  of  the  defeodtet  aod 
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Um  09p7  of  the  mortgage  deed  from  Pennock  &,  Dodge  to  Caisdohia, 
H«lchinB,  wo«ld  iwTe  been  entitled  tea  judgment  with  nom-       jg^V 


tnai  diongeB.    It  wes  competent  for  the  defendant,  bowev-      gpiith 
hif  to  prove  that  the  mortgage  was  paid  off,  at  the  time  he     ^• 
deeded  to  the  plaintiff. 

The  e?idenee  introduced  by  Um  proved  that  the  men* 
gage  was  paid  off,  and,  consequently,  was  not  an  incum* 
brante  on  the  land  at  the  time  be  deeded  to  plaintiff,  and 
this  was  the  very  question  at  issue.  Payment  extinguishes  a 
mortgage,  both  at  law  and  in  equity.  The  charge  of  the 
coort,  therefore,  on  the  pleadings  and  evidence,  was  un* 
doobtedly  correct,  as  the  inquiry  was  not  whether  there  was 
an  apparent  incumbmnce  on  record  at  the  time  the  defend^ 
ant  made  the  covenant  declared  on,  bat  whether  there  was 
any  incumbrance  to /ad. 

The  case  of  Boifi  v.  Swifts  18  Vt.  129,  did  not  present 
the  question  which  arises  in  this  case.  In  that  case,  Swift 
ezeeirtcd  a  note  to  be  paid  when  an  incumbrance  wasfemov* 
ed,  and  the  court  held,  that  when  a  party  nodertakes  to 
remove  an  incumbrance,  it  should  be  done  in  the  manner 
pointed  out  by  the  statute.  Had  the  issue  in  that  case 
been,  whether  there  was,  in  point  of  fact,  an  incumbmnce, 
undoubted  proof  of  the  payment  of  the  mortgage  money 
would  have  been  satisfactory  that  there  was  no  such  incum- 
bmnce.   The  judgment  of  the  county  court  is  affirmed. 


Ide  &  Smith  v.  William  J.  Stanton. 

TtM  tUtatd  of  frauds  and  peijuriefl  applies  to  execotory  cootracta. 

A  writtett  admiasion  of  a  previoua  verbal  contract,  will  aatiaiy  the  statHta. 

Th9  evidence  neoeaaary  to  eonatitate  a  auffieient  note  or  memorandum  of 

a  bargain,  need  not  be  confined  to  a  single  paper  or  document 
The  written  note  or  memorandum  must,  either  by  its  own  language,  or  by 

reference  to  something  else,  contain  such  a  description  of  the  Contract  as 

aball  dtapense  with  the  necessity  of  resorting  to  parol  evidence  to  supply 

any  thing  essential  to  give  it  validity. 
A  atipulated  price  enters  into  the  legal  contemplation  of  a  bargain ;  and 

therefore  a  note  or  memorandum  which  does  not  furnish  evidence  of 

priee,  is  noi  anffieieal  to  take  a  cootract  of  sale  oat  of  the  statute  of 

firanda  and  peijuriea. 

AssuMPsrr  on  a  coatrseC  for  the  purchase  of  wooL    Plea, 
nan  aanumpMf  and  trial  by  jury. 
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^^at'^a"^'     The  plaintifft  introduced  testimony  teoding  to  prove  thilt 

1843.*      in  June  or  July,  1839,  the  defendant  applied  to  Uie  pbintifi 

Ide  4k  Smitb  ^^  purchase  a  quantity  of  wool ;  that  the  parties  agreed  upon 

Suotoa      ^^  ^^^^  ^^^  pound  ;  that  tbe  plaintiffs  then  had  on  haiKl 

some  portion  of  the  wool,  only,  but  how  mach  did  not  ap» 

pear,  and  that  they  stated  that  they  expected  to  receive, 

soon,  certain  other  parcels,  which  the  defendant  agreed  to 

take,  with  that  on  hand  ;  and  that  no  part  of  the  wocJ  was 

delivered,  and  no  money  or  other  thing  paid. 

No  evidence  was  introduced  tending  to  show  that,  at  the 
time  of  making  said  bargain,  or  before,  the  bargain  was 
reduced  to  writing,  or  that  any  memorandum  or  note  thereof, 
signed  by  said  defendant,  in  writing,  was  made.  Evidence 
was  introduced  by  the  phuntiffs,  tending  to  show,  that  defen* 
dant  agreed  to  take  from  three  hundred  to  four  hundred 
pounds  of  wool,  at  fifty  cents  per  pound.  The  plaintiffs  then 
introduced  two  letters  from  defendant  to  plaintiffs,  and  one 
from  J.  Ide,  one  of  the  plaintiffs,  to  the  defendant,  which 
were  as  follows : 

«  North  Danville,  10  Oct.  '89. 
**  Gent.  -^  I  received  your  letter  of  the  2d  Sept.  yesterday. 
'In  answer  would  say,  that  I  have  felt  very  disagreeably 
'  about  the  wool  I  bought  of  you.  I  bought  the  wool  for  Messrs. 

<  €.  J.  t&  B.  F.  Batchelder,  and  they  agreed  to  furnish  tlie 

<  money  immediately.  I  also  bought  about  $1500  worth,  and 
'  paid  out  my  own  money,  and  have  not  received  a  cent  of  it, 

*  which  puts  me  to  a  good  deal  of  inconvenience.  They  have 
'  money  due  in  Boston,  but  cannot  get  it  at  present.  I  am 
'  in  hopes  they  will  be  able  to  furnish  money  soon.    They 

<  tried  to  get  money  at  the  Bank  but  could  not.     You  must 

*  keep  the  wool  for  security  unless  you  have  a  chance  to  sell 
Mt ;  if  so,  let  it  go.  You  have  not  been  used  fairly,  and  it  is 
'  a  way  I  never  use  people  when  I  do  business  for  myself. 

"Yours,  &c. 

Wm.  J.  Stanton." 

"North  Danville,  11  Feb.  1840. 
"  Gent.  —  Please  inform  me  by  return  of  mail  how  many 

<  lbs.  of  wool  there  are  at  your  store,  which  you  expect  me  to 

<  have.     Mr.  Batchelder,  the  man  I  bought  the  wool  for,  haa 

<  refused  to  take  it,  but  I  am  in  hopes  that  he  will  conclude 
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'  to  be  ap  to  his  agreement ;  however,  I  expect  to  stick  to  Calidohia, 
<  my  trade  whether  he  does  or  not.  1843/ 


V. 

dtanton. 


"  Respectfully  yours,       Wm.  J.  Stanton.      ^^^  ^  g^.^ 
«  Sheffield,  Feb'y  12,  1840. 

«  Wm.  B.  Stanton,  Esgr.  —  Sir :  Yours  of  the  lOlh  in- 
<  sfant  was  duly  rec'd,  and  in  answer  I  will  say  there  is  not 
'  far  from  350  lbs.  of  wool.  Hope  you  will  succeed  in  get- 
'  iing  it  off  on  your  contract.  I  am  in  great  want  of  the 
'money.  Respectfully  yours,  Joseph  Idg. 

The  counsel  for  the  defendant  contended  that  if  the  testi- 
mony was  all  believed,  the  plaintiffs  could  not  recover,  by 
reason  of  the  statute  of  frauds  and  perjuries ;  and  thereupon 
the  court  directed  the  jury  to  sign  a  verdict  for  the  defend* 
ant ;  to  which  the  plaintiffs  excepted. 

T.  BartUit,  for  plaintiffs. 

The  only  question  in  this  case  is,  whether  the  three  letters 
referred  to,  and  made  a  part  of  the  case,  are  a  sufficient  not^ 
or  memorandum  in  writing,  of  the  ^ntract  between  the 
parties  to  take  the  case  out  of  the  operation  of  the  statute 
of  frauds  and  perjuries. 

As  to  the  kind  of  note  or  memorandum  in  writing,  the 
statute  is  silent.  And  the  question  arises,  what  sort  of  a 
note  or  memorandum  will  answer  the  requirement  of  the 
stetute?  Must  it  express  the  consideration,  the  time  and 
mode  of  payment,  and  all  the  terms,  conditions,  and  particu- 
lars of  the  contract  ?  It  is  obvious  that  such  strictness  is 
DQt  required.  The  terms,  note  or  memorandum,  as  used  in 
the  statute,  mean  nothing  more  than  a  short  writing  or  token 
for  the  better  remembering  of  the  contract,  that  it  may  not 
rest  in  memory  alone. 

.  It  has  been  held  that  the  word  bargain,  as  used  in  the 
atatuitie,  does  not  render  so  full  and  strict  a  statement  of  the 
constituent  and  essential  members  of  the  contract  necessary, 
as  the  word  agreement.  6  Ea^t,  307. 
'When  muat  the  note  or  memorandum  of  the  bargain  be 
niade  ?  The  plaintiffs  contend  that  it  need  not  be  made  at 
the  time  of  making  the  contract,  but  that  it  may  be  made  at 
any  time  before  action  brought.  It  is  well  settled  that  the 
contract  of-  tale,  may  be  collected  from  one  or  seToral  writings 
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Caledohia,  or  documenta.     2  Starkie,  612 ;  10  Uxaa.  SSa    It  m  con* 
1843.'      tended  by  the  plaintiffs,  that  if,  from  the  note  or  memoraii' 


Xde  Sl  Smith  ^^^9  (whether  collected  from  one  or  from  several  distinct 
V-  documents)  it  appears  that  a  contract  of  sale  was  made,  and 
th^t  the  party  considers  the.  contract  as  coroplote  an.d  ended, 
that  is  a  sufficient  note  or  memorauduiD,  within  tbe  statute. 
2  Starkie,  604.  And  if  from  tbe  note  or  fuemoraiMiuBa  it 
can  fairly  be  inferred  that  a  contract  for  the  sale  of  goods 
has  been  made,  even  though  no  consideration  is  nan>ed>  it  is 
sufficient  to  tako  the  case  out  of  tbe  statute.  6  East,  307  ; 
13  Mass.  122.  If  the  statute  required  the  agreement  to  be 
in  writing,  then  the  word  f^eemeat,  in  legal  understandhig, 
would  have  to  be  regarded  as  injtegrally  incorporated  with  the 
consideration.  10  Petersd.  89.  But  courts  have  uniformljr 
admitted  parol  and  extrinsic  evidence  of  its  existence  and 
quality.  A.  by  written  undertaking,  promises,  to  pay  B.  one 
hundred  dollars,  without  expressing  any  oonsideimtion ;  hot 
B.  may  prove  the  consideration  by  parol.  And  even  when 
a  fine,  feoffinent,  or  conveyance  is  made,  upon  an  express 
eonttderation,  a  man  may  aver,  by  word,  anoiber  considera* 
tion,  provided  such  consideration  be  consistent  with  the  con* 
sideration  expressed. 

From  the  letters,  in  this  case,  there  can  be  no  doubl 
that  the  defendant  bought  of  plaintiiis  the  wool  sued  for* 
And  if  defendant's  letters  bad  expressed  the  coasideratieSy 
that  is,  how  much  he  had  contracted  to  pay  them,  the  letteis 
would  have  contained  the  evidence  of  an  agreement  perfect 
in  all  iis  parts.  But  the  plaintiflfa  insist  that  they  may  prove 
the  consideration  by  parol ;  and  that,  if  no  price  was  agveed 
«pon,  they  may  prove  the  Yalue  at  the  time  of  sale,  under 
the  qitantum  meruit  count. 

A  bill  of  parcels,  in  which  the  vMdor's  name  is  printed, 
and  delivered  the  vendee,  or  a  sttbseqoeiit'  letter  from  the 
vendor,  referring  to  the  parcels,  will  take  tbe  case  out  of  the 
statute.   2  Bos.  d:^  PuL238;  3  Taunt.  169;  15  East,  108. 

Before  the  writing  of  the  letters,  which  contain  what  is 
taotanuHint  to  an  express  promise  of  paysoent  for  the  wool, 
defondaot  waa  under  an  honorary  and  moml  et^gation  to 
pay  ;  and  it  has  never  yet  been  cteoided  that  a  mocal  oUigik- 
tion  is  not  a  good  coosidenttion  for  ao  exptess  promise* 
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C.  Dmi»y  Tor  derendant.  CAtsDoviA, 

The  statute  does  not,  in  express  terms,  require  the  nnemo       ]g^3.* 
randum  to  be  drawn  up  and  signed  at  the  time  of  making  the  ^^^^j^^^^ 
contract.     It  requires,  however,  the  substance  and  terms  of         o. 
it  to  be  reduced  to  writing  —  those  very  things,  for  instance, 
which  it  is  incumbent  on  the  plaintiflb  to  prove,  in  order  to 
recover,  and  in  proof  of  which,  if  by  parol,  perjury  was  to 
be  apprehended.      The  letters  admit  not  a  single  fact  in  de* 
tail,  which  the  plaintiffs,  in  ordinary  cases,  would  be  bound 
to  prove ;  such  as  the  date  of  the  contract,  the  price,  the 
time,  and  mode  of  payment,  dLC 

The  cases  clearly  show  that  the  essential  terms  of  the  con- 
tract must  appear  from  the  writing,  leaving  nothing  to  be 
supplied  by  parol  proof,  the  admission  of  which  would  let  in 
the  very  mischiefs  the  statute  was  intended  to  prevent 
S  Kent's  Com.  511;  Bayley  if  Bogari  v.  Ogdens,  3  Johns. 
R.  399  ;  Champion  v.  Plummer,  4  Bos.  &  Pul.  352 ;  Park- 
hurst  V.  Van  Cortland,  1  Johns.  Ch.  R.  280;  Abeel  r. 
RaddiSr,  13  Johns.  R.  297. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J. — Two  questions  arise  upon  the  bill  of  excep- 
tions: 1.  Whether  the  present  is  a  case  within  the  statute 
for  the  prevention  of  frauds  and  perjuries ;  2.  If  it  is,  wheth- 
er the  written  evidence  produced  upon  the  trial  was  suffi- 
cient to  satisfy  the  requirements  of  the  statute. 

It  waa  the  prevailing  opinion,  for  a  time,  that  the  statute 
applied  only  to  contracts  for  the  immediate  sale  and  delivery 
of  goods,  and  did  not  extend  to  any  case  of  an  executory  con- 
tract. This  distinction  arose  from  what  was  said  by  the 
court  in  Clayton  v.  Andrews,  4  Burr.  R.  2101.  But  since 
the  decision  in  Rondeau  v.  Wyatt,  2  H.  Bl.  R.  63,  no  such 
general  distinction  has  been  recognized  or  acted  upon. 
Cooper  V.  EUtan,  7  T.  R.  14  ;  Bennett  v.  Hull,  10  Johns. 
R.  364.  And  in  order  to  exempt  an  executory  contract 
from  the  operation  of  the  statute  it  has  been  required  to  ap- 
pear, that  the  thing  contracted  for  was  to  be  manufactured 
by  the  seller,  as  in  Towers  v.  Osborne,  1  Str.  R.  506  ; 
Crookshank  v.  Burrell,  18  Johns.  R.  58  ;  SeweU  v.  Fitch,  8 
Cowen  215 ;  or  that  some  important  change  in  its  condition 
was  to  be  effected  by  him  before  delivery,  as  in  the  case  first 
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Calbdohia,  cited,  where  the  sale  was  of  a  certain  quantity  of  wheat,  which 
1843/     remained  to  be  thrashed  by  the  seller  before  the  contract 

Id«  &  Smith  ®^"'^  ^  executed.  And  it  would  seem  that  even  these  fads 
9.  would  not  be  sufficient  in  England,  at  this  day,  to  take  a  case 
out  of  the  statute.  I  infer  this  from  the  decision  in  OarhuU 
el  ol.  V.  Waisony  5  B.  &  A.  613,  where  the  plaintiSs,  being 
millers,  contracted  to  sell  to  the  defendant  100  sacks  of  floor, 
to  be  ground  from  their  stock  of  wheat,  subsequently  to  the 
contract  of  sale.  It  was  held  to  be  a  case  within  the  statute. 
The  case  at  bar  does  not  require  us  to  go  the  length  of  this 
last  decision.  The  plaintiffs  had  part  of  the  wool  oh  hand  at 
the  time  of  making  the  contract,  and  they  relied  upon  collect- 
ing, and  receiving  in,  the  residue  before  the  stipulated  time 
of  delivery.  There  is  nothing  in  the  case  to  justify  us  ia 
pronouncing  it  a  sale  of  non-existing  property,  or  of  property 
not  then  owned  by  the  plaintiffs  and  subject  to  their  control. 
It  is,  therefore,  but  the  case  of  an  executory  contract,  substaa- 
tially  like  that  of  Cooper  v.  Elston  already  cited.  We  re- 
gard it  as  a  case  within  the  statute. 

The  exceptions  state  that  no  part  of  the  wool  was  delir- 
ered,  and  no  money  or  other  thing  paid.  It  was,  therefore,  a 
case,  where  a  written  ''note  or  memorandum  of  bargain^ 
became  necessary.  The  statute  has  never  required,  that  the 
written  evidence  of  the  purchase  should  becreatedatthetime 
of  making  the  contract.  A  written  admission  of  a  previous 
verbal  contract  will  satisfy  the  statute.  Neither  is  it  essentisl 
that  all  the  written  evidence,  necessary  to  constitute  a  suffi- 
cient note  or  memorandum  of  the  bargain,  should  be  com- 
prised in  a  single  paper  or  document.  Distinct  writings,  aod 
of  different  dates,  if  signed  by  the  party  to  be  charged,  and 
properly  conducing  to  prove  the  contract,  are  competent  evi- 
dence in  this  class  of  cases.  But  since  the  whole  object  of 
the  statute  is  to  guard  against  the  danger  of  fraud  and  perjury, 
in  proving  the  contract,  it  is  obviously  indispensable  that 
enough  should  appear  in  writing  to  show  that  a  contract  of 
purchase  has  been  concluded,  which  is  legally  binding  upon 
the  party  soughtTo  be  charged.  The  written  note  or  memo- 
randum must,  therefore,  either  by  its  own  language  or  by 
reference  to  something  else,  contain  such  a  description  of  the 
contract  actually  made^  as  shall  obviate  the  necessity  of  reior^ 
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ing  to  TptLuA  evidence,  in  order  to  supply  any  term  of  tbe  con*  OiLBDOKiif 
tract,  which  was  essential  to  give  it  validity.  i&^ 

The  de£indant'8  letters^  which  are  relied  on  as  furnishing  j^^  ^  BmWh 
the  reqaisiie  written  evidence  in  this  case,  disclose  tha  «. 
names  of  the  parties,  and  the  subject-matter  of  the  pur- 
chase, but  are  silent  as  to  the  price  agreed  to  be  paid.  Thts^ 
it  is  insisted,  was  but  the  consideration  of  the  bargain,  whicbi 
according  to  Egerion  v.  MaithewSy  6  East,  806,  need  not 
appear  in  writing.  But  in  that  case,  the  price  was  distinctly 
stated  in  the  writing,  and  the  question  was,  whether,  as  the 
contract  could  not  have  been  enforced  against  the  plaintiff^ 
(for  want  of  his  signature  to  the  memorandum)  the  defendant 
was  bound  by  it,  without  some  consideration,  apparent  upon 
the  writing,  beyond  his  own  admitted  obligation.  It  was  de- 
cided that  no  such  additional  consideration  was  required  to 
appear  in  writing.  And  this,  it  is  believed,  is  the  extent  of 
all  the  decisions  which  have  professed  to  follow  out  the  doc- 
trine of  Egerion  v.  Matthews. 

It  is  evident  then,  that  the  suiBciency  of  then6te6r  tnem- 
otandum  under  consideration,  must  depend  upon  the  import 
of  the  word  bargain  as  used  in  the  statute.  And  its  appro- 
priate legal  signification,  independently  of  its  connections  with 
other  expressions  in  the  act,  is  the  one  to  be  sought.  In  this 
respect  it  differs  from  the  word  agreement  as  used  in  the  same 
statute,  which,  from  the  peculiar  phraseology  of  the  section 
in  which  it  occurs,  has  been  held  susceptible  of  a  meaning 
somewhat  short  of  its  strict  legal  import,  and  to  be  synony- 
mous with  special  promise  or  undertaking.  Smith  v.  Jde, 
3  Vt.  R.  290.  Now  we  find  it  laid  down  by  Judge  Kent  and 
other  writers  upon  t>^  common  law,  when  speaking  of  the 
legal  requisites  of  a  bargain,  that  '<  the  price  is  an  essential 
ingredient  in  the  contract  of  sale,  and  it  must  be  real  and 
fixed,  or  be  susceptible  of  being  ascertained  in  the  mode  pre- 
soribed  by  the  contract,  without  further  negotiation  between 
the  parties. "  2  Kent's  Com.  477.  This  accords  also  with 
the  rule  of  the  civil  law,  <<  that  the  price  ought  to  be  estab- 
liahed,  for  there  ci^n  be  no  bargain  without  a  price. " 

Since  a  stipulated  price  is  thus  seen  to  enter  into  the  legal 
ooAtemplation  of  a  bargain,  we  could  not  doubt,  even  in  the 
abaance  of  more  direct  aslhority,  that  when  the  alatute  confe 
to  require  written  evidence  of  the  bargain,  it  intended  tba* 
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Calsdoria,  the  price,  like  other  essential  terms  of  the  eontract,  sbooU 
1843.'      ^  proved  by  such  evidence.    This  conclusion,  however,  it 


St.  Johntborj  "^^  '^'^  ^^  '^"^  "P^'^  ^^^^  inference  from  the  statute,  since  it 
o.  is  abundantly  confirmed  by  the  decisions  bbth  at  law  and  in 
equity.  Blagden  v.  Bradbear  12  Ves.  466;  Clark  v. 
WHghi,  I  Aik.  12;  Bromley  v.  Jejgfries,  2  Vern.  415;  Ebmare 
T.  Eingseatej  5  B.  <&  C.  583.  In  these  cases  the  memo- 
randum was  adjudged  to  be  fatally  defective,  upon  the  sole 
ground  that  it  did  not  disclose  the  price.  It  is  needless  to 
mention  the  numerous  cases,  where  this  defect  has  been 
noticed  in  connexion  with  others.  It  is  manifest  that  the 
baigain,  in  this  case,  was  not  proved  by  the  written  evidence, 
and  the  judgment  of  the  county  court  must  be  affirmed. 

Judgment  affirmed* 


Town  of  St.  Johnsburt  v.  Town  of  Waterford. 

Tke  right  of  one  town  to  reeorer  of  ftuother,  expenses  inearred  in  the  top- 
port  of  a  pauper,  it  not  affected  by  the  retidenee  of  the  pauper,  duriag  the 
pendency  of  the  action. 

It  it  not  error  in  the  conntj  conrt^  in  ttating  in  a  bill  of  exceptiont  the 
charge  given  to  the  jury,  to  refer  to  another  bill  of  exceptions,  as  con- 
taining the  charge  given  in  the  case ;  it  being  bat  the  making  a  copy  of 
the  charge  in  one  case,  a  part  of  the  bill  of  exceptiont  in  the  other. 

The  ability  of  paupert  to  maintain  tberotielvet  it  a  pecuniary  ability,  and  in 
not  affected  by  the  manner  in  which  they  have  previously  disposed  of 
their  property,  if  the  disposition  hat  been  to  made  as  to  be  binding  on 
them. 

The  declaration  of  the  panper  or  her  hntband  are  not  evidence  in  the  caae. 

Townt  have  a  right  to  recover  of  other  townt  chargeable  with  the  mainte- 
nance of  intane  paopcrt,  the  expense  of  supporting  them  at  an  insane 
asylum,  unlett  it  increate  the  expense  of  maintenance. 

Towns  may  recover,  in  like  manner,  for  clothing  destroyed  by  an  insane 
pauper,  without  faplt  of  the  overseers  or  keepers. 

Townt  may,  in  like  manner,  recover  for  money  paid  to  other  townt  for  the 
tupport  of  paupert  upon  orders  of  removal,  afterwards  vacated,  if  it  do 
not  excted  the  expente  of  keeping  in  the  town  procuring  the  removal. 

This  was  an  action  of  assumpsit  for  the  recovery  of  cer- 
tain expenses,  incurred  by  the  plaintiffs,  in  boarding,  taking 
care  of,  and  doctoring  one  Caroline  C.  Roweli,  alleged  to  be 
a  transient  person,  founded  upon  the  ISth  section  of  the  act 
in  relation  to  the  support  and  removal  of  paupen.    The  gen** 
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era!  iMue  was  pleaded  and  joined  to  the  country.    By  the  C4lkdohia» 
achedule  of  claims  filed  by  the  plaintiff,  it  appeared  that  the       jl^Ms/ 
expenditures  commenced  June  12,  1840,  and  terminated  in  gt.  Johmburj 
October  of  that  year.  w  '*  r  «i 

The  plaintiff  introduced  evidence  tending  to  show,  that 
the  said  C.  C.  Rowell  was  the  wife  of  one  Samuel  Roweli, 
Jr.;  that  they  were  lawfully  married,  on  or  about  the  5th  of 
January,  1834  ;  that  said  Samuel  Rowell,  Jr.,  was  the  son  of 
Samuel  Rowell,  and  was  born  on  or  about  the  30th  of  May, 
1808  j  that  the  father  moved  into  Waterford  about  the  month 
of  January,  1815,  and  continued  to  reside  there  about  three 
years  ;  that  said  Samuel  Rowell,  Jr.,  in  May,  1840,  while 
residing  with  his  wife  and  several  children,  at  Concord,  Vt., 
entered  into  a  bargain  with  his  brother,  James  C.  Rowell,  to 
the  effect  that  he  sold  and  conveyed  to  the  said  James  his 
farm,  valued  at  $1000,  all  his  stock,  farming  tools,  and  eve- 
ry other  kind  and  description  Of  persona]  property  whatever, 
except  one  bed  and  one  cow,  in  consideration  of  which,  said 
James  agreed  to  maintain  and  support,  during  minority,  his, 
said  Samuel's,  children  —  no  support  being  stipulated  for  the 
wi/e — and  pay  all  the  then  existing  debts  owing  by  said  Sam- 
uel ;  that,  about  the  same  time,  he  carried  bis  wife  to  her  fa- 
ther's, Enos  Page's,  in  St.  Johnsbury  ;  that  she  remained  there 
a  short  time,  and  then  went  to  the  house  of  David  Goodall, 
in  St.  Johnsbury,  who  finding  her  to  be  insane,  at  times,  and 
very  troublesome,  reported  her  situation  to  Mr.  Lee,  one  of  the 
selectmen  of  the  town,  with  a  view  to  obtain  support  for  her 
from  the  town  ;  that  said  Lee  made  known  her  situation  to 
Lambert  Hastings,  overseer  of  the  poor  of  said  town,  who  pro* 
ceeded  to  provide  for  her  in  behalf  of  the  town  ;  that  said 
Goodall  charged  nothing  for  her  support,  while  she  resided 
with  him  ;  that,  some  time  afterwards,  an  order  of  removal 
was  made,  by  the  procurement  of  said  St.  Johnsbury,  of  said 
C.  C.  Rowell,  to  the  town  of  Kirby,  who  took  an  appeal  to 
the  county  court,  and  such  proceedings  were  had  that  said 
order  of  removal  was  reversed  ;  that  she  was  maintained 
some  time  at  the  poor-house  in  St.  Johnsbury,  and  then  taken 
by  the  overseer  of  the  poor,  to  the  insane  hospital,  at  Brat- 
tkboro,  where  she  remained  about  three  months,  and  theni 
without  Dsaterial  abatement  of  her  insanity,  was  brought 
back  to  St.  Johnsbury,  where  she  remained,  supported  by 
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Calxdohia,  the  town»  until  the  bringing  of  this  actbo ;  that  nid  Samuel 

IfsiS.'      ^^^^  ^^^^^  ^^^  bargain,  left  the  state  and  remaioed  absent 

St  Johnsburv  ^®"  months,  when  he  returned  to  Concord  and  lived  in  the 

V.  family  of  said  James  C.  Rowel,  and  with  his  own  childceo, 

until  the  spring  of  1542,  when  he,  with  his  children,  removed 

to  Bradley  vale,  Vermont ;  and  that  James  paid  seveial  of 

Samuel's  debts.  ^ 

Defendant's  counsel,  on  cross-examination  of  one  of  plain<^ 
tiff's  witnesses,  inquired  what  he  heard  Samuel  say,  since 
said  conveyance  and  sale  to  his  brother,  about  the  character 
and  object  of  said  sale  and  conveyance  ;  wiiich  was  objected 
to  by  plaintiff's  counsel,  and  rejected  by  the  court.  Defen-* 
dant's  counsel  also  inquired,  on  cross-examination  of  the  wiu 
pess,  what  he  had  heard  said  Samuel  say,  since  said  convey- 
ance, he  was  worth  when  he  made  it.  This  being  objected 
to,  w^  rejected  by  the  court. 

The  defendant's  counsel  objected  to  the  admission  of  evi« 
dence,  in  support  of  the  charges  in  the  schedule  for  monej 
paid  the  town  of  Kirby,  for  support  of  the  pauper,  and  for 
articles  destroyed  by  said  C.  C.  Rowel,  being  her  own  a|H 
parel,  and  for  expenses  of  transporting  her  to  and  froni 
Brattleboro,  and  while  residing  there.  The  court  overrul'- 
ed  the  objection  and  admitted  evidence  to  these  several 
points. 

The  defendant  introduced  evidence  tending  to  show,  that 
when  said  Caroline  C.  Rowell  was  carried  by  her  husband  to 
said  Enos  Page's  (her  father's)  house ;  she  remained  there 
about  three  weeks,  for  which  he  charged  nothing,  and  that 
he  did  nothing  towards  throwing  her  onto  the  town  for  tap- 
port;  that  Samuel  Rowell,  Jr.,  at  the  time  he  transferred  hki 
property  to  his  brother,  was  worth  from  $400  to  a  $1000^ 
that  he  was  a  healthy,  able*bodied  man;  that  when  be 
removed  with  his  children  to  Bradleyvale,  he  took  with  him 
several  articles  of  property,  which  he  had  previously  transfer* 
red  to  his  brother  James  ;  that  he  had  resided  in  the  town  of 
Concord,  Vermont,  seven  years,  continuously,  previous  to 
the  bringing  of  this  action  ;  that  from  the  time  of  his  mar« 
riage,  be  resided  in  said  Concord,  till  he  sold  out  to  Im 
brother  in  1840;  and  that  after  his  return  from  out  of  tbe 
etate,  in  March,  1841,  he  continued  to  reside  tiiere  till  M«jr, 
1842. 
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The  counsel  for  defendant  requested  the  court  to  charge  Calsdorm, 
the  jary,  that  if  they  should  find  that  the  conveyance  by  S.        1^43.* 


Rowell,  Jr.,  to  his  brother,  was  in  trust,  merely,  ft>r  the  sup-  g^  johntbury 
port  of  his  children,  to  the  exclusion  of  his  wife,  they  should  »• 
not  regard  him  as  being  divested  of  such  property,  in  reference 
to  the  question  of  his  ability  to  support  his  wife ;  that,  if  the 
jury  should  find  that  said  Samuel  had  resided  seven  success- 
ive years  in  said  Concord,  next  preceding  the  trial  of  this 
cause,  the  plaintifis  could  not  recover ;  and  that  the  absence 
from  the  state  nine  or  ten  months,  leaving  bis  children  in 
Concord,  would  not  constitute,  in  law,  any  interruption  to 
his  residence  there,  with  reference  to  the  question  of  gaining 
a  settlement.  The  court  refused  to  charge  as  requested ;  but 
instructed  the  jury  as  follows :  — There  was  testimony  given 
in  the  case,  by  the  plaintiff,  tending  to  show,  that  said  Sam- 
uel Rowell,  Jr.,  at  the  time  he  sold  his  property  to  his  brother, 
Iiad  very  little  more  than  sufficient  to  pay  his  just  debts,  which 
his  brother  was  to  have  paid,  and  has  since  paid ;  and  the 
jury  were  charged,  that  the  question,  whether  said  Samuel, 
Jr.,  was  of  sufficient  ability  to  maintain  his  wife,  at  the  time 
she  was  supported  by  the  plaintiffs,  and  to  pay  the  plaintifia 
therefor,  was  a  question  for  them  to  determine,  upon  all  the 
circumstances  in  the  case  ;  that  the  ability  spoken  of,  was,  in 
the  statute,  a  pecuniary  ability,  which  must  have  been  such 
as  would  enable  him  to  have  paid  the  expense  of  bis  wife's 
support  at  the  time  ;  that,  if  he  had,  before  the  time  of  such 
expense  incurred  by  the  plaintiffs,  wholly  divested  himself  of 
all  his  property,  by  assigning  the  same,  absolutely  and  uncon-* 
Ationally,  to  his  brother,  for  the  payment  of  his  debts  and 
tile  maintenance  of  his  children,  and  that,  thereafter,  he  had 
BO  intererst  in,  or  control  of,  the  same,  such  property  could 
not  be  taken  into  the  account  in  determining  his  ability  to 
pay  such  expense  ;  that  the  fact  of  said  Samuel,  Jr.'s  having 
resided  in  said  Concord  seven  years,  next  before  the  trial  of 
this  action,  was  unimportant,  provided  such  residence  waa 
not  completed  before  the  commencement  of  the  action  and 
the  accruing  of  the  expense.  The  legal  import  of  the  term 
**  residence  '*  was  explained  in  the  same  manner  as  it  was  in 
BUrby  V.  Waterfordf  and  in  a  manner  not  objected  to  by  the 
oounsel  for  Waterford ;  and  in  regard  to  the  absence  from  the 
state,  the  jury  were  told  it  would  depend  upon  the  existence 
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Calkdovia,  or  not  of  the  animus  revertendi,  as  explained  in  that  case. 

"^843**      '"  regard  to  clothes  destroyed  by  the  pauper  and  replaced, 

the  jury  were  told  if  that  happened  without  any  fault  of  the 

o^M  ury  pij^ji^ijg-g^  jjjgy  niight  be  recovered  for,  so  far  as  they  were 

Waterford.  necessary,  and  that  the  expense  of  keeping  the  pauper  by 
Kirby,  and  paid  by  the  plaintiffs,  if  it  did  not  exceed  what 
they  must  have  expended  in  keeping  her  at  home,  might  be 
recovered  ;  and  so,  also,  of  the  expense  of  maintaining  her 
at  the  asylum,  and  transporting  her  there  and  back  again* 
To  which  decisions,  and  charge  of  the  court,  the  defendant, 
after  verdict  and  judgment  for  the  plaintiff,  excepted. 

C.  JJaviSy  for  defendant. 

It  was  indispensable  that  the  plaintiff  should  show  that 
the  town  of  Waterford  was  the  place  of  legal  settlement  of 
C.  C.  Rowell,  at  the  time  of  furnishing  the  support,  or  at 
the  time  of  bringing  the  action  —  we  think  the  latter.  The 
county  court  instructed  the  jury  that  a  residence  of  seven 
years,  continuously,  of  S.  Rowell,  Jr.,  in  Concord,  previ- 
ously  to  the  bringing  of  the  action,  which  the  case  shows  to 
have  been  proved,  would  not  avail  the  defendants  unless  it 
were  also  shown  that  the  septenary  was  completed  before  the 
expenditures  were  made.  If  this  is  to  be  understood  as 
meaning  before  the  expenditures  commenced,  it  was  clearly 
erroneous.  The  specification  of  plaintiffs'  claims,  made  a 
part  of  the  case,  shows  that  the  support  commenced  June 
I2th,  1840,  and  continued  without  interruption,  reckoning 
the  short  residence  in  Kirby  under  the  order  of  removal,  and 
the  long  residence  at  the  insane  hospital,  at  Brattieboro,  as  a 
continued  support,  as  the  plaintiffs  do,  until  the  bringing  of 
the  action  in  October  of  the  same  year.  If  the  court  meant 
the  termination  of  the  period  of  support,  the  jury  should 
have  been  informed,  that  if  they  believed  the  evidence  which 
tended  to  prove  a  continued  residence  of  S.  Rowell,  Jr.  in 
Concord  seven  years  previously  to  the  bringing  of  the  action, 
the  town  of  Waterford  was  not  the  place  of  legal  settlement 
of  the  transient  person,  and  their  verdict  should,  of  course,  be 
for  the  defendant*  As  no  evidence  seems  to  have  been  in- 
troduced tending  to  prove  the  contrary,  it  appears  impossible 
to  account  for  the  verdict  on  any  other  grounds  than  the 
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want  of  eiplicit  instroctions  on  this  point.     Manifest  injus-  Calsdohia, 
lice  seems  to  hare  l>een  done  by  it  jg^s.* 

Co  the  question  of  the  inability  of  Rowdl  to  support  his  g^  jobDibury 
wife,  we  think  the  instructions  requested  by  defendant's  •• 
counsel  should  have  been  given.  They  were,  that  an  assign- 
ment  in  trust,  for  the  support  of  his  children,  (leaving  his 
aiek  wife  unprovided  for)  of  all  his  property  real  and  person- 
al, with  the  exception  of  one  or  two  trifling  articles,  especi* 
ally  when  that  property  amounted  to  so  considerable  a  sum 
as  in  this  instance,  could  not  be  regarded  as  divesting  him 
of  ability  lo  support  his  wife,  provided  the  possession  of  the 
property  could  be  considered  as  conferring  such  ability*  It 
is  true  the  court  do  not,  in  express  terms,  negative  this  pro- 
pontion.  They  say  *  if  he,  Rowell,  had  wholly  divested 
himself  of  all  his  property,  by  assigning  the  same,  absolute- 
ly, and  unconditionally  to  his  brother,  for  the  payment  of  his 
debts  and  the  maintenance  of  his  children,  and  that,  there- 
after, he  had  no  interest  in  the  control  of  the  same,  such 
property  could  not  be  taken  into  the  account,'  &c. 

But  the  fact  of  the  sweeping  character  of  the  assignment — 
its  being  made  to  a  near  relative-— the  purpose  to  which  it 
was  to  be  applied  — the  fact  of  the  sudden  return  of  Samuel, 
after  his  wife  had  become  quartered  upon  tlie  town  of  St. 
Johnsbury,  and  a  controversy  between  that  town  and  Watcr- 
fbrd  in  relation  to  her  support  had  sprung  up,  and  his  set- 
tling down  with  his  children  upon  the  real  estate  he  had  con- 
veyed away,  and  bis  resumption  and  carrying  away  with  him, 
some  time  after,  of  a  portion  of  the  personal  property  he  had 
sold — afforded  such  cogent  reasons  for  believing  that  the 
assignment  was  merely  colorable  and  collusive,  or  was  in 
trust  for  certain  purposes,  that  the  defendants  were  entitled 
to  specific  instructions  as  to  the  effect,  if  the  jury  should 
adopt  the  conclusion  to  which  these  facts  strongly  tended. 

There  is  manifest  error  in  refusing  to  instruct  the  jury,  in 
relation  to  the  question  whether  Ro well's  leaving  the  state 
for  9  or  10  months,  under  the  peculiar  circumstances  indica- 
ted by  the  evidence  in  this  case,  would  or  would  not,  in- 
terrupt his  residence  in  Concord,  where  all  bis  family,  except 
his  wife,  remained,  in  contemplation  of  the  act  which  confers 
a  legal  settlement  as  a  consequence  of  seven  years  continued 
aesideoce. 

Vol.  xr.  s.  a.  vol.  r.  88 
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Caledoitia,      The  request  made  by  defendftnt's  coansel  was  fiiftf  justi- 

1843.*      fi^^  ^y  ^^^  evidence,  if  believed, 
g   J  ,    .  But  the  court  contented  themselves  by  alltiding  1»  tbo 

9.  *  ammus  revertendi,*  as  explained  in  the  case  of  Kirby  v.  W0- 
Watciford.  ^^f^^^  Of  that  explanation  we  can  take  no  notice  hcrtf. 
The  records  and  files  in  that  case  are  not  made  a  part  of  this 
case,  and  cannot  therefore  be  referred  to,  to  show  what  in- 
structions were  given  in  this.  This  point  was  material,  as 
there  was  evidence  that  Roweli  commenced  his  residence  in 
Concord  sometime  previous  to  his  marriage  in  January,  1834, 
and  continued  it,  if  this  absence  did  not  interrupt  it,  till  after 
this  suit  was  instituted ;  aiid,  froni  its  nature,  it  was  one 
which  peculiarly  required  elucidation  by  the  court. 

The  court  erred  also  in  excluding,  on  cross  examination  of 
one  of  the  plaintiffs'  witnesses,  testimony  as  to  the  admis- 
sions of  S.  Rowell,  Jr.,  made  after  the  conveyance  to  his 
brother,  as  to  the  character  and  objects  of  that  conveyance. 
His  declarations  subsequent  to  the  conveyance,  seem  to  have 
been  excluded,  upon  a  supposed  but  mistaken  anak^  be- 
tween this  case  and  those  where  the  conveyances  are  impeach- 
ed for  fraud,  in  which  latter  cases,  expost  fadto  dedavatioDS 
of  the  grantors  are,  with  great  propriety,  not  admitted  to  4ie- 
feat  the  rights  of  the  grantees. 

As  to  the  sum  paid  to  the  town  of  JRr&y  for  the  soppoit 
of  Mrs.  Rowell,  while  remaining  there  under  an  order  of  re- 
moval, afterwards  vacated — the  expenses  of  transporting  ber 
to  and  from  Bratleboro  and  supporting  her  while  there  at  the 
asylum — the  destruction  of  clothing  and  other  property 
by  her  while  in  the  poor-house  at  St.  Johnsbury,  we  say  that 
each  and  all  of  these  classes  of  expenditures  seem  to  be 
wholly  irreconcileable  with  the  terms  and  scope  of  the  15tfh 
section  of  the  statute. 


-,  for  plaiutiC 


The  opinion  of  the  court  was  delivered  by 

REDriELD,  J.  —  The  great  number  of  questions  arising 
upon  this  bill  of  exceptions  seems  to  require  that  they  be 
very  briefly  disposed  of  in  the  opinion. 

1.  It  is  objected  to  the  proceedings  in  the  court  below, 
that  it  does  not  appear  that  Caroline  C.  Rowell's  legal  aetlto- 
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wmi  W  in  the  town  of  Waterford,  at  the  time  the  ezpen-  Cilxdovu, 
■ei  were  incufred.    But  it  does  appear  by  the  bill  of  excep-       1^3/ 
tioMi  that  tl  was  conceded,  at  the  trial,  (hat  such  was  the  Tact,  gt.  johnabury 
unless  defeated  by  seven  years'  residence,  in  Concord.     The         «. 
jury  were  told  that,  unless  this  residence  was  completed,  be- 
fore the  expense  incurred,  or  the  bringing  of  the  action,  it 
would  not  aflect   the  right  of  recovery.     They  have,  then, 
negatived  that  fact 

.  2.  There  is  no  objection  to  the  charge  in  defining  the 
term, ''  residence,"  except  the  reference  to  the  other  bill  of 
exoef^ions,  by  the  judge.  We  do  not  understand,  by  this, 
that  the  jury  were  referred  to  the  exceptions  in  the  other 
ease,  but  only  that  the  judge,  in  drawing  up  the  case,  to 
save  the  labor  of  writing  out  the  charge  twice,  put  both  cas- 
es on  this  point,  where  they  were  precisely  parallel,  upon 
the  same  bill  of  exceptions.  Nothing  is  more  common  than 
to  try  two^  or  more  cases,  in  tins  court,  upon  one  bill  of  ex- 
ceptions. We  see  no  more  objection  to  referring  to  another 
bill  of  exceptions,  as  part  of  the  case,  than  to  a  copy  of  rec- 
ord, or  an  original  contract.  It  is  but  making  a  copy  of  the 
charge^  in  the  other  case,  a  part  of  this. 

3.  We  think  the  charge,  in  regard  to  Rowell's  ability  to 
support  his  wife,  correct.  He  had  effectually  disposed  of 
all  his  property  ;  and  the  mode  was  unimportant,  as  it  was 
binding  upon  him,  and  upon  all  others,  unless  done  to  de- 
feat their  rights,  which  it  does  not  appear  was  attempted  to 
be  shown  in  the  present  case. 

4.  The  declarations  of  Rowell,  the  husband  of  the  pauper, 
were  mere  hearsay. 

5.  As  to  the  sums  paid  to  Kirby,  and  at  the  insane  asy- 
lum, they  cannot  be  objected  to,  as  they  did  not  increase  the 
expense  of  her  maintenance.  And  if  the  expense  had  been 
positively  increased,  by  sending  an  insane  pauper  to  the  asy- 
lum, I  have  no  doubt,  it  would,  under  the  present  enlighten- 
ed views,  upon  the  most  judicious  and  humane  mode  of  treat- 
ing such  cases,  be  considered  necessary  expense  of  comforta- 
ble support.  I  trust,  indeed,  the  state  is  not  prepared  to 
establish  a  system  of  treatment  of  insane  paupers,  which 
would  be  esteemed  disgraceful  in  the  case  of  relatives  of  suf- 
ficient ability. 

6.  The  expense  of  clothing,  destroyed  by  the  pauper,  1 
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CALKD09I1,  not  only  necenary,  but  indi«pen«ble  to  decency.    Thb  ex* 
1843*     penfle  must  be  borne  somewhere.    Of  course  it  mest  cone 
g^ij^^^     where  the  principal  burden  of  expense  of  mainienence  fidk. 
'•  Judgment  affirmed. 


Abbjlham  Sanborn  v.  Calvin  Morriix. 

A  nle  of  4  pcrtontl  ehattel,  bj  one  tenant  in  common,  U  not  raeh  a  de- 
•tmction  of  the  eJiattel,  m  to  enable  the  other  tenant  in  comnMn  to  bwui- 
tain  an  action  of  trover  agiinat  the  fmmkmmt*^    C<»^!lPuiOfcA.<^    ? 


This  was  an  action  of  trover,  in  which  the  pkintiff  claimed 
to  recover  the  undivided  half  of  four  hundred  pine  mill  1<^. 
Plea,  general  issue,  and  trial  by  jury. 

On  the  trial  the  plaintiff  offered  to  prove  that  he  was  ten- 
ant  in  common  or  the  logs  sued  for,  with  one  Isaac  M.  San- 
born ;  that  said  Isaac  M.,  by  an  instrument  in  writing, 
pledged  his  interest  in  the  logs  to  the  defendant,  to  secure  a 
debt  he  owed  him ;  that  the  defendant,  without  the  knowl- 
edge or  consent  of  the  plaintiff,  took  the  logs  from  where 
they  were  lying  on  the  bank  or  a  river,  and  floated  them 
some  miles  to  a  saw-mill,  and  had  them  sawed  into  boards, 
and  sold  the  boards,  and  took  the  pay  Tor  them,  and  refused 
to  account,  in  any  way,  with  plaintiff  for  the  avails  of  the 
sale,  and  denied  the  plaintiff's  right  in  the  logs.  This  testi- 
mony was  objected  to  by  the  defendant,  as  not  being  suffi- 
cient to  entitle  the  plaintiff  to  recover  in  this  action,  and  the 
court  so  decided,  and  rejected  the  evidence  ;  to  which  the 
plaintiff,  after  verdict  and  judgment  for  the  defendant,  ex- 
cepted. 

N.  BaylieSf  for  plaintiff. 

I.  By  the  writing  signed  by  Isaac  M.  Sanborn,  it  appears 
that  he  turned  out  his  undivided  half  of  the  mill  logs  as  col- 
lateral security.  As  no  time  is  mentioned  when  the  pawn 
was  to  be  redeemed,  the  said  Isaac  M.  had  his  whole  life  to 
do  it  in,  unless  compelled  to  do  it  sooner,  either  by  an  order 
of  a  court  of  chancery,  at  the  instance  of  the  pawnee,  to  sell 
the  pawn  to  raise  money  to  pay  the  debt,  or  by  the  power  of 
the  pawnee  to  sell  the  property,  after  demanding  payment 
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and  giving  reasonable  notiee  that,  upon  non-payment,  he  Calbdokia, 
•bould  sell.    But  no  such  proceeding  was  had  by  the  pawnee     '^gSIs/ 
befcre  the  logs  were  sawed  and  the  boards  sold.     This  was     g^,^,^^ 
a  toriioM  act  of  Morrill — a  conyersion  of  the  logs  to  his         9. 
own  use.     For  this  act  the  pawnor  may  maintain  trover. 
S  Kent's  Com.  452  ;  1  Hwift,  332 ;  Story  on  Bailment,  sec- 
tions 308,  8,  9,  10,  348,'  9,  350,  2 ;  2  Caine's  Cas.  in  Error, 
900 ;  10  J.  R.  471  ;  12  J.  R.  146  ;  3  Peters,  256. 

II.  There  is  a  plain  distinction  between  a  mortgage,  and 
a  pawn,  of  a  chattel.  If  it  be  mortgaged,  the  general  prop- 
erty passes  to  the  mortgagee  subject  to  the  condition.  But 
if  pawned,  the  general  pHoperty  remains  in  the  pawnor,  and 
the  pawnee  acquires  only  a  special  property,  which  gives  him 
no  right  to  transfer  the  general  property,  except  in  one  of 
the  two  ways  above  stated.  Morrill,  without  complying  with 
either  of  these  ways,  sawed  all  the  logs  into  boards,  and  wAA 
the  boards,  and  received*  the  pay  for  them,  and  refuses  to 
render  any  account  to  the  plaintiff  for  his  undivided  half 
which  were  not  pawned,  and  in  which  Morrill  never  had  any 
special  property.  If  Isaac  M.  Sanborn  had  a  right  to  main- 
tain trover  for  the  conversion  of  his  undivided  half  by  Mor- 
rill, then  the  plaintiff  has  a  right  to  maintain  trover  for  hia 
undivided  half,  which  were  not  put  in  pledge,  but  have  been 
converted  by  Morrill  to  his  own  use. 

III.  But  we  go  further,  and  say,  that  Isaac  M.  Sanborn,  by 
placing  bis  undivided  half  of  the  Ic^s  in  the  hands  of  the 
defendant,  as  collateral  security,  did  not  vest  in  the  defend- 
ant any  property  in  them,  which  made  him  a  joint  owner 
with  the  plaintiff ;  for,  after  pawning  the  undivided  half,  the 
general  property  in  that  half  remained  in  Isaac  M.  Sanborn^ 
and  he  and  the  plaintiff  were  still  the  joint  owners  of  the 
1<^8.  The  defendant  acquired  only  a  lien  upon  ^e  said 
Isaac's  undivided  half,  but  no  ownership.  It  cannot,  there- 
fore, be  said  that  this  action  of  trover  is  between  joint  own- 
ers ;  but  it  is  between  a  joint  owner  and  one  who,  without 
right,  converted  the  logs  fb  his  own  use. 

IV.  It  is  not  pretended  that  the  defendut  destroyed  the 
logs  ;  but  he  put  them  and  their  avails  as  mk^  beyond  the 
reach  of  the  plaintiff  as  he  would  have  done  if  he  had  burnt 
them.  In  the  case  of  fVMson  fy  Gibbs  v.  Reed,  3  J.  R.  175, 
Spencer,  J.,  say»^  ^'  that  an  action  of  trover  will  lie  by  one 
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CAi.E9«irf  A,  tenant  in  eomnion  against  another  for  a  deatractioo  of  Iba 
Tm3^'  chattel,  or  for  its  Kms^  whilst  und^r  bis  management,  hat  iiol» 
U^^Y^^^  been  controverted  ;  but  a  distinction  has  been  attempted  bo- 
V*  tween  a  sale  of  the  chattel  and  a ;  (or/ious  destru€tiofi-*-% 
^^^  di8tinction»  I  think,  not  mamtainable.  Tenanis  in  common 
of  a  chattd  have,  each,  an  equal  right  to  the  possession,  an4 
the  law  will  not  afford  an  action  to  the  one  dispossoBsed,  b^ 
cause  his  right  is  not  superior  to  tJiat  of  the  possessor."  If 
there  be  two  tenants  in  common  owning  equal  shares  ia  a 
vessel,  and  one  tenant,  without  the  consent  of  the  other,  tor«» 
tiottsly  applies  a  fire4>rand  to  the  vessd,  and  boms  it  to 
ashes,  it  would  be  d€$truction  of  the  vessel ;  or,  if,  for  hia 
own  use,  and  benefit,  without  the  knowledge  or  consent  of 
the  other  tenant,  he  tortiously  send  the  vessel  to  sea,  and  it 
be  lost — in  either  of  these  cases,  it  is  admitted  he  would  be 
liable  to  pay  his  co-tenant  for  his  undivided  half ;  but  if  ho 
UvHowily  send  the  vessel  ten  thousand  miles  across  the 
ocean,  and  sell  it  in  a  foreign  port,  without  the  consent  of  his 
co-lenant,  and  comes  home,  and  makes  known  what  he  baa 
done,  would  he  not  be  liable  to  payjiis  co-tenant  for  his  ui|- 
divided  share  ?  This  question  seems  to  be  answered  isLtbo 
decision  of  the  case,  Tubbs  v.  Richardson,  6  Vt.  R.  44S, 
which  was  an  action  of  trover,  for  an  undivided  half  of  aiitty- 
eight  pounds  of  wool,  of  which  the  plaintiff  and  defendant 
were  tenants  in  common  ;  in  which  it  appeared  that  the  de- 
fendant had  sold  twenty-eight  pounds  of  the  wool,  and  had 
the  other  forty  pounds  in  his  possession.  The  judge,  on 
giving  the  opinion  of  the  court,  takes  up  the  decided  cases» 
and  says,/'  The  weight  of  authorities  now  is,  that  the  sale  of 
the  whole  chattel  owned  io  common,  by  one  tenant,  is  a  con* 
version."  "  But  no  intimation  has  been  thrown  out,  by  any 
judge  4^  elementary  writer,  that  the  sale  of  less  than  the 
whole  is  such  conversion."  ''  There  was  no  sale  save  twenty- 
eight  pounds,  which  was  less  than  Mf ;  and  all  the  cases  of 
sale  go  expressly  on  the  ground  of.  the  sale  of  the  whole." 
*'  The  defendant  has  not,  therefore,  in  law,  been  guilty  of 
the  conversion  of  the  property  in  question."  See  5  Barn.  dEc. 
Aid.  395 ;  3  Stark.  £v.  1495. 

Upham  8f  Hibbard,  for  defendant. 

We  maintain,  first,  that  an  actioDhOf  trover  cannot  be  rnaia* 
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tamed  by  one  temnl  in  common  against  his  co-tOBiint,  unless  CAi.BDomA, 

the  property  be  derirayedt  by  the  defendant ;  and,  secondly,       j^^ 

that  the  sale  of  the  whole  property  by  one  covenant,  is  not     g^^^^^ 

such  a  destruction  of  it  as  will  enable  the  other  to  sustain         9: 

trover.     Tubbay.  iltcAonlaM,  6  Vt.  R.  44S;  IS  do.  681; 

Danfi^h  v.  fVebb,  I  Day's  R.  301  ;  Ooiatt  tr.  Sage,  7  Con. 

95 ;  HefUh  v.  Hubbard,  4  East,  110;  Jacks<m  v.  Andersanf 

4  Taunt.  24,  30;  Muddoek  v.  Goddard^  15  Maine  R.  218; 

CnbU  y.  Porter,  15  C.  L.  R.  21 1 ;  Edlowe  v.  Ld.Granville, 

1  Taunt.  241 ;  fFUbraham  ▼.  Snow,  2  Saund.  47,  n.  g.;  1 

Coke  Litt  200^,  908-9;  1  Swift's  Dig.  170-1;  Mefsej^eafi 

▼.  Norton,  15  Johns.  R.  179;  Herrin  v.  Eaton,  13  Maine, 

193 ;  Seldon  v  Hickock^2  Caine's  R.  1  Salk.  289 ;  2  Cowp. 

140 ;  1  Term.  R.  658. 

Again,  the  k>gs  were  ifesigned  for  the  mill,  and  the  de* 
fondant  had  a  right  to  cat  them  into  boards  or  plank,  and 
sell  them.  It  is  well  settled,  we  apprehend,  that  the  con* 
version  of  a  chattel  by  a  tenant  in  common  to  its  general  and 
profitable  application,  though  it  changes  the  form  of  the  sub* 
stance,  is  not  such  a  destruction  of  it,  as  will  enable  bis  co- 
tenant  to  sustain  trover  for  it.  It  is  well  laid  down,  we  think, 
in  Martin  v.  KnouUys,  8  T.  R.  145,  that  a  tenant  in  com* 
mon  may  make  any  fair  profit  of  the  common  chattel.  What 
profit  could  be  made  of  the  logs  in  question,  if  they  could  not 
be  cut  into  boards  and  sold  ?  None,  most  certainly.  The  au* 
thorities  to  which  we  have  referred,  shbw  that  the  plaintiff 
has  apother  remedy  in  this  case. 

We  are  aware  that  the  case  of  fVeld  v.  Oliver,  21  Pick. 
R.  559,  is  opposed  to  the  doctrine  for  which  we  contend. 
But  that  case,  we  think,  was  not  decided  upon  common  law 
principles.  The  judge  who  delivered  the  opinion  seemed  to 
think  the  common  law  doctrine,  that  a  sale  in  such  cases  is 
not  a  conversion,  much  weakened  by  the  case  of  Barton  ▼. 
WiUiama,  5  Barn.  &  Aid.  395 ;  but  that  case  presented 
other  questions,  and,  in  the  final  disposition  of  it,  the  ques- 
tion arising  in  this  case  was  not  settled. 

In  the  case  of  Wilson  ^  Gibbs  v.  Reed,  3  Johns.  R.  176, 
the  question  was  decided  against  us ;  but  no  adjudged  case, 
the  court  will  perceive,  (was  cited  to  sustain  the  doctrine 
adopted  by  the  court. 


Morrill. 
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Calxdokia,      The  opinion  of  .the  court  was  dtlivered  by 

'^^3;*  HjsBAao  J.  —  For  the  purpose  of  considering  tbisquestioD^ 

Ij^^^^^     the  facts  offered  to  be  proved  by  the  plaintiff,  and  excluded 

V.         by  the  court,  must  be  considered  as  true.     The  defendant, 

then,  stood  in  the  same  relationship  to  this  property  that 

(Isaac  M.  Sanborn  did,  so  far  as  the  plaintiff's  interest  in  the 

(property  comes  in  question.     And   the   plaintiff  and  the 

defendant  became  tenants  in  common  of  the  property  ;  for 

when  Isaac  M.,  traosfered  to  the  defendant  his  interest  in 

the  logs,  the  latter  stood  in  the  place  of  Isaac  M. ;  and  if  be 

transcended  the  power  and  right  conferred  upon  him  by  Isaac 

M.)  still  that  would  not  necessarily  affect  the  legal  rights  of 

the  plaintiff. 

I       It  seems  to  be  conceded  by  the  counsel,  and  so  are  the 

authorities,  that  one  tenant  in  comifion,  of  personal  property, 

may  maintain  trover  against  his  00-tenant,  for  a  destruction 

iof  the  property.  So  that  the  question  to  be  determined,  in 
the  present  case  is,  whether  a  sale  of  the  chattel,  for  this  pur- 
pose, is  equivalent  to  its  destruction. 

The  question  upon  which  the  case  is  to  be  determined,  be- 
longs to  the  class  of  technicalUiea ;  for  if  the  facts  exist  which 
the  plaintiff  offered  to  prove.,  there  is  no  doubt  that  the 
plaintiff  is  entitled  to  some  sort  of  remedy  ;  and  the  question 
is,  in  relation  to  ihe  form  of  the  action.  In  other  words,  the 
question  is,  whether  the  remedy  shall  be  by  action,  ex  deliciOf 
or  ex  contractu.  And  upon  this  point,  the  authorities,  to 
some  extent,  are  conflicting  ;  and  the  case,  like  many  others, 
must  be  settled  by  the  weight  and  current  of  authorities.  If 
the  question  was  entirely  res  integral  it  could  not  be  regarded 
as  very  important,  which  way  it  should  now  be  settled  ;  but 
the  doctrine  of  $tare  decisis^  even  in  matters  of /orm,  and 
technicalUieSf  is  not  to  be  disregarded. 

In  determining  this  question,  one  or  two  points  here  are 
worthy  of  consideration,  before  proceeding  further.  We 
have  already  remarked,  that  this  action  may  be  maintained 
for  a  destruction  of  the  property,  by  one  tenant  in  common, 
ligainst  his  co-tenant ;  and  those  liuthorities  which  sustain 
the  action,  do  so  upon  the  notion  that  a  sale  is  equivalent  to 
destruction.  I  think  there  is  a  difficulty  in  sustaining  the 
action  upon  this  ground.  If  the  defendant  had  no  right  to 
sell  this  property^  then  his  attempting  to  do  so,  did  not  divest 
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the  plaintiff  of  hta  interest  in  it ;  and  while  the  plaintiff  had  Galkdohia, 
an  interast  in  the  property,  so  that  he  coald  pursue  it,  I      ^t^; 
cannot  see  bow  it  can  be  said  that  the  property  was  destroyed.     r"jj^ 
There  can  be  00  destruction  of  the  property  arising  from  the         9. 
■ale,  only    upon  the  supposition  that  the    defendant  was     ^^"'"• 
authorised  to  sell  it ;  or,  having  sold  it,  that  the  plaintiff  has 
ratified  the  sale  ;  and,  in  either  of  these  cases,  it  would  not 
be  pretended  that  the  plaintiff  could  maintain  trover  ;  but  th^ 
action  should  be  in  form,  ex  contractu.  '^^ 

Another  reason  exists  in  this  state,  that  does  not  in  some 
other  states,  why  the  action  should  not  be  sustained  upon 
doubtful  authority ;  and  that  is,  the  distinction  which  our 
statute  has  made  between  actions  founded  on  contract,  and 
those  founded  on  tort,  the  body  being  free  from  arrest  in  one 
case,  and  not  in  the  other. 

There  have  been  a  variety  of  decisions,  bearing  upon  this 
case.  The  plaintiff  relies  upon  WUaon  &  Gibbs  v.  Reed,  3 
Johns.  1 75.  In  that  case.  Judge  Spencer  says,  that  "for  a  sale 
of  a  chattel,  an  action  of  trover  will  lie,  by  one  tenant  in 
common  against  another."  The  question,  however,  is  very 
little  discussed  by  the  Judge  in  giving  this  opinion  ;  but  he 
is  merely  understood  to  affirm  the  opinion  and  charge  of 
Judge  Kent  in  the  circuit  court,  who  there  says  that  «'  the 
presumption  is  that  the  rum  had  been  retailed  by  the  defend- 
ant, which  in  law,  was  a  destruction " ;  and  whether  the 
nature  and  kind  of  property,  had  anything  to  do  with  the 
propriety  of  sustaining  the  action,  in  the  minds  of  either 
court,  does  not  appeat-  *ut  it  seems  to  have  been  sustained 
upon  the  principle,  that  the  sale  was  a  destruction  of  the 
chattel.  The  case  of  Weld  v.Oliver,  21  Pick.  559,  is  also  a 
prominent  authority  relied  upon  by  the  plaintiff,  and  there  is 
no  doubt  but  it  goes  as  far,  at  least,  as  the  case  under  con- 
sideration. But  there  will  be  some  difficulty  in  following  out 
that  case.  The  case  goes  upon  the  ground,  that  ihige  must 
be  a  destruction  of  the  property  ;  and  still  Judge  Dewey 
goes  on  to  show  that  the  property,  in  that  case,  still  had  a 
legal  existence.  He  says  that  <'  the  unlawful  sale  by  the 
first  vendor,  of  the  property,  does  not  necessarily  impair  the 
rights  of  the  other  co-tenant,  or  pass  any  title,  unless  he 
ratify  the  sale. "  It  would  be  difficult  to  understand  how,  in 
a  legal  sense,  there  can  be  a  destruction  of  the  plaintiff's  prop- 
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CALSDoiriA,  erty  by  a  tale,  which  does  not  even  "  impab  bit  right  or  pus 
'^943^'  any  estate."  And  he  goes  on  to  say,  **  that  you  may  proceed 
"  by  action,  either  against  the  first  or  any  sabseqneot  Tender*" 

The  two  cases  above  cited,  if  followed,  woald,withottt  doubt, 
be  authority  to  sustain  the  present  action.  But  it  is  beliewd 
that  the  weight  of  authority  is  the  other  way ;  and  such 
authority,  too,  as  we  ar&jiot  at  liberty  to  disregard* 

The  English  authorities,  though  not  as  decisive  and  not  as 
much  to  the  point  as  might  be  desirable,  if  they  alooe  were 
to  be  relied  on,  go  very  far  to  sustain  the  doctrine,  that  for 
a  sale.hj  a  tenant  in  common,  his  co-tenant  cannot  maintaia 
trover,  but  that  there  must  be  a  desin^ction  of  the  property* 
The  case  of  Omatt  v.  Sage,  7  Con.  95,  hdds  the  converse  of 
the  doctrine  which  is  attempted  to  be  established  by  the  two 
cases  before  cited.  In  that  case,  CMait  and  QM  were 
tenants  in  common  of  a  quantity  of  cheese,  and  Cobb  sold 
the  cheese  to  Sage,  and  Sage  disposed  of  the  cheese  in 
market,  and  refused  to  account  with  Oviatt,  who  sued  him 
in  an  action  of  account,  and  the  objection  taken,  was  that  it 
should  not  have  been  account  but  trover ^  the  sale  being  a  de- 
struction of  the  property.  But  the  court,  (Judge  Daggett,) 
denies  that  doctrine,  and  says  that  nothingshort  of  a  destruc- 
tion of  the  property  will  make  a  co-tenant  liable  in  trover ; 
and,  in  short,  that  a  sale  is  not  equivalent  to  a  deeirucHan  of 
the  property.  In  the  case  of  Oviait  v.  Sage,  the  court  seem 
to  put  some  stress  upon  the  fact,  that  the  property,  in  that 
case,  being  cheese,  was  intended  for  market,  and  that  the 
sale  of  the  article  was  in  accordance  with  its  original  destina- 
tion. I  apprehend  that  consideration  is  not  altogether  unim- 
portant ;  and  if  important  in  that  case,  it  is^Mjually  so  in  the 
present.  These  pine  logs  were  useful  to  the  owners,  only  as 
an  article  of  traffic  and  sale.  The  case  of  Webb  v.  Danforih, 
1  Day,  301,  is  to  the  same  import ;  and  also  Swift's  Dig*  170* 
All  go  upon  the  ground  that  the  sale  of  the  chattel  makes 
the  purchaser  co-tenant  with  the  other  owner,  and  does  Hbt 
pass  his  title  to  the  property.  And  such  is  the  reasoning  of 
Judge  Dewey,  in  the  case  of  Weld  v.  Oliver, 

lyhen  one  tenant  in  common  makes  sale  of  the  whole 

chattel,  the  other  tenant  has  his  election,  either  to  disaffirm 

the  sale,  and  stand  as  co-tenant  with  the  purchaser,  or  to 

[affirm  the  sale,  and  call  the  seller  to  his  accounting  for  the 
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proceeds.  And  when  he  ratifies  the  sale^  it  ceasesi  of  coureei  Calbdohia, 
to  be  a  tortious  act.  "^^3^' 

But  there  is  another  view  of  this  case,  aside  from  the "  Sftabora 
aotborities  to  which  I  have  referred.  We  are  disposed  to  ^  v^. 
regard  this  as  not  an  open  question.  The  case  of  Thsbbs  v. 
Eichardsany  6  Vt.  R.  442,  has  settled  the  law  in  this  state ; 
and,  to  sustain  the  present  action,  would  overturn  the  whole 
do^ne  of  that  case.  There  is  but  one  feature  in  that  case 
to  distinguish  it  from  the  present,  and  that  is  not  of  the  es» 
aenoe  of  the  question.  In  that  case,  the  whole  of  the  prop- 
erty thus  owned  in  common,  was  not  sold.  But  that  cannot 
alter  the  principle.  It  was  not  upon  that  principle  that  the 
actkm  in  91  Pickering,  was  sustained,  for,  in  that  case,  the 
whole  of  the  salt  was  not  sold.  The  only  reason  for  such  a 
distinction  is,  that  if  less  than  half  is  sold,  it  may  be  considered 
aa  working  a  severance  of  so  much  of  the  property,  if  it  is  a 
commodity  susceptible  of  being  severed.  But  that  argument  is 
answered  by  saying,  that  the  authorities  agr^  that  one  tenant 
in  coounon  cannot  compel  a  severance. 

In  the  case  of  these  logs,  there  was  no  tortious  taking,  for 
one  tenant  in  common  has  as  good  a  right  to  the  possession  as 
the  other ;  and  each  tenant  owned  an  undivided  half  of  each 
log,  and  so  it  was  in  the  case  of  the  wool.  The  right  of 
action,  then,  could  not  be  made  to  depend  upon  the  fact, 
whether  the  whole,  or  only  a  part,  of  the  property  was  sold. 
If  selling  the  whole  would  be  unauthoriaed  and  tortious,  so 
equaUy,  in  principle,  would  be  the  selling  a  part.  When 
this  distinction  is  disposed  of,  the  two  cases  are  parallel.  And 
this  is  a  distinction  without  a  difference*  And  even  if  it 
might  be  said  that  a  different  determination  of  that  case 
should  have  been  made,  that  will  avail  us  nothing,  unless  we 
now  come  to  the  determination  to  overrule  that  case.  But  the 
case  of  Jsaacs  v.  GlarJk,  12  Vt.  681 ,  shows  that  the^court  had 
no  disposition  to  disturb  the  doctrine  settled  in  the  ease  of 
Tubbs  V.  Richarde&n.  And  although,  as  is  said,  the  reason- 
ing of  Judge  Bennett  in  that  case  was  not  called  for  by  the 
question  to  be  decided,  it  shows  that  the  court  were  disposed 
to  adhere  to  the  doctrine.  As  we  have  already  said,  we 
consider  the  law  upon  this  point  settled  by  the  case  of  Tubbe 
V.  Richardean ;  and  if  the  doctrine  of  stare  decisis  is  worth 
preservitng,  the  conclusion,  in  the  present  case  would  seem 
to  be  iiievitable.     Judgment  of  the  county  court  affirmed. 
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Calkdokia, 
Mareh^ 

—h RoBEiiT  Kelset  V.  Town  of  Gloveb. 

Kelfey 

V.  In  an  action  ag&inBt  a  town,  to  recoyer  damages  occasioned  by  the  inaiEffi- 

Qlover.  ciency  of  a  road,  it  is  a  qoestion  of  fact,  or  a  mixed  question  of  law  and 

fact,  whether  the  road  was  out  of  repair,  —  as,  also,  whether  the  town 
was  justly  chargeable  with  neglect  of  duty,  —  whether  the  plaintiff's 
injury  was  caused  by  such  want  of  repair,  —  and  whether  the  plaintiff* 
nsed  proper  exertions  to  aroid  the  injnry. 
It  is  the  duty  of  a  town,  in  the  construction  and  repair  of  roads,  to  provide 
for  the  reasonable  safety  of  travellers  in  reference  to  such  accidents  as 
may  be  expected  to  happen  on  such  roads. 

This  was  an  action  on  the  case,  brought  to  recover  for 
damages  alleged  to  have  happened  to  the  plaintiff's  property, 
by  reason  of  the  insofHciency  and  want  of  repair  of  a  high- 
way in  Gloyer.  Plea  the  general  issue,  and  trial  by  jury. 
The  case  was  brought  into  this  court  upon  the  fotlowiog  biU 
of  exceptions : 

The  plaintiff,  in  support  of  the  issue  on  his  part,  adduced 
evidence  tending  to  prove,  that,  at  the  time  mentioned  in  his 
declaration,  he  was,  with  bis  team,  consisting  of  a  span  of  « 

horses  and  a  double  sleigh,  travelling  along  on  the  public  ■ 

highway  described  in  his  declaration,  within  said  town  of 
Qlover  ;  that  one  Locke  was  driving  a  single  sleigh  just  be- 
fore hiiti,  the  said  Kelsey  ;  that  the  said  Kelsey  was  driving 
his  team  up  a  short  hill,  on  said  highway,  close  behind  the 
said  Locke,  and  that  a  frightened  horse,  harnessed  in  a  single 
sleigh,  without  a  driver  or  any  person  in  said  single  sleigh, 
was  furiously  running  on  said  highway  towards  the  said 
Locke  and  the  said  Kelsey  ;  that  the  said  Locke  turned  his 
horse  partly  out  of  the  road  and  said  frightened  horse  passed 
swiftly  by  him,  and,  in  passing  the  team  of  the  said  Kelsey, 
thrust  one  of  the  shafts  of  said  single  sleigh,  to  which 
he  was  attached  as  aforesaid,  into  the  side  of  the  said 
Kelsey's  near  horse,  just  forward  of  his  hind  legs,  and  killed 
him. 

The  plaintiff,  in  further  support  of  said  issue,  adduced 
evidence  tending  to  prove,  that  two  tree  tops  lay  beside  said 
highway  nearly  opposite  each  other,  and  tiiat  his  sleigh  was 
on  said  highway,  between  said  tree  tops,  when  said  fright- 
ened horse  came  upon  him,  and  that  some  part  of  the  tree 
top  on  the  east  side  of  said  highway,  the  side  on  which  said 
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frightened  horse  attempted  to  pass,  projected  so  far  into  the  Caleoovia, 
road,  and  orer  the  road,  and  so  obstructed  the  passage  along       ^^^ 
the  side  of  said  highway,  that  said  frightened  horse  was      Kehey 
turned  upon  and  against  the  plaintiff's  horse,  and  killed  him         v. 
in  the  manner  before  stated. 

The  plaintiff  produced  further  evidence,  tending  to  prove 
that  said  tree  tops  had  been  permitted  to  lay  beside  said 
highway  for  some  two  or  three  months  before  the  injury 
complained  of  in  the  plaintiff's  declaration,  happened  ;  and 
that  there  was  not  room  enough  between  said  tree  tops  for 
two  teams  to  pass  each  other. 

The  defendants,  in  support  of  said  issue  on  their  part,  ad- 
dued  evidence  tending  to  prove  that  there  was  sufficient 
room  in  the  road  between  said  tree  tops  on  said  highway  for 
two  loaded  teams  to  pass  each  other  without  difficulty,  and 
in  perfect  safety  ;  and  that  a  number  of  loaded  teams  did, 
just  before,  and  just  after,  said  injury  to  plaintiff's  horse,  pass 
each  other  on  said  highway,  between  said  tree  tops,  without 
any  inconvenience,  difficulty,  or  trouble* 

The  defendants  adduced  further  evidence  tending  to  prove 
that  the  plaintiff's  team  had  passed  said  tree  tops  up  the  hiH 
about  twenty  or  twenty-four  feet,  at  the  time  the  frightened 
horse  came  upon  the  plaintiff's  horse,  and  that  the  plaintiff 
did  not  attempt  to  turn  his  horse  out  of  the  tmvelled  path  on 
said  highway,  when  he  saw  the  frightened  horse  running 
towards  him,  and  when  the  said  Locke  turned  out,  although 
there  was  sufficient  room  to  turn  out,  and  no  obstruction  to 
prevent  it. 

The  defendants  further  adduced  evidence  tending  to  prove 
that,  when  the  injury  happened,  the  plaintiff's  team  was 
standing  still  in  the  travelled  path  on  said  highway,  and  that 
on  the  east  side  of  the  highway,  against  the  plaintiff's  team, 
and  along  the  side  of  it,  there  was  unobstructed  room  saffi* 
cient  for  a  yoke  of  oxen  attached  to  a  loaded  cart  to  pass  by 
and  come  into  the  road  above  the  aforesaid  tree  tops,  and 
that  on  the  west  side  of  the  highway,  opposite  plaintiff's 
team,  there  was  room  sufficient  for  any  loaded  team  to  turn 
out  of  the  travelled  path  without  trouble  or  difficulty. 

The  defendants  adduced  further  evidence  tending  to  prove 
that  their  said  road  or  highway  was  sufficient,  and  in  no  way 
out  of  repair,  and  that  the  plaintiff's  horse  was  killed  by  un* 
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Calbdovia,  avoidable  accident ;  and  that  raid  tree  tops,  in  no  way  or 
1^37      manner,  contributed  to  produce  the  injury ;  and  farther,  that 
Kehiey      ^^^  ^'^^  ^^P^>  before  the  injury  happened,  had  been  well  and 
9.         suf&cientlv  cut  out  and  removed  from  the  road. 

No  further  testimony  was  adduced  in  the  ease  on  either 
side.  The  counsel  for  the  defendants  contended,  and  re- 
quested the  court  to  charge  the  jury,  as  follows,  viz : 

1.  If  the  jury  find  that  plaintiff  !s  team  was  passing  along 
said  highway  between  said  tree  tops,  when  said  fr^tened 
horse  came  upon  him  and  his  horse,  and  that  there  was  sufli* 
cient  room  in  the  road,  between  said  tree  tops,  for  two  loaded 
teams  to  pass  each  other  in  safety,  without  difficulty  or  incon- 
venience, their  verdict  should  be  for  the  defendants. 

S.  That  towns  are  not  liable  for  damages  happening  upon 
their  roads  and  bridges,  when  they  are  kept  in  such  a  state 
of  repair  as  to  enable  persons,  in  the  exercise  of  common  and 
ordinary  prudence,  to  travel  upon  and  over  them  with  their 
teams  and  carriages  in  safety  ;  and  that  the  plaintiff  cannoi 
recover  in  this  case,  if  the  jury  find  that  the  highway  in 
question,  where  the  injury  happened,  was  in  such  a  state  of 
repair  as  to  enable  persons,  with  teams  under  their  control,  to  ^ 
pass  by  other  teams,  on  said  road,  under  the  control  of  dri- 
vers,  without  inconvenience,  and  to  pass  along  safely  opon 
said  highway. 

3.  If  the  jury  find  that  the  plaintiff  had  passed  said  trse 
tops  some  twenty  feet  or  more,  and  that  his  team  was  stand- 
ing still,  in  the  travelled  path  on  said  highway,  when  said 
frightened  horse  came  upon  him  and  his  horse,  and  that  there 
was  room  sufficient  on  either  side  of  plaintiff's  team  for  said 
frightened  horse  and  cutter,  or  any  other  team,  to  pass  with- 
out running  upon  and  against  plaintiff's  team,  he  cannot 
recover  in  this  action. 

4.  That  a  person  travelling  upon  a  pubfic  highway,  with 
his  team  of  horses,  connot  recover  of  the  town  for  an  injury 
inflicted  upon  his  horses,  by  a  frightened  horse,  breaking  from 
his  driver,  and  running  upon,  and  injuring  such  traveller's 
horses,  or  either  of  them,  provided  there  is  no  obstruction  on 
said  highway,  to  ptevent  such  person,  travelling  with  his  team 
of  horses  as  aforesaid,  from  turning  out  of  the  travelled  path 
of  said  road,  for  the  purpose  of  giving  such  frightened  horse 
a  chance  to  pass  by  him. 


f 
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WhereupOD  Uie  oourt  refuted  to  ebaige  the  jory,  m  re-  Calxooiqa, 
quested  by  the  coooael  for^defendaots,  and  charged  as  followt,   .  ^^JJ^ 
to  wit :  —  ZZ 


The  court  instructed  the  jury  that  if  the  road»  at  the  place  •. 
where  the  injury  happened,  was,  by  the  defendants,  sufiered  ^^^^v^* 
to  remain  out  of  repair,  and  insufficient  for  the  ordinary  safety 
of  travellers  and  their  teams ;  that  this  insufficiency  or  want  of 
repair  produced  the  injury  to  plaintiffs  horse ;  and  that  plain* 
tiflf  himself  was  guilty  of  no  want  of  ordinary  care  and  pru«> 
dence,  in  the  conduct  of  his  team,  or  in  attempting  to  escape 
the  injury,  the  plaintiff  was  entitled  to  recover  the  value  of 
his  horse. 

In  further  illustrating  these  several  propositions,  the  court 
remarked  to  the  jury,  that  towns  were  bound  to  build  and 
repair  their  roads,  in  such  a  manner  that  they  would  be  rea- 
sonably safe  for  the  amount  and  kind  of  travel  which  might 
fiurly  be  expected  on  them,  and  to  enable  travellers  to  be 
reasonably  safe  from  the  consequences  of  such  accidents  as 
might  be  justly  expected,  occasionally,  to  occur  on  such  roads, 
u  e.  such  accidents  as  might  be  expected  always  to  occur  on 
such  roads,  at  short  intervals,  or  every  few  years,  and  which 
might  be  expected  at  one  time  as  well  as  another.  That  it 
did  not  follow,  of  course,  that  because  two  loaded  teams  with 
care,  might  pass  each  other  with  safety,  that  the  road  was 
not  out  of  repair  at  the  the  point  of  the  tree  tops  before  men- 
lioiied.  And  further,  that  although  the  road  was  sufficieot 
for  ordinary  travelliug,  with  kind  horses,  and  good  harnesses, 
and  skilful  drivers,  yet,  if  the  road,  by  reason  of  those  tree 
tops,  was  unsafe  and  insufficient  with  reference  to  such 
teams,  and  such  accidents,  as  might  reasonably  be  expected 
to  be  found  on  such  a  road,  and  the  accident  in  this  case  waa 
of  that  character,  then  this  point  of  the  case  would  be  made 
out,  if  this  insufficiency  and  want  of  repair  had  been  suffered 
to  remain  an  unreasonable  time. 

On  the  second  point,  that  if  the  accident  occurring  in  this 
case,  of  the  frightened  horse  breaking  from  his  driver  and 
running  furiously  along  the  highway,  was  of  the  class  of' acci- 
dents above  defined,  and  the  tree  top  on  the  east  side  of  the 
road,  operated  to  produce  the  injury  to  plaintiff's  horse,  by 
crowding  the  frightened  horse  upon  phtintiff 's  horse,  and  that, 
had  that  been  sufficiently  cut  away,  i.  e.  as  &r  as  it  was  the 
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Calbdokia,  defendant's  doty  to  cut  it  away,  as  above  defined,  the  injury 
^^     would  not  have  happened,  then  this  pcnnt  of  the  case  was 

«L  On  the  third  point,  that  if  the  plaintiff  did  all  that  a  man 

Glover.  ^^  common  prudence  and  skill  could  be  expected  to  do,  under 
the  circumstances,  to  escape  the  consequences  of  the  accident, 
then  this  point  was  made  out,  notwithstanding  there  was  more 
space  on  the  west  side  of  his  sleigh,  where^  he  might  have 
turned  out  his  horses  and  sleigh,  had  he  had  sufficient  time 
and  warning  for  that  purpose. 

To  all  which  the  defendants,  excepted.  The  defendants 
interposed  a  motion  in  arrest  of  judgment,  which'  was  over- 
ruled by  the  court ;  to  which  the  defendants  also  except- 
ed. 

Vpham,  for  defendants. 

The  exceptions  in  this  case  were  taken  to  the  chaige 
of  the  judge  in  the  court  below,  and  also  to  his  refusal  lo 
chaige  as  requested  by  the  defendants'  counsel* 

1.  Towns,  I  admit,  are  answerable  for  ''any  special  dam- 
ages which  shall  happen  to  any  person,  his  team,  carriage,  or 
other  property,  by  means  of  the  insufficiency  or  want  of  re- 
pairs of  any  highway  or  bridge,"  which  they  are  bound  to 
support. 

What  is  the  legal  measure  of  duty  on  the  part  of  a  town 
to  the  public,  in  relation  to  its  roads  and  bridges  ?  It  is,  I 
insist,  nothing  more  nor  less  than  this :  a  town  is  bound  to 
keep  iu  roads  and  bridges  in  such  a  state  of  repair  as  to  rea- 
der them  reasonably  safe  for  travellers. 

Common  and  ordinary  care  and  diligence  in  their  construc- 
tion and  preservation  is  all  that  the  law  requires.  Totoiia- 
end  V.  The  Susquehannah  Turnpike  Co.  6  Johns.  R.  90 ; 
Richardson  V.  Roy alion  and  fVoodrioek  Turnpike  Co.  5 
Vt.  R.  580 ;     1  Swift's  Dig.  &52. 

If,  therefore,  the  treetops  in  question  had  been  cut  out,  so 
as  to  leave  room  sufficient  between  them  for  loaded  teams 
to  pass  each  other  without  difficulty,  the  defendants  were  not 
in  fault,  and  the  road  was  reasonably  safe  for  travellers,  and 
the  jury  should  have  been  so  instructed. 

2.  Towns  are  not  liable  for  ''  special  damages"  happening 
upon  their  roads  and  bridges,  when  they  are  kept  in  such  a 


Glorer. 
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state  of  repair  as  to  enable  persons,  in  the  exercise  of  com-  Calbdomu, 
iDon  and  ordinary  prudence,  to  travel  upon  and  over  them       1843.' 
with  their  teams  and  carriages  in  safety.     6  Pick,  R.  189.      Keuiey 
The  plaintiff's  horse  was  not  injured  by  the  tree  tops,  nor  did      ^^«. 
the  running  horse  take  fright  at  them  and  break  away  from 
his  driver.     The  loss  was  the  result  of  accident,  and  that 
alone.     Suppose  the  frightened  horse  had  been  killed  by 
running  onto  the    plaintiff's  horse,  would  the  town  have 
been  liable  for  damages  ?     I  apprehend  not.     If  the  plain- 
tiff had  alleged  and  proved  that  the  running  horse  broke  from 
his  driver  in  consequence  of  the  insufficiency  of  the  road,  and 
run  onto  his  horse  and  killed  him,   he  would  have  made  a 
case  of  less  doubt  than  the  one  we  have  under  consideration. 

3.  The  only  defect  in  the  road  complained  of  in  the  de- 
claration, was  the  position  of  the  tree  tops.  Now  if  the  plain- 
tiff had  passed  the  tree  top  some  twenty  feet  or  more 
when  the  injury  happened,  and  there  was  a  free  and  unob- 
structed passage  on  both  sides  of  his  team  sufficient  for  him 
to  have  turned  out  of  the  travelled  path  of  the  road,  or  for 
the  frightened  horse  to  have  passed  by  him,  the  verdict  most 
certainly  should  have  been  for  the  defendants,  and  the  jury 
should  have  been  so  charged. 

The  frightened  horse  could  not  have  been  crowded  by 
the  tree  top  on  the  east  side  of  the  road  onto  the  plaintiff's 
horse,  if  the  plaintiff  had  passed  it  twenty  feet  or  more  when 
the  injury  happened. 

4.  If  the  plaintiff,  when  he  discovered  the  frightened  horse 
running  furiously  towards  him,  stopped  his  horse  in  the  mid- 
dle of  the  travelled  path  of  the  road,  and  made  no  effort  to 
turn  out,  when  there  was  no  obstruction  to  prevent  it,  he 
took  the  risk  of  injury  upon  himself,  and  the  defendants  are 
not  liable,  and  the  jury  should  have  been  so  instructed.  If 
the  running  horse  was  not  frightened  and  put  in  motion  by 
the  insufficiency  of  the  road,  how  can  the  plaintiff  recover 
for  damages  occasioned  by  his  running  ?  In  no  way,  we  ap- 
prehend. 

Barletty  Fletcher,  and  Skinner,  argued  for  the  plaintiff, 
and,  in  support  of  tlie  charge  against  the  several  objections 
urged  by  the  defendant's  counsel,  cited  Hawkin's  P.  C.  76, 
147  ;  10  Petersd.  236  ;  ^oyes  v.  Morrietown,  I  Vt.  R.  353 ; 

Vol.  XV,  s.  r,  vol.  i.  90 
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Calsdoitm,  Richardson  ▼.  Royalton  fy  Woodstock  T.  Co.  5  Vt.  R.  580 ; 
fSa*'  I^^^^  ▼•  PUUford,  7  Vt.  R.  158 ;  Hutit  if  wife  v.  Pownal 
^^^ 9  Vt.  R.  411 ;  Noyesy.  WhUe  River  T.  Co.  11  VtR.  531. 


V. 

Olorer. 


The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.  — The  evidence  on  the  part  of  the  defendants 
tended  to  show,  that  the  tree  tops  had  been  cat  away  from 
the  central  part  of  the  road,  so  that  loaded  teams  could,  and 
did,  pass  each  other,  between  those  tops,  without  inconv^ 
nience  ;  that  the  plaintiff  had  passed  the  tree  tops  a  distance 
of  at  least  twenty  feet  when  the  injury  happened  ;  and  that 
bis  team  was  then  standing  still  in  the  travelled  path,  with 
sufficient  room  on  either  side  for  another  team  to  have  pass- 
ed him  in  safety.  Was  it  the  duty  of  the  court  to  instruct 
the  jury,  that  upon  proof  of  these  facts  the  defendants  were 
entitled  to  a  verdict  ?  It  has  long  been  the  practical  and  re- 
ceived doctrine  in  actions  of  this  sort,  that  whether  the  road 
was  out  of  repair  under  circumstances  to  place  the  town  in 
fault,  —  whether  the  injury  happened  from  that  cause,— 
and  whether  the  party  injured  conducted  with  due  care  and 
skill,  —  are  questions  of  fact,  or  mixed  questions  of  law  and 
fact,  to  be  determined  by  the  jury  under  proper  instructions 
from  the  court.  The  evidence  may,  indeed,  disclose  facts  of 
so  decisive  a  character,  as  to  justify  the  court  in  directing  a 
verdict  upon  the  mere  finding  of  those  facts.  But  in  ordi- 
nary cases,  (I  mean  those  which  admit  of  doubt  as  to  the 
just  liability  of  the  town)  such  a  variety  of  facts  and  circum- 
stances will  usually  require  to  be  weighed,  that  the  jury  must 
be  left,  upon  due  consideration  of  the  whole  matter,  to  draw 
the  ultimate  conclusion. 

Assuming,  then,  that  there  was  a  clear  space  between  the 
tree  tops,  of  sufficient  width  for  teams  to  pass  each  other, 
yet  the  size  and  position  of  those  tops  might  be  such  as  to 
give  the  passage  a  more  contracted  appearance,  especially,  if 
seen  even  from  a  short  distance,  or  in  a  diagonal  or  transverse 
direction.  The  verdict  has  established  the  fact  that  they 
caused  the  frightened  horse  to  crowd  in  upon  the  plaintiff's 
team.  It  is  contended,  however,  that  the  road  was  not  out 
of  repair,  within  the  purview  of  the  statute,  and  that  the 
plaintiff 's  loss  should  be  referred  to  that  class  of  casualties 
for  which  there  is  no  remedy.     The  statute  prescribes  no 
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defioite  •Undard  of  sufficiency  in  the  constraction  of  a  roadi  Calbdovia, 
nor  what  shall  constitute  a  proper  state  of  repair.    It  is  obfi-       i^^^* 
cos  tiiat  this  could  not  be  done.    The  standard  should  varj      Ke]Mj 
as  applied  to  different  roads,  and  even  to  the  same  road         «• 
at  different  periods  of  time.    I  am  aware  of  no  rule  on  the 
sobjeoty  which  indicates  with    greater    accuracy  the  just 
obligations  of  a  town,  than  that  contained  in  the  second 
paragraph  of  the  charge.    The  object  to  be  secured  is  the 
reasonaUe  safety  of  travellers,  considering  the  amount  and 
kind  of  travel  which  may  fairly  be  expected  on  the  particu- 
lar road.    There  are  cases  in  which  the  court  will  take  it 
open  themselves  to  judge,  whether  this  object  has  been  suf* 
fidently  attained ;  as  was  done  in  the  case  of  HaUey  v.  fVi^ 
nooski  Turnpike  Co.  I  Aik.  74.     But  in  geneml  the  inqui- 
ry is  such  as  to  fall  more  properly  within  the  province  of  the 
jury.    And  we  are  satisfied  that  this  case  was  not  entitled  to 
be  treated  as  an  exception. 

It  being  thus  settled  by  the  jury,  in  the  exercise  of  their 
appropriate  powers,  and  under  proper  instructions  from  the 
court,  that  the  state  of  the  tree  tops  constituted  a  want  of 
repair  in  the  road,  for  which  the  town  was  justly  chargeable 
with  neglect,  and  that  the  injury  complained  of  was  occa- 
sioned by  such  want  of  repair,  it  follows  that  the  distance 
from  the  tree  tops,  at  which  the  injury  happened,  becomes  of 
DO  importance.  Its  only  tendency  was  to  render  a  fact 
improbable,  which  the  jury  have,  nevertheless,  found. 

In  regard  to  the  fact  that  the  plaintiff's  team  was  stand- 
ing still  in  the  travelled  path  when  the  injury  happened,  it  is 
sufficient  to  remark,  that  the  want  of  ordinary  care  and  pru- 
dence on  the  part  of  the  plaintiff  is  conclusively  negatived  by 
the  verdict. 

Enough  has  been  said  to  show  that  the  plaintiff  is  legally  ' 
entitled  to  retain  his  judgment.  But  a  proposition  implied 
in  the  defendant's  second  request  should  receive  some  further 
consideration.  The  proposition  is, — ''that  towns  are  not  lia- 
ble for  damages  happening  upon  their  roads  and  bridges, 
when  they  are  kept  in  such  a  state  of  repair  as  to  enable 
persons,  in  the  exercise  of  common  and  ordinary  prudence,  ' 
to  travel  upon  and  over  them  with  their  teams  and  carriages 
in  safety."  This  would  seem  to  exclude  all  liability  result- 
ing from  accidents  on  the  road.  But  no  such  universal  ex- 
emption, on  the  ground  of  accident,  has  ever  been  recog- 
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Calsdovia,  nised  in  this  state.     On  the  contrary,  it  has  loog  been  coa« 
1643.'      sidered,  and  repeatedly  adjudged,  that  a  duty  does  exist. 


BMg^i  ^^^^^  binds  the  town  or  corporation  to  pro? ide  reasonable 
V.  security  in  reference  to  such  accidents  as  may  be  expected 
to  happen.  1  Aik.  74,  above  cited  ;  Hunt  fy  totfe  t.  Poio- 
naif  9  Vt.  R.  411.  In  some  cases  this  oUigation  is  slroog 
and  manifest,  as  in  that  of  a  high  bridge,  a  dangerous  preci- 
pice, and  the  like ;  whilst  in  others  it  is  less  urgent  and 
scarcely  perceptible.  The  term  accident  may  be  employed 
in  these  cases  to  signify  the  primary  or  the  proximate  caoae 
^  of  the  injury.  And  to  entitle  a  party  to  claim  redress  in  such 
a  case,  the  accident,  be  it  of  either  description,  must  not  ap- 
pear to  have  been  occasioned  by  any  fenlt  of  his ;  whikt  oo 
the  other  hand,  it  will  be  sufficient  to  show,  that  the  accideot 
in  either  sense  is  justly  imputable  to  some  fault  of  the  town. 
Again,  it  is  not  required  that  the  fault  of  either  party  shooM 
alone  have  occasioned  the  accident,  or  produced  the  injury. 
If  the  plaintiflF's  fault  has  but  contributed  with  other  means, 
it  will^defeat  his  remedy  ;  and  if  he  is  without  fault  the  town 
may  be  subjected,  though  the  want  of  repair  may  have  only 
co-operated  with  other  causes  in  effecting  the  injurious  resole 
9  Vt.  R.  4 II ,  before  cited. 

Upon  the  whole,  though  we  may  doubt  as  to  some  of  the 
conclusions  of  fact  which  were  drawn  in  this  case,  we  discov- 
er no  valid  objection  to  the  charge  of  the  judge.  And  the 
consequence  is,  that  the  judgment  of  the  county  court  rooal 
be  affirmed. 


NovATUs  Blodget  v.  John  R.  Skinner. 

If  the  plaintiff,  in  an  action  commenced  before  a  justice  of  the  peace,  and 
appealed  to  the  county  court,  filea  a  new  declaration  in  the  county  court, 
for  a  difierent  cause  of  aefton,and  the  defendant,  witkont  objection  to  its 
beinfjT  received,  takes  issue  under  it,  either  upon  matter  of  law  or  matter 
of  fact,  it  will  be  considered  as  a  waiver  of  the  variance  between  tlie 
old  and  the  new  declaration. 

The  variance  should  be  taken  advantage  of  by  a  motion  to  dismiM  the  new 
declaration. 

When  one  makes  use  of  the  name  of  another  in  a  suit,  to  enforce  a  collec- 
tion for  his  own  benefit,  he  is  under  a  moral  obligation  to  indemnify  him 
whose  name  he  uses,  from  any  cost  or  trouble  arising  from  the  suit ;  and 
such  obligation  is  a  sufficient  consideration  for  a  promise. 

This  was  an  action  of  assumpsit,  brought  by  appeal,  to 
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the  county  ooart.    In  the  original  writ  the  pkintiff  dechred  Galbs^hai 
that  the  defendant,  being  indebted  to  him  for  divers  wares       1^43/ 
and  merchandise^  in  consideration  thereof,  undertook  and     Bi^dMt 
promised  to  collect  for  the  plaintiffja  certain  promissory  note        .*• 
lor  ^5,  ^<  in  which  case  Novatus  Blodget  was  plaintiff  and 
'  James  Bell  defendant,  and  pay  over  to  the  plaintiff  the 
*  aforesaid  sum  of  money  as  should  be  thereto  afterward* 
'  requested ;"  which  he  averred  had  not  been  paid  to  the 
pkintiff,  by  reason  whereof  he  had  been  put  to  cost  and 
tronUe  to  the  amount  of  fifty  dollars. 

Upon  the  entering  of  the  appeal  in  the  county  court,  the 
plaintiff  filed  his  declaration  against  the  defendant,  in  a  plea 
of  the  case ;  in  which  declaration  he  allied,  in  substance, 
that  the  defendant  had  been  in  possession  of  a  certain  prom- 
issory note  payable  by  James  Bell  to  PUny  Bliss  or  bearer,  and 
for  the  purpose  of  collecting  the  same,  commenced  a  suit 
thereon,  in  the  plaintiff's  name,  against  said  Bell,  and  recov- 
ered a  judgment  thereon  before  a  justice  of  the  peace,  from 
which  judgment  said  Bell  appealed,  and,  finally,  by  the  con- 
sideration of  the  county  court,  recovered  a  judgment  against 
the  plaintiff,  for  a  large  amount  of  cost,  on  which  judgment 
he  took  out  execution.  And  the  plaintiff  averred  that  he 
never  had  any  interest  in  said  note,  but  that  the  defendant 
conducted  and  managed  said  suit  for  his  own  benefit ;  and 
that,  on  the  day  on  which  said  Bell  took  out  said  execution 
against  the  plaintiff,  in  consideration  of  the  premises,  the 
defendant  promised  to  save  harmless  the  plaintiff  from  all ' 
liability  on  said  execution  —  which  the  plaintiff  averred  he 
had  not  done,  but  that  the  plaintiff  had  been  compelled  to 
pay  said  execution. 

To  this  declaration  the  defendant  demurred,  and  for  causes 
of  demurrer  set  forth  :  1.  The  variance  between  the  decla- 
ration, and  the  one  upon  which  the  trial  was  had  before  the 
magistrate.  2.  That  the  promise  alleged  was  founded  only 
on  an  executed  consideration,  and  it  was  not  alleged  that  the 
defendant  requested  the  plaintiff  to  be  permitted  to  use  his 
name  in  said  suit  against  Bell.  There  was  a  joinder  in  de- 
murrer. 

The  court  rendered  judgment  that  the  declaration  was 
sufficient ;  to  which  decision  the  defendant  excepted. 
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Calidoitia,      W.  K.  C^Aom,  for  defendant. 

id43. '  '^^^  defeodant  inmsts  that  the  declaration  u  insufficieot  for 
piodcett  ^^^  reasons.  1.  Because  the  declaration  upon  which  the 
«•  trial  was  had  before  the  justice,  was  not  for  the  same  cause 
of  action  set  forth  in  this  declaration ;  and  this  can  be  taken 
advantage  of  upon  demurrer.  8.  It  is  insufficient  in  sob- 
stance  for  the  following  reasons :  It  is  not  allied  tbeietny 
that  the  defendant  requested  of  the  plaintiff  to  be  permitted 
to  use  his,  the  plaintiff's  name,  in  the  suit'againstBell ;  there- 
fore,  there  was  no  consideration  for  the  defendant's  alleged 
promise.  The  consideration  was  wholly  "  jiosf  and  easseii- 
ted.''  There  is  no  allegation  or  averment  in  the  count  that 
defendant  commenced  the  suit  in  the  name  of  the  [datntiff 
agamst  Bell  without  his,  the  plaintiff 's,  knowledge  or  consent 
or  permission  ;  therefore  the  "  moral "  and  *^  fa^gol  cMigth^ 
Hon^^  do  not  attach  and  combine  to  render  the  promise 
legal  and  binding ;  and  the  allegation  or  averment  in  the  de* 
elaration,  **  that  plaintiff  never  had  any  interest  in  the  note, 
and  that  defendant  controlled,  managed  and  carried  on  said 
suit,  for  his  own  benefit,  is  not  equivalent  to  such  allegatioD 
or  averment  1  Saund.  964,  n.  1 ;  2  Stra.  733 ;  Dyer,  5r72 ; 
1  Chit.  PI.  323-4,  n.  1,  and  cases  there  cited  ;  5  Vt.  88  ;  8 
Vt.  501. 

B.  JV.  Davis^  for  plaintiffs. 

I.  The  first  objection  to  the  plaintiff's  declaration  is  no 
ground  of  demurrer.  A  variance,  as  pointed  out,  could  be 
taken  advantage  of  only  by  motion  to  dismiss  the  new  dec- 
laration, or  by  objecting  to  receive  it. 

II.  The  promise  is  not  founded  on  a  pa9t  and  executed 
consideration,  but  is  founded  in  a  moral  and  equitable  obli- 
gation to  pay  the  execution. 

The  defendant  commenced  a  suit  for  his  own  benefit,  in 
plaintiff's  name,  the  plaintiff  having  no  interest  whatever  in  it, 
never  having  given  permission  to  defendant  to  use  his  name. 
The  result  was  an  execution  for  costs  against  the  plaintiff, 
which  he  had  to  pay.  If  the  defendant  was  not  under  a 
moral  and  equitable  obligation  to  pay  the  execution,  it  is 
difficult  to  understand  what  would  create  such  obligation. 
In  Hawks  v.  Saunders^  Cowp.  R.  287,  Lord  Mam^ld  say^ 
that  ''where  a  man  is  under  a  legal  or  equitable  obligation  to 
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pay,  the  same  implies  a  promise  though  none  was  actually  Calkdoma, 
made.    A  /ortiari,  a  legal  or  equitable  duty,  is  a  sufficient       i^i^ 
consideration  for  an  actual  promise."    He  further  observes      Bjodtfet 
''  where  a  man  is  under  a  moral  obligation  which  no  court  of     _  9, 
law  or  equity  can  enforce,  and  promises,  the  honesty  and 
rectitude  of  the  thing  is  a  consideration."     See,  also^   Wai' 
son  V.  Turner,  Bull.  N.  P.  129 ;    1  Sw.  Dig.  204  ;   2  East, 
505 ;  1  Yt.  R.  420 ;  4  do.  144  ;  5  do.  172. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J. — The  first  cause  of  demurrer,  assigned  by  the 
defendant  is,  that  the  declaration  sets  up  and  counts  upon  a 
different  cause  of  action,  from  the  one  in  the  original  writ. 

The  right  to  file  a  new  declaration  is  regulated  by  a  rule 
of  court ;  and  when  the  declaration,  so  filed,  is,  in  itself, 
good,  and  sets  forth  a  good  cause  of  action,  if  it  is  in- 
consistent with  the  original  cause  of  action,  objection,  in 
proper  time,  should  be  made  to  receiving  it,  or  it  should 
be  met  by  a  motion  to  dismiss ;  and  if  no  such  motion  or 
objection  is  made,  the  question  of  variance  will  be  under- 
stood as  being  waived,  like  an  informal  plea. 

Another  cause  of  demurrer,  set  down  by  defendant,  is, 
that  ^'  the  promise  alleged  in  the  declaration  is  founded  only 
upon  an  executed  consideration,  and  that  it  is  not  alleged 
therein  that  the  defendant  requested  the  plaintiff  to  be  per- 
mitted to  use  his  name  in  said  suit."  The  objection  is  also 
taken  in  argument,  that  the  action  should  have  been  ease 
and  not  assumpsit.  But  in  relation  to  this,  there  is  no  oc- 
casion to  inquire.  We  are  trying  the  legal  points  in  the 
declaration,  and  have  no  opportunity  of  knowing  whether 
the  proof  would  have  sustained  the  allegations.  If  it  is  true,  aa 
alleged,  that  the  defendant,  without  leave,  and  without  right, 
made  use  of  plaintiff's  name  in  said  suit,  by  which  he  be- 
came subjected  to  the  payment  of  a  bill  of  cost,  there  could 
be  no  doubt,  that  the  defendant  would  be  under  a  morale  if 
not  a  legal  obligation  to  indemnify  him ;  and  either  is  a  suffi- 
cient consideration  for  a  promise.  The  declaration  alleges  that, 
in  consideration  of  the  premises,  the  defendant  promised  to 
pay  ai^  save  harmless  the  plaintiff  from  all  harm  and  liability 
on  Utia  execution.  There  is  a  direct  and  sufficient  jftomise 
alleged,  founded  upon  a  good  and  sufficient  consideration. 
Judgment  of  county  court  affirmed. 
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Caledonia, 
^^3^'  Town  of  Sutton  v.  Town  of  Bubke. 


Satton       A  penon,  tinder  the  act  of  1817,  does  not  gain  a  legal  settlement  by  resi- 
9*  ding  in  a  town  seven  years,  unless  such  person  had,  preyiously,  a  legal 

'    *  settlement  in  some  other  town  in  this  state. 

This  was  an  appeal  from  an  order  of  removal  of  one  Rebecca 
Davis,  from  Sutton  to  Burke.  Trial  by  jury.  The  town  of 
Sutton  gave  evidence  tending  to  show,  that,  in  1821,  the 
pauper  removed  from  the  state  of  New  Hampshire  into  Sul- 
ton,  and  there  resided  until  1824,  wli<^n  she  moved  into  the 
town  of  Burke,  and  there  resided  ten  years,  supporting  her- 
self and  not  becoming  chargeable  ;  that  she  then  moved  into 
Waterford,  and  resided  there  five  years,  and  from  Water- 
ford  to  Sutton,  where  she  resided  until  she  was  removed  un- 
der the  order  in  question.  The  town  of  Sutton  insisted,  and 
requested  the  court  to  charge  the  jury,  that  if  they  found 
that  the  pauper  resided  in  Burke  seven  years  continuously,  * 
supporting  herself,  during  that  period,  they  should  return  a 
verdict  that  she  was  duly  removed.  But  the  court  instructed 
the  jury  that,  unless  they  found  the  pauper  had  a  settlement 
in  some  town  in  this  state,  prior  to  her  going  to  reside  in  Burke, 
a  residence  of  seven  years  in  the  latter  town  would  not  give 
her  a  settlement  there ;  to  which  instruction,  after  a  verdict 
that  the  pauper  was  unduly  removed,  the  town  of  Sutton 
.    excepted. 

J.  JR.  Skinner  fy  W.  Vpham,  for  plaintiflTs. 

It  is  claimed  by  the  defendants  that  the  pauper  acquired  no 
legal  settement  in  the  town  of  Burke,  under  the  act  of  1817, 
for  the  reason,  that  the  pauper  had  no  legal  settlement  in 
the  state,  previous  to  her  residence  in  Burke. 

The  object  of  the  legislature  was  to  provide  for  the  gaining 
of  settlements  in  future  ;  and  the  act  was  intended  to  apply 
to  all  that  had,  and  should  in  future,  become  citizens  of  this 
state.  It  IS  not  to  be  presumed  that  the  legislature  intended 
to  repeal  all  former  modes  of  gaining  a  legal  settlement,  after 
persons  should  come  into  the  state,  and  not  make  provision 
for  those  that  had  not  gained  a  legal  settlement  in  the  state 
and  yet  were  located  for  life. 

If  the  construction  contended  for  be  correct,  no  person, 
coming  into  the  state  to  reside,  could,  by  any  possibility. 
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gain  a  legal  settlement  in  any  town  in  the  state.  The  sfatote  OitBDoiiu^ 
should  be  construed  according  to  its  spirit  and  meaning.  1043/ 

By  the  proviso,  no  persons  could  gain  a  legal  settlement  by  " 


mere  residence,  unless  their  names  were  registered  in  a  book  v. 
in  the  clerk's  office  in  the  town  where  they  intended  to  gain  a  ^  ' 
aettlement.  But  that  proviso  was  repealed  in  1821,  and  fur- 
nishes a  clue  to  the  intention  of  the  legislature.  The  term 
settlement,  in  the  commenoement  of  the  6th  section,  means 
nothing  more  than  mere  residence*  Burlington  v.  CalaiBf 
I  Vt.  R.  365. 

Oeo.  C.  Cahoan  for  defendant. 

The  law  in  this  case,  is  <<  Any  person  Aot^ing  a  ssft/emen^, 
in  any  town  in  thi$  Hate,  and  of  full  age,  who  shall  hereafter 
reside  in  any  other  town  in  this  state  for  the  term  of  seven  years, 
and  during  said  term  maintain  himself  or  herself  and  family 
and  not  become  cimrgeable  to  either  of  said  towns,  shall  be 
adjudged  to  gain  a  settlement  in  the  tovirn  in  which  he  or  she 
may  so  reside."  8th  sec.  act  of  1817,  Slade's  Comp.  Stat 
S9S.  The  langtiage  is  plain  and  explicit,  and  the  charge 
and  the  law  coincide.  The  court  below  are  fully  sustained 
by  the  statute,  and  its  judgment  should  be  affirmed. 

The  opinion  of  the  court  was  delivered  by 

HcBARD,  J. — This  pa«f>er  in  1621,  removed  from  the  stale 
of  New  Hampshire  into  the  town  of  Sutton,  and  resided  there 
till  1824,  when  she  removed  to  the  town  of  Burke,  and  resided 
there  ten  years,  supporting  herself.  She  then  moved  into  Wa- 
terford,  and  resided  there  five  years,  and  then  moved  to  Sutton, 
where  she  resided  until  removed  to  Burke,  under  the  order  in 
question. 

The  language  of  the  statute  is,  that  "  any  person  having 
a  settlement  in  any  town  in  this  state,  and  of  full  age, 
who  shall  hereafter  reside  in  any  other  town  in  this  state, 
for  the  term  of  seven  years,  and  during  said  term,  main- 
tain himself,  or  herself,  and  family,  and  not  become  charge- 
able to  either  of  said  towns,  shall  be  adjudged  to  gain  a 
settlement  in  the  town  in  which  he  or  she  may  so  reside." 

There  was  no  provision  of  the  statute  by  which  said 
pauper  had  gained  a  legal  settlement  in  this  state,  at  the 
time  she  went  to  residii  in  the  town  of  Burke,  in  1824  \  and 

Vol.  XV,     s.  a.  vol.  i.  91 
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Calidovia,  the  qncBtion  here  arises,  whether  she  could  gain  a  legal  set* 
1&I3.*      tiement  in  Burke,  by  residing  there  seven  yeare^  she  having 


"TTT       previously  no  legal  setllement  in  the  stale. 

9.  The  expression  of  the  statute  is  very  explicit,  and  does  not 

^°'^^'  seem  to  admit  of  any  doubt.  The  terms  setilemefU  and  2e- 
gal  settlement^  are  used  indiscriminately  in  this  state,  and  are 
well  understood  to  have  a  fixed  and  technical  meaning.  The 
diflference  between  the  term  settlement^  and  residence^  is 
palpable  in  the  section  of  the  statute  quoted.  This  section 
merely  points  out  the  mode  of  changing  a  settlemeni  from 
one  town  to  another.  Of  course,  the  person  must  first  have 
a  settlement,  before  he  can  change  it.  A  person  may  change 
his  residence  at  pleasure,  and  as  often  as  he  chooses ;  but 
this  imposes  no  liability  upon  the  town  in  which  he  resides, 
unless  his  residence  contains  the  statutory  requisite  for  a 
legal  settlement y  except  the  general  one,  which  is,  that  towns 
are  liable  to  support  such  poor  persons,  as  reside  in  such 
town,  havinjg  no  legal  settlement  in  the  state.  All  the  statutes 
on  this  subject  keep  up  a  studied  and  marked  distinctioo 
between  the  phraseology  of  coming  to  reside^  and  honing 
a  settlement. 

As  all  the  liabilities  of  towns  to  support  their  poor  are 
matter  of  strict  law,  we  are  bound  to  give  the  law  a  strict 
construction  ;  and,  by  so  doing,  in  this  case,  it  will  be  found, 
that  the  pauper's  residence  in  Burke,  of  more  than  seven 
years,  wanted  one  essential  requisite  to  give  her  a  settlement 
in  that  town ;  and  that  was,  a  previous  settlement  in  some 
other  town  in  this  state.  But  it  is  understood  that  this  ques- 
tion has  before  been  settled  by  this  court,  in  Windham  coun- 
ty, and  is,  therefore,  not  an  open  question. 

The  judgment  of  the  county  court  is  affirmed. 
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ClLBDOffU, 

State  or  Vekmomt  v.  Oiunei*  H.  Fbebman.  "Taid!* 

Where  it  becomes  Aeceesary,  in  chtLtg\ng  the  commisflion  of  an  ofTence,  to         Stele 
allege  that  a  certain  term  of  a  county  court  wa«  duly  holden,  it  is  not  auf-  •• 

fieient  to  allege  that  it  was  holden  by  and  before  the  chief  judge  of 
euch  court,  without  mention  of  any  anistant  judge.  If  either  of  the 
judges  is  named,  it  should  appear  that,  at  least,  a  quorum  of  the  court 
held  the  term. 

So  if  it  be  alleged  that  a  particular  cause  was  tried,  by  and  before  the 
chief  judge,  it  should  appear  that  one  or  both  of  the  other  judges  assisted 
to  try  it,  or  that  they  were  unable  or  disqaalified  to  ait  on  the  trial. 

This  was  an  indictment  for  a  misdemeanor,  charging  that 
the  respondent,  being  a  deputy  sheriff  in  attendance  upon 
the  Caledonia  county  court,  at  its  June  term,  A.  D.  1841, 
and  as  such  officer  of  said  court,  having  the  private  charge  of 
a  jury,  who  had  retired  to  agree  upon  their  verdict  in  a  cer- 
tain cause,  conversed  with  said  jury  touching  the  merits  of 
said  cause,  and  attempted  to  influence  their  verdict  in  the 
same,  in  violation  of  his  official  oath  and  duty. 

The  indictment,  after  the  caption,  commenced  as  follows  : 
<<The  grand  jurors  within  and  for  the  body  of  the  county  of 
'Caledonia  aforesaid,  now  here  in  court  duly  empannelled 

*  and  sworn,  upon  their  oath  present,  —  that  heretofore,  to 

*  wit,  at  the  county  court  begun  and  holden  at  Danville,  with- 

*  in  and  for  the  county  of  Caledonia,  on  the  first  Tuesday  of 
'  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

*  and  forty  one,  by  and  before  the  Hon.  Isaac  F.  Redfield, 
<  chief  judge,  there  came   on   for  trial    a    certain    action 

*  then  pending  in  said  court.  "  Slc.  The  county  court  hav- 
ing adjudged  the  indictment  sufficient  on  demurrer,  the 
respondent  brought  the  case  into  this  court  upon  exceptions 
to  that  decision. 

Upham  and  JSoddardy  for  the  respondent. 

The  indictment  is  defective,  because  it  is  therein  alleged 
that  the  action  in  favor  of  Parks  fy  Co.  v.  Richardsony  was 
tried  before  the  county  court  begun  and  holden  at  Danville, 
&c,,  by  and  before  the  Hon.  Isaac  F.  Redfield,  chief  judge. 
The  chief  judge,  we  say,  had  no  authority  to  open  and  I^old 
the  court;  consequently,  all  proceedings  before  him  were 
coram  nanjudice. 

The  statute  provides  there  shall  be,  in  each  county,  a 


Freeman. 
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Calbmnia,  county  court,  to  consist  of  one  chief  judge  and  two  assistant 
IM3.'  jtids^s,  to  be  appointed  for  each  county,  any  two  of  whom 
"^^  shall  be  a  quorum.  Stat.  ch.  26,  p.  159,  ^  3.  Sec.  28  pro- 
9.  vides  for  the  trial  of  a  cause  by  ooe  judge,  when  the  other 
judges  present  are  legally  disqualified  to  act  on  the  trial  of 
such  cause.  But  no  provision  is  made  for  one  judge,  in  the 
absence  of  the  other  two,  to  open  the  court  or  try  a  cause. 

The  defendant  is  charged  in  the  indictment  with  an  attempt 
to  <'  impede  and  corrupt  the  administration  and  due  coarse 
of  justice. ''  Now,  if  chief  justice  Redfield  had  no  right  to 
begin  and  hold  the  court,  there  was  no  administration  of 
justice  for  the  defendant  to  impede,  prevent,  or  corrupt. 

No  precedent  can  be  produced  in  support  of  this  indict- 
ment. If  chief  justice  Redfield  had  power,  under  any  cir- 
cumstances, to  begin  and  bold  a  county  court,  the  case  might 
be  different,  but  he  has  none. 

What  answer  then  can  be  given  to  this  objection  ?  The 
allegation,  that  the  court  was  begun  and  hoUen  by  a$id 
btf<Mre  the  Han.  Isaac  F.  Rtdjidd,  is  clear  and  unequivocal, 
and  cannot  be  denied.  Can  it  be  rejected  as  surplusage? 
We  think  not ;  for  it  is  a  necessary  ingredient  in  the  oflTence. 

Again,  it  is  a  general  rule,  that  an  allegation  in  pleadings, 
which  is  sensible  and  consistent  in  the  place  where  it  occurs, 
and  not  repugnant  to  antecedent  matter,  cannot  be  rejected 
as  surplusage,  though  laid  with  a  vide  licetf  however  incon* 
sistent  it  may  be  with  an  allegation  subsequent.  Rex  v. 
Stevens,  5  East,  244 ;  Arch.  PI.  &  Ev.  112,  113;  Arch. 
Crim.  PI.  56. 

The  rule  that  allegations,  not  essential  to  constitute  the 
offence,  may  be  rejected  as  surplusage,  does  not  extend  to 
allegations,  necessary  or  unnecessary,  which  are  descriptive 
of  the  identity  of  that  which  is  legally  essential  to  the  charge. 
Arch.  Crim.  PI.  107,  108. 

C.  P.  Howard,  State's  attorney. 

We  find  no  form  given  either  in  the  common  law,  or  by 
statute,  for  this  offence.  The  only  form  found  that  bears  any 
resemblance  or  analogy  to  this,  is  the  indictment  for  perjury 
and,  perhaps,  subornation  of  perjury,  in  which  cases  it  ia 
necessary  to  describe,  and  set  forth  in  the  indictment,  the 
court  or  authority,  before  whom  the  perjury  was  committed. 
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tt  is  contended  by  the  gorernmeDt  that  this  iodictoient  Oalbdohi 
is  drawn  in  oonfonnity  to  seTeral  precedents  found  in  the  ^^J|^* 
books.  True,  all  those  precedents  are  indietments  for  per- ' 
jury,  but  why  should  the  prosecuting  attorney  be  required 
to  use  greater  care,  or  more  strictness  and  certainty  in  draw- 
ing an  indictment  for  a  misdemeanor  than  for  perjury  ?  8 
Chit.  C.  L.  186,  189,  192, 231, 249,  251.  <'  An  indictment 
for  perjury  at  the  assizes  may  however,  allege  the  oath  to  have 
been  taken  before  one  of  the  judges  in  the  commission, 
though  the  names  of  both  are  inserted  in  the  exception."  1 
Chit.  C.  L.  243-4 ;  14  East  218 ;  n.  a;  1  Leach,  179,  150 ; 
5T.a.311;  1  Leach,  192. 

We  think  the  foregoing  precedents  and  aothorities,  togeth- 
er with  the  fact,  that  it  is  literally  true  that  the  caase  was 
tried  before  the  Hon.  Isaac  F.  Redfield,  are  sufficient  to  sup- 
port this  indictment,  in  the  absence  of  any  form  or  prece- 
dent given  for  the  offence  for  which  respondent  is  indicted. 

Should  the  court,  however,  consider  that  the  authorities 
and  the  arguments  adduced  do  not  warrant  the  conclusion  to 
which  we  have  arrived,  we  contend,  that  the  objectionable 
part  of  the^indictment  should  be  struck  out,  as  surplusage ; 
and  that  the  description  of  the  court,  before  which  the  ac- 
tion came  on  for  trial,  is  perfect,  and  set  forth  with  legal 
certainty,  after  striking  out  the  objectionable  part ;  and  the 
prosecuting  officer  would  have  omitted  that  part,  had  he  not 
undertaken  to  follow  some  of  the  above  precedents. 

The  distinction  between  material  and  immaterial  averments 
is  perfectly  well  settled  in  criminal  as  well  as  civil  cases ; 
and  if  the  averment  be  material,  that  is,  if  it  be  connected 
with  the  charge,  it  must  be  proved ;  but  if  it  be  wholly  super- 
fluous it  may  be  thrown  out  of  the  question.  1  Chit.  C.  L.  453. 

*'  It  is  a  general  rule,  that  whenever  an  averment  may  be 
wholly  rejected  without  prejudice  to  the  charge  or  action, 
proof  is  unnecessary."  ,  3  Stark.  £v.  1533 ;  2  East,  452 1 
Mann.  Dig.  381 ;  2  Church  Dig.  725  ;  4  Pick.  252. 

The  opinion  of  the,  court  was  delivered  by 
RoYCE,  J.  —  The  first  question  is,  whether  the  name  of  the 
judge,  where  it  occurs  in  the  commencement  of  the  count,  re- 
fers to  the  holding  of  the  county  court  for  the  June  term,  A. 
D.  1841,  or  to  the  trial  of  the  action  there  mentioned.    The 
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Oalioowia,  more  obvious  application  is  to  the  holding  of  the  court.  This 
1843.'  construction  is  according  to  the  usual  rules  of  composition 
and  punctuation,  whilst  it  corresponds  with  the  English  forms 
in  cases  having  the  nearest  resemblance  to  the  present.  Id** 
dictments  for  perjury,  committed  in  trials  at  nisi  priuSy  as 
given  in  those  forms,  uniformly  introduced  the  name  of  the 
judge  by  whom  the  court  was  holden.  The  expressions  here 
used  may,  doubtless,  be  taken  to  refer  to  the  trial  of  the  ac- 
tion. But  this  becomes  a  less  plausible  and  consistent  read- 
ing when  it  is  considered,  that  in  our  practice  such  a  refer- 
ence to  the  particular  judge,  or  judges,  by  whom  a  cause  was 
tried  in  the  county  or  supreme  court,  is  not  only  quite  unu- 
sual, and  perhaps  unprecedented,  but  altogether  useless.  A 
trial  in  either  of  these  courts  proceeds  under  the  collective 
authority  of  the  court.  And  if  it  so  happens  that  one  judge 
may  legally  try  a  particular  cause,  he  possesses,  pro  hoc  tncCf 
the  judicial  power  of  the  entire  court,  and,  indeed,  becomes 
the  court.  There  is,  therefore,  no  more  occasion  for  naming 
the  single  judge  in  that  instance,  than  for  naming  all  the 
judges  in  common  cases.  The  trial  is  as  much  by  the  court  in 
one  case  as  the  other. 

But  the  English  forms  of  indictments  for  perjury  will  be 
found  to  differ  in  this  respect,  as  they  relate  to  a  trial  at 
nisi  prius,  or  to  a  trial  at  bar.  In  the  former  case  the  name 
of  the  judge  is  mentioned,  whilst  in  the  latter  none  of  the 
judges,  composing  the  court  or  acting  in  the  trial,  are  named. 
There  is  a  reason  for  this  difference,  arising  from  the  differ- 
ence of  authority  under  which  the  judges  act  in  the  two 
cases.  In  the  former,  the  authority  is  by  special  assignment  for 
the  particular  term  or  circuit ;  in  the  latter,  it  is  a  permanent 
authority  derived  immediately  from  the  law.  Hence,  in  order 
to  show  that  there  was  a  legal  session  for  holding  pleas  in  the 
one  case,  the  name  of  the  judge  and  his  appointment  to  that 
service  should  be  alleged ;  but  in  the  other,  no  special 
appointment  being  necessary,  neither  the  names  of  the  judges^ 
nor  their  authority  to  act  as  such,  need  be  averred.  The 
authority  in  one  case  emanates  from  the  special  appoint- 
ment ;  in  the  other  it  is  inherent  in  the  court  as  a  permanent 
tribunal.  And  such  is  the  case  here.  It  appears,  therefore, 
that  if  the  present  indictment  is  understood,  in  this  particu- 
lar, as  being  descriptive  of  the  authority  by  which  the  term 
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was  hddeD,  it  receives  no  support  from  precedent.     Neither  Galbjmiu 
can  it  derive  any  from  our  statute,  which  expressly  requires       ]3!^3 ' 
at  least  two  of  the  judges,  to  constitute  a  legal  county  court " 
for  the  transaction  of  business. 

Upon  the  other  construction  the  indictment  would  appear 
to  be  no  less  defective.  One  judge  of  the  county  court  has 
DO  general  authority  to  try  a  cause.  He  can  only  do  so  whea 
the  other  judges  present  ( and  there  must  be  one  such  at 
least )  ''  are  legally  disqualified  to  act  on  the  trial  of  such 
cause.  "  R.  S.  ch.  25,  ^  28.  Consequently,  in  order  to 
show  such  a  trial  to  have  been  competent  and  legal,  it  should 
be  allied  that  the  other  judges  were  disqualified  to  act  in  it. 

But  it  is  urged  that  the  name  of  the  judge  may  be  striken 
from  the  indictment  as  surplusage.  The  distinction  is  be- 
tween averments  which  are  material  and  pertinent,  and  those 
which  are  wholly  immaterial  or  not  pertinent.  Now  it  would 
doubtless  have  bieen  sufficient  in  this  instance  to  say  that  the 
term  was  duly  holden,  without  naming  any  of  the  judges. 
But  since  it  could  not  be  holden  to  any  effective  purpose 
without  judges,  the  name  of  the  judge  alleged  to  have  held  it, 
becomes  descriptive  of  the  court,  and  the  holding  of  the  term. 
The  name  is  thus  rendered  material  and  cannot  be  rejected. 

The  result  is,  that  upon  no  ground  can  the  indictments  be 
sustained  without  the  aid  of  those  intendments  which  are 
never  extended  to  the  support  of  a  criminal  accusation. 

Judgment  that  the  indictment  is  insufficient. 


Carleton  H.  Hill  v.  Josiah  Bellows. 

When  a  debtor,  aga'mst  whom  there  is  cause  of  action,  is  out  of  the  state  at 
the  time  the  cause  of  action  accrues,  the  statute  of  limitations  will  not 
run  on  the  demand,  unless  he  returns  into  the  state,  and  that  fact  10 
known  to  the  creditor. 

If  a  debtor,  absent  from  the  state,  would  avail  himself  of  the  statute  of  limi- 
tations on  the  ground  of  his  having,  in  the  state,  property  subject  to  at- 
tachment, it  is  incumbent  on  him  to  show  this  fact ;  and  it  is  not  suffi- 
cient to  show  that  he  has  deeds  of  land  on  record,  without  showing  a  title 
in  himself. 

The  certificate  of  a  town  clerk,  that  a  person  has  not  conveyed  land,  ia  not 
evidence  of  that  fact,  but  it  most  be  proved  by  the  oath  of  a  witness  or 
witnesses. 

This  was  an  action  of  book  account,  originally  brought 
before  a  justice  of  the  peace  and  appealed  to  the  county 
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i^ALXDoiriA,  oMrt,  January  temi}  18489  where  judgment  to  account  was 
1843^'     rendered,  and  the  case  referred  to  an  auditor  who  made  his 
report  subalantially  as  follows :  — 

That  on  the  9th  day  of  May  1848^  the  parties  appeared 
before  him  and  were  heard  with  their  allegations  and  proofs. 
The  defendant  plead  in  bar  the  statute  of  limitations —  the 
whole  of  said  account  having  accrued  more  than  six  years 
previous  to  the  plaintiflf 's  action.  The  plaintiff  objected  to 
said  plea  on  the  ground  that  it  was  too  late  to  plead  the  stat- 
ute of  limitations  after  judgment  to  account,  which  objection 
was  overruled  by  said  auditor.  The  plaintiff  then  replied  over 
to  the  defendant's  plea  in  bar,  that  the  defendant,  since  the 
plaintiff's  cause  of  action  accrued,  has  ever  resided  without 
this  state,  neither  had  he  known  property  within  this  state, 
which  could  be  attached  by  the  ordinary  process  of  law. 
Traversed  by  the  defendant.  The  plaintiff  proved  that  the 
defendant  had  resided  out  of  the  state  ever  since  the  plaiii- 
tiff's  cause  of  action  accrued. 

The  defendant  proved  that  he  had  been  casually  in  this  state, 
and  also  offered  in  evidence  a  record  copy  of  a  deed  from 
Miles  Coe,  collector  of  a  land  .tax  in  Easthaven,  to  the  defen* 
ant,  dated  February  9,  1881,  acknowledged  and  recorded, 
conveying  to  said  defendant  certain  lands  in  Easthaven,  and 
also  a  certificate  of  the  county  clerk  of  Essex  county,  that 
there  was  no  conveyance  of  said  lands  from  said  defendant 
on  record  in  his  office.  The  defendant  also  offered  in  evi- 
dence an  office  copy  of  a  deed  from  Erastus  Cutler,  collector 
of  a  land  tax  in  Guildhall,  to  the  defendant,  dated  October 
6,  1630,  acknowledged  and  recorded,  purporting  to  convey 
to  defendant  certain  lands  in  Guildhall,  and  also  the  deposi- 
tion of  John  Dodge,  town  clerk  of  said  Guildhall,  that  there 
was  no  conveyance  of  said  land  from  the  defendant.  The  de- 
fendant also  offered  in  evidence  a  deed  from  B.  Cluimby  to 
himself,  dated  November,  1806,  and  recorded  November,  13, 
1806,  purporting  to  convey  to  defendant  certain  lands  in 
Lunenburgh  ;  also  a  deed  from  Samuel  King  to  Bellows  & 
Stone,  dated  January  6,  1804,  recorded  January  7,  1804, 
purporting  to  convey  lands  in  Lunenburgh ;  also  a  deed  from 
J.  Sessions  to  Bellows  (&  Stone,  dated  September  27,  1804, 
and  recorded  October  13,  1804,  purporting  to  convey  lands 
in  Lunenburgh.    The  defendant  also  offered  in  evidence  a 
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certificate  of  the  town  clerk  of  Lunenbai^h  that  there  was  no  Calsdokia, 
conveyance  of  these  lands  on  record  from  said  Bellows,  which       1343.' 


was  objected  to  by  the  plaintiflT  and  rejected  by  the  auditor.        ^.|| 

The  plaintiff  then  proved  that,  in  the  year  1837,  the  de-  v. 
fendant  received  a  deed  from  Thomas  Carlisle,  of  Lancaster, 
N.  H.  of  a  quantity  of  land  in  this  state,  including  most  of  the 
lands  embraced  in  the  above  described  deeds,  under  a  verbal 
agreement  that  he  should  hold  it  in  trust  for  the  creditors  of 
Carlisle,  and  that  it  was  generally  supposed  that  Bellows  own- 
ed n6  real  estate  in  this  state,  except  in  trust  as  aforesaid. 

The  auditor  decided  that  the  deeds,  offered  in  evidence  by 
the  iflfefendant,  unaccompanied  by  evidence  of  title  in  the 
grantors,  and  without  evidence  in  support  of  the  vendue  sales 
of  the  collectors,  are  not  sufficient  evidence  to  establish  the 
fact  that  the  defendant  had  known  property  in  this  state. 

The  defendant  proved  that,  during  the  last  six  years,  he 
had  been  repeatedly  in  this  state,  and  occasionally  with  per- 
sonal property,  but  did  not  offer  to  prove  that  this  was  at  any 
time  known  to  the  plaintiff ;  whereupon  the  auditor  decided 
that  the  plaintiff's  action  was  not  barred  by  the  statute  of 
limitations.  It  also  appeared  in  evidence  that,  after  the 
commencement  of  the  present  action,  the  defendant  acknowl- 
edged there. was  an  unsettled  account  between  him  and  the 
plaintiff,  of  long  standing,  and  that  they  had  never  settled. 

The  auditor  then  proceeded  to  examine  the  accounts  of 
the  parties,  and  allowed  the  plaintiff  items  of  his  account 
amounting  in  the  whole,  deducting  the  items  disallowed,  to 
$58.79.  The  auditor  allowed  the  defendant's  account,  which, 
together  with  the  items  of  credit  on  plaintiff's  account, 
amounted  to  1)^50.66  ;  leaving  a  balance  due  to  the  plaintiff  of 
$8.15,  to  which  the  auditor  added  interest  from  Jan.  6, 1833, 
and  found  due  to  the  plaintiff  the  sum  of  $13.68,  to  balance 
book  accounts  between  him  and  the  defendant. 

On  the  trial  of  this  case  before  the  auditor,  it  appeared 
that  the  plaintiff  resided  in  Guildhall  about  two  years  after  the 
cause  of  action  accrued,  and  in  Danville;  since,  more  than 
six  years  next  preceding  the  commencement  of  this  action ; 
that  the  admission,  made  by  the  defendant,  that  there  was 
an  unsettled  account  between  him  and  plaintiff,  was  made 
during  the  trial  before  the  auditor ;  and  that,  on  said  trial, 

Vol.  XV.  s.  lu  vol.  i.  92 
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Calkoonia,  the  defendant  insisted  that  there  was  a  balance  due  him  from 
1843.'      the  plaintiflT. 

"^l  The  defendant  excepted  to  the  report  for  the  causes  fol- 

!»•  lowing  : 

1 ,  The  auditor  erred,  in  law,  in  rejecting  the  certificate  of 
the  town  clerk  of  Lunenburgh,  as  to  tiie  state  of  the  town 
records.  2.  The  auditor  erred  in  deciding  that  the  convey- 
ance to  the  defendant  from  Thomas  Carlisle,  with  a  verbal 
agreement  that  the  lands  conveyed  should  be  held  in  trust 
for  the  payment  of  certain  debts,  deprived  them  of  the  qual- 
ity of  attachability,  in  behalf  of  creditors  without  notice  of 
the  trust.  3.  The  auditor  erred  in  admitting  evidence  of 
what  was  generally  supposed  as  to  defendant's  owning  lands 
in  this  state.  4.  The  auditor  erred  in  deciding  that  the 
deed  from  Carlisle,  with  a  verbal  declaration  of  trust,  be- 
cause it  included  most  of  the  lands  described  in  the  several 
deeds  and  copies  of  deeds  shown  by  the  defendant,  shottid 
have  the  same  eifect  as  if  it  had  included  all  of  them.  5. 
The  auditor  erred  in  deciding  that  the  several  deeds  of  lands 
in  Lunenburgh  were  insufficient  to  show  that  defendant  had 
known  property  in  this  state,  which  might  have  been  attached, 
unless  accompanied  by  evidence  of  title  in  the  grantors.  6. 
The  auditor  erred  in  deciding  that  collectors'  deeds  of  lands 
were  insufficient  for  the  same  purpose,  unless  accompanied 
by  evidence  of  the  regularity  of  the  vendue  sales.  7.  The 
auditor  erred  in  deciding  that  frequent  and  repeated  visits  of 
defendant  to  this  state,  and  sometimes  with  personal  proper- 
ty, unless  it  were  actually  proved  that  plaintiff  knew  of  such 
visits,  would  have  the  effect  of  suspending  the  statute  of 
limitations.  8.  The  auditor  erred  in  deciding  that  the  ac- 
knowledgement of  defendant,  made  after  the  commence- 
ment of  this  suit,  that  there  was  an  unsettled  account  be* 
tween  him  and  plaintiff  of  long  standing,  and  that,  they  never 
had  settled,  was  equivalent  to  a  new  promise  to  pay  any 
balance,  or  any  portion  of  plaintiff's  account,  when  no  deal- 
ings had  occurred  between  them  within  the  last  six  years. 

The  county  court  overruled  the  exceptions,  and  rendered 
judgment  on  the  report,  for  plaintiff;  to  which  the  defend* 
ant  excepted. 

C.  DaviSt  for  defendant. 

1.  The  auditor  erred  in  excluding  the  certificate  of  the 
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town  clerk  of  Lunenburgh,  that  there  was  no  conveyance  on  Caleookia, 
record,  from  the  defendant,  of  the  lorids  deeded  to  him  by       1843.' 
Quimby  and   others.     The  certificate  of  a  public  officer,        j^j 
having  by  law  custody  of  records,  is  evidence  not  only  of         »• 
what  %$y  but  of  what  is  not  found  on  record.   1  Stark.  Ev. 
173.     Perhaps  the  fact  asserted  in  the  certificate  will  be  pre- 
sumed. Greenl.  Ev.  46-7. 

2.  The  auditor  erred  in  his  construction  of  sect.  10,  ol4^ 
Rev.  Laws,  291,  under  which  he  decided  that  the  deeds 
from  Quimby  and  others  to  defendant  did  not,  without  fur- 
ther evidence  of  good  title  in  the  several  grantors,  show  that 
the  defendant  possessed  known  property  in  this  state,  which 
could,  by  the  common  and  ordinary  process  of  law,  be 
attached.  The  record  of  the  deeds  was  constructive  notice 
to  all  the  world  of  defendant's  ownership.  It  is  immaterial 
whether  the  fact  of  ownership  was  known  to  the  plaintiff  or 
not.  Tucker  v.  fTells,  12  Vt.  R.  240.  The  case  of  Mazozon 
V.  Foot,  1  Aik.  R.  282,  bears  a  strong  analogy  to  the  pres- 
ent. 

3.  The  evidence  of  title  was,  at  least,  prima  facie,  suflS- 
cient  to  enable  the  defendant  to  have  recovered  in  an  ac- 
tion of  ejectment;  and  much  more  ought  it  to  be  sufficient 
here,  where  the  question  is  not  so  much  whether  the  pluin- 
tiflf  could  obtain  satisfaction  for  a  judgment  recovered,  as 
whether  he  could  obtain  legal  service  of  a  writ.  Byron  v. 
Crowninahield,  1  Pick.  R.  266  ;  15  do.  190. 

4.  It  is  well  settled  law  in  Massachusetts,  New  York, 
Maine,  and  in  this  state,  that  the  simple  admission  of  the 
existence  of  an  old,  unsettled  account,  made  while  a  party 
«tiH  insists  on  the  statute  of  limitations,  and  denies  his  indebt- 
edness, cannot  be  construed  into  a  waiver  of  the  benefit  of 
the  statute,  or  a  revival  of  the  promise  to  pay.  Tlicre  is  no 
modern  decision  to  favor  such  a  notion.  Phelps  v.  Stewart 
tfWood,  12  Vt.  R.  256;  Blake  ^  Hart  v.  Parleman,  13  Vt. 
R.  574;  Bangs  v.  Uall,  2  Pick.  368;  5  Binney,  380; 
Ready.  Wilkinson,  2  Brown's  R.  (app.)  16;  Whiting  v. 
Bigelow,  4  Rck.  R.  1 10  ;  Bailey  v.  Crane,  21  Pick.  R.  323  ; 
Danforth  v.  Culver,  11  Johns.  R.  146;  Sands  v.  Gelston,  • 
15  Johns.  R.  5U  ,  Cambrage  v.  Hobart,  10  Pick.  R.  232; 
Sigourney  v.  Drury,  14  Pick.  R.  390  ;  Parley  v.  Little,  3 
Greenl.  R  ;   Deshora  v.  Eaton,   4  Greenl  413  ;  Hancock  v. 
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Caledokia,  Bliss,  f  Wend.  367 ;  WelyeH  v.  Bussan,  11  Wheat.  309; 
^^t'     BeU  V.  Morrison,  Pet.  S,  C.  R.  351 ;  Barnard  v.  BaHholo- 
^^       mew,  22  Pick.  R.  291. 


Bellowt. 


T.  Howard,  for  plaintiff. 

We  contend  that  a  vendae  deed  of  land  in  Easthaveo, 
Guildhall  or  Lunenburgh,  or,  in  fact,  any  deed  of  land,  un- 
accompanied with  other  proof  of  title,  does  not  show  the 
defendant  possessed  of  such  known  property,  as  plaintiff  is 
bound  to  take  notice  of,  and  attach,  to  avoid  the  statute  of 
limitations,  neither  will  any  title  to  land,  in  any  town  in  this 
state,  when  more  than  ordinary  diligence  is  required  t» 
learn  the  fact,  be  considered  known  property  within  the 
meaning  of  the  statute. 

Plaintiff  was  under  no  obligation  to  attach  property  of  a 
doubtful  title  or  ownership,  in  order  to  keep  his  demand 
alive.  The  object  of  the  plaintiff,  when  he  sues  his  demand 
should  always  be  to  obtain  pay,  part  pay,  or  security,  and 
he  should  not  be  encouraged,  much  less  compelled,  to  sue 
for  any  other  purpose.  5  Mass.  362  ;  6  Pick.  364,  243-4. 
If  the  court  should  differ  from  these  views  we  remark. 

Plaintiff  relies  upon  a  new  promise.  The  auditor  finds 
that  the  defendant  acknowledged,  after  the  commencement 
of  this  action,  that  there  was  an  unsettled  account  between 
him  and  plaintiff,  of  long  standing,  and  that  they  had  neyer 
settled,  and  defendant  insisted  that  there  was  a  balance  due 
him  from  plaintiff.  It  has  been  held  that  the  slightest  ac- 
knowledgment will  take  the  case  out  of  the  statute  of  limi- 
tations ;  as  where  the  defendant  said,  *'  I  am  ready  to  account 
but  nothing  is  due  to  you."  2  T.  R.  760 ;  1  Esp.  437  ;  3 
do.  157  ;  4  East,  598 ;  2  Cowp.  548;  3  Mass.  271  ;  7  do. 
517.  An  admission  of  mutual  unliquidated  accounts,  oo 
which  each  party  claims  a  balance,' takes  the  case  out  of  the 
statute.     2  Cond.  U.  S.  R.  177  ;  3  Mason,  457. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  —  The  only  questions  in  this  case  arise 
on  the  decision  ff  the  auditor  in  relation  to  the  statute  of 
limitations. 

The  14th  section  of  the  statute  for  the  limitation  of  ac- 
tions provides,  that  *'  if,  at  the  time  when  the  cause  of  action 
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■ 

of  a  peraonal  nature  shall  accroe  againsl  any  peraoD>  faje  ahall  C^umwia, 
be  out  of  the  state,  the  action  may  be  commenced  within  the       x^' 
time  limited  therefor,  after  such  person  shall  come  into  the        ^j|j^ 
state."     There  is  another  clause  in  this  section,  which  pro-         ». 
vides,  that  if,  '^  after  any  cause  of  action  shall  have  acortted»  ^*** 

and  before  the  statute  has  run^  the  person  against  wboo^  it 
has  accrued  shall  be  absent  from,  and  reside  out  of^  the  state, 
and  shall  not  haye  known  property  within  this  state,  which 
could,  by  the  common  and  ordinary  process  of  law,  be  At- 
tached, the  time  of  his  absence  shall  not  be  taken  as  any  part 
of  the  time  limited  for  the  commencement  of  the  action/' 
The  statute  in  existence  prior  to  the  passing  ot,  the  Revised 
Statutes,  was  somewhat  similar  in  its  provisions* 

The  auditor  has  found,  that  the  defendant  resided  out  pf 
the  state  at  the  time  the  cause  of  action  accrued  ;  and  though 
it  was  proved  that  the  defendant  had  been  within  this  state 
repeatedly  within  six  years,  with  personal  property,  yet,  it 
was  not  proved,  nor  was  there  any  offer  to  prove,  tlmt  this 
was,  at  any  time,  known  to  the  plaintiff.  The  account, 
therefore,  was  not  barred  by  the  statute  of  limitations,  accor* 
ding  to  the  authority  of  the  case  of  Mazozon  fy  Sperry  v. 
Foot,  1  Aik.  282. 

The  defendant,  however,  insisted  that  the  statute  should 
run,  as  he  had  known  property  within  the  state  which  coold, 
by  the  ordinary  process  of  law,  be  attached.  It  is  question- 
able, whether  this  clause  of  the  statute  has  any  application 
whatever  to  the  case  under  consideration,  inasmuch  as  it  is 
found  that  the  defendant  resided  and  was  out  of  the  state  at 
the  time  the  cause  of  action  accrued.  If  it  has  any  applica- 
tion, it  was  incumbent  on  the  defendant,  if  he  intended  to 
avail  himself  of  its  provisions,  to  prove  that  he  had  known 
and  visible  property  within  the  state  from  which  the  plaintiff  * 
could  have  satisfied  his  demand,  by  attachment  and  levy  of 
an  execution.  It  obviously  falls  very  far  short  of  proving 
this  fact,  to  prove  that  he  had  deeds  of  land  on  record,  with- 
out any  further  proof.  The  auditor  correctly  required  him 
to  prove  title  in  his  grantors,  or,  in  respect  to  the  vendee 
deeds,  authority  in  the  collector  to  sell  and  convey,  as,  with- 
out such  proof,  the  evidence  did  not  prove  any  property  in 
the  lands,  described  in  the  deeds,  in  the  defendant. 

The  certificate  of  the  town  clerk,  offered  in  evidence*  was 
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CAI.BMVIA,  of  no  importance.    If  the  defendant  had  known  property  in 

^m^     hifloaelf  in  any  lands,  it  was  not  necessary  or  proper  for  hifld 

^  q       ""  to  show  negatively  that  he  bad  not  conveyed  the  same  away. 

•.         Moreover  if  it  had  become  necessary  to  prove  that  there  was 

so  conveyance  from  him  on  record,  the  legitimate  proof  of 

that  fact  woold  have  been  the  oath  of  the  town  clerk  or  some 

one  who  had  examined  the  records.     The  certificate  of  the 

town  clerk  is  evidence  of  what  is  on  record,  bat  he  is  not  a 

certifying  officer  as  to  what  does  not  appear  on  record. 

This  view  of  the  case  renders  it  unnecessary  for  ns  to  ez- 
amine  the  question  as  to  the  admissions  or  acknowledgmentt 
of  the  defendant.  From  the  view  already  taken,  the  statute 
bad  not  run  on  the  account  of  the  plaintiff.  The  judgment 
of  the  eoasty  court  is,  therefore,  affirmed. 


William  McGregor  v.  Harris  Buobee. 

B.  N.  and  K.  cz^eated  notes  to  McO.  on  Uie  pnreiiAM  of  a  Mw-niU.  AJ^ 
ter wards  B.  sold  to  N.  bis  share,  without  making  anj  contract  that  N. 
should  indemnify  him  againit  the  notes  to  McG.  N.  and  K.  aflerwarda 
•old  the  mill  to  O. ;  —  He/d,  that  B.  could  not  defend  against  the  notes 
he  gave  to  McG.  in  consequence  of  any  ezecntorj  contract  between 
MeO.  and  N.  to  which  B.  was  not  a  part/. 

A  parol  contract  between  McG.,N.  and  G.  might  be  Taried  or  controUed  bgr 
them  before  it  was  executed. 

A  receipt  or  writing  is  the  best  evidence  of  a  contract,  and  is  not  to  be 
eontrolled  by  any  oral  testimony  relating  to  the  contract,  unless  the  con- 
tnot  evidenced  by  the  writing  or  receipt  is  rescinded. 

N.  4^Id  lawfully  dispose  of  the  notes  or  property  received  oa  his  sale  to 
G.  without  applying  the  proceeds  to  the  benefit  of  B. 

Assumpsit,  on  a  joint  and  several  promissory  note,  for  one 
hundred  dollars,  signed  by  defendant  and  Myron  S.  KtmbaH 
and  Ethan  H.  Nichols,  payable  to  plaintiff  in  sii  years  from 
date,  with  interest,  dated  March  13,  1834.  Plea,  general 
issue,  and  trial  by  jury. 

On  the  trial  in  the  county  court,  the  defendant  oflfered 
Myron  8.  Kimball,  he  being  first  duly  released,  as  a  witness, 
— »the  elocution  of  the  note  being  first  admitted  —  who  tes* 
tified  that  the  note  sued,  together  with  sii  other  notes  of  one 
hmidred  dollara  each,  which  notes  were  payable,  the  first  in 
one  year  firom  date,  and  the  others  yearly  after,  in  suecesMon, 
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were  executed  by  the  defendani  and  mid  If  yroa  S.  KioH  Gti.Bt^viA', 

bell  aod  ooe  Elban  H.  Nicbole  to  the  plaintiff;  and  were     ""l^; 

all  of  like  deacription,  except  as  to  Ibe  timea  when  pay-   ji.oiiZT' 

able.    The  ooosideration  of  these  notes  was  a  saw*roill,  at     _  v. 

that  time  sold  and  deeded  to  defendant  and  Kimball  aod 

Nichols  by  the  plaintiff;  and  the  plaintiff  received  back  at  tini 

time,  a  mortgage  deed  of  the  saw-mill,  to  secure  the  payaMut 

of  the  said  notes.    In  February,  ]8s^6,  Bugbee  sold  his  in* 

terest  in  the  mill  to  Nichols,  and  on  the  5th  of  Marchi  1888, 

Kimball  and  Nichols  sold  the  mill  to  one  Lewis  Gihnan,  for 

seven  hundred  dollars,  and  received  one  hundred  and  fifty 

dollars  down,  and  Oilman's  notes,  secured  by  a  mortgage  of 

the  mill,  for  five  hundred  and  fifty  dollars,  which  notes  were 

made  payable  to  Kimball  and  Nichols,  with  interest,  annually, 

the  first  for  one  hundred  dollars  in  one  year  from  date,  and 

the  rest,  with  the  exception  of  the  last  note,  for  one  hundred 

dollars  each,  and  the  last  for  fifty  dollars,  payable  yearly,  in 

succession,  there  being  six  of  said  Oilman's  notes.    The  sale 

to  Oilman  was  under  the  following  circumstances.     At  the 

time  of  the  sale,  and  before  it  was  consummated,  the  phin- 

tiff,  McGregor,  was  called  in,  Oilman,  Nichols  and  Kimball 

being  together,  for  the  reason  that  Oilman  was  unwilling  to 

make  the  purchase  unless  the  old  notes  and  mortgage  be* 

tween  Kimball  and  Nichols  and  McGregor  could  be  so 

arranged  that  they  should  be  no  incumbrance  on  the  mill, 

and  Kimball  and  Nichols  were  desirous  to  sell  the  mill  aod 

close  up  their  other  business,  as  they  were  about  leaving  the 

country ;  and  McGregor  and  Kimball  and  Nichols,  on  that 

occasion,  made  and  entered  into  the  following  contract,  vis : 

that  the  Oilman  notes  should  be  received  by  McGregor  io 

payment  of  the  old  notes,  and  McGregor  was  to  wait  until 

the  new  notes  were  due,  and  if  they  were  paid  he  was  to 

have  no  recourse  to  the  old  notes,  but  they  were  to  be  oon* 

sidered  as  paid  and  Extinguished ;  McGregor  holding  both 

sets  of  notes  and  mortgages.     Among  the  considerations 

of  this  contract  was  the  fact  that  the  last  set  of  notes 

exceeded  what  was  due  on  the  first  set,  by  a  number  of  dot- 

lara,  and  the  last  set  were  on  annual  interest  and  the  firet 

pigrable  with  simple  interest.   The  notes  and  mortgages  were 

not  thenJtransferred  to  the  plaintiff,  nor  was  the  cootrmctin 

any  manner  closed  except  its  terms  settled,  but  ll»  I 
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Caledohia,  wm  lobe  consummated  yery  soon  afterwmrds.  On  the  18th  cf 
^^;      April,   1838,  KimtNill  took  a  receipt  of  that  date  from 

McGregor,  which  is  as  follows : 
e  ngoT       ^^  Received  of  Myron  S*  Kimball  two  promissory  notes, 
Bos^ee.     i  giy^ii  fQ|.  one  hundred  dollars  each,  the  first  payable  in  two 

*  years  from  date,  the  second  payable  in  four  years  from  date, 

*  and.made  payable  to  Ethan  H.  Nichols  and  M.  S.  Kimball, 

*  dated  March  5th,   1888,  both  given  on  interest  annually, 

*  signed  by  Lewis  Oilman,  to  account  for  as  follows,  tHe  : 
'  Whereas  I  hold  against  said  Kimball  three  promissory  notes, 
Validated  March  12,  1834,  given  for  one  hundred  dollars 
'  each,  on  interest,  and  made  payable  to  William  McGregor, 
^  signed  E.  H.  Nichols,  Harris  Bugbee,  and  M.  S.  Kimball, 

<  the  first  dne  March  12,  1838,  the  second  due  March  12, 

*  1839,  the  third  due  March  12,  1840.  As  to  the  last  de- 
'scribed  notes,  Miron  S.  Kimball  is  to  pay  me  the  one-half, 

*  amounting,  principal  and  interest,  to  one  hundred  and 
^eighty-six  dollars,  the  12th  of  March,  1888.  Now  I  hereby 

*  agree  that  if  said  notes  are  paid  by  Gilman  to  me,  I  am  to 

<  indorse  the  one-half  of  the  last  described  notes  satisfied ;  if 
^  not  paid,  then  said  K.  is  to  pay  me,  and  give  up  this  re* 

*  ceipt,  by  giving  him  up  said  Oilman's  notes,  on  demand. 

William  McGregor. 
<'  Attest,  Ethan  H.  Nichols." 

At  that  time  it  was  talked  over,  and  distinctly  understood, 
and  agreed,  by  McGregor  and  Kimball  an'd  Nichols,  that  the 
business  should  soon  be  consummated,  in  accordance  with  the 
foregoing  contract,  between  McGregor  and  Nichols.  The 
plaintiff  then  read  in  evidence  a  receipt  executed  by  McGre- 
gor to  Nichols,  dated  the  17th  of  September,  1838,  of  the 
following  tenor : 

<^  Received  of  E.  H.  Nichols  four  notes  against  Lewis  Gil- 

<  Boan,  all  dated  March  5,  1838,  and  all  with  interest,  an- 
tonally,  one  for  the  sum  of  fifty  dollars,  payable  in  six  years 

*  from  date,  one  for  the  sum  of  one  hundred  dollars,  payable 
^  in  five  years  from  date,  one  for  the  sum  of  one  hundred  dol- 

<  lars,  payable  in  three  years  from  date,  and  the  other  for  the 
^  sum  of  one  hundred  dolhrs,  payable  in  one  year  from  date, 
^  with  fifty  dollars  indorsed  on  the  last  described  note,  July 
'  19,  1838,  which  I  promise  to  account  for  on  a  note  I  hold 
^against  said  Nichols  of  this  date,  for  ninety-eight  dollars 


Bagbee. 
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^'«m1  fiflMn  oenfSy  and  the  bthnoe  od  notes  I  hold  against  Calsdohu, 
'  said  Ei  H.  Nichols,  Harris  Bagbee,  and  Myron  S.  Kimball,      ^^3^; 
'if  said  notes  against  said   Gilman  are  paid;  said  notes    m^q^-^, 
'  against  Gilman  payable  to  said  Nichols  and  Myron  S.  Kim-     ^  v^ 
'  ball  or  their  order.  Wm.  McGaBGORi" 

It  appeared  that  all  the  Gilman  notes  and  the  mortgage 
were  at  that  time  in  the  hands  of  McGregor.  It  was  then 
ruled  by  the  court  that  the  said  receipts  must  govern  the 
case,  and  that  the  foregoing  parol  evidence,  in  reference  to 
the  contract  between  the  plaintiff  and  Kimball  and  Nichols, 
was  inadmissible.  The  plaintiff  then  proved  that  Nichols 
held  his  receipt  but  a  few  minutes,  or  at  most  but  an  hour 
or  two,  and  then  gave  it  up  to  McGregor,  and  it  was  then 
agreed  between  them  that  McGregor  should  keep  the  Gilman 
notes  receipted  in  the  Nichols  receipt,  and  should  collect 
them,  and  apply  the  proceeds  upon  a  liability  of  Nichols  to 
McGregor  upon  certain  covenants  in  a  deed  from  the  former 
to  the  latter.  In  this  state  of  the  case,  defendant  contended 
that  the  parol  evidence  excluded  by  the  court  should  be  ad- 
mitted to  go  to  the  jury,  but  the  same  was  excluded  by  the 
court.  Besides  the  evidence  before  detailed,  it  was  also 
proved,  by  the  defendant,  that  McGregor  knew  of,  and  was 
present  at,  the  sale  made  by  Bogbee  to  Nichols  of  his  inter- 
est in  the  mill ;  and  that  previously,  and  subsequently  to  the 
sale  from  Kimball  and  Nichols  to  Gilman  and  the  contract 
between  Kimball  and  Nichols  and  McGregor,  Kimball  noti- 
iied  defendant  of  what  was  doing  and  done,  and  consulted 
with  him  in  relation  to  it.  The  defendant  then  proved  that 
the  three  Gilman  notes,  which  first  became  due,  had  been 
fally  paid  when  they  became  due,  and  that  the  aforesaid  three 
Gilman  notes  were  all  that  were  due ;  that  no  application  or 
indorsement  of  the  moneys,  thus  received  by  McGregor,  had 
been  made  by  him  on  the  old  notes,  and  none  of  them  given 
up.  Defendant  further  offered  in  evidence  the  repeated 
declarations  and  admissions  of  McGregor  to  Bugbee  and 
others,  since  the  execution  of  said  receipts,  and  since  the  last 
agreement,  aforesaid,  between  Nichols  and  McGregor,  that 
he,  McGregor,  was  bound  to  wait  until  the  Gilman  notes 
were  due,  and  if  they  were  paid  he  had  no  right  to  call  on 
Bugbee,  and  no  claims  on  him.  For  the  purpose  of  showing 
a  direct  contract  to  that  effect,  between  McGregor  and  said 

Vol.  XV.  s.  r.  vol.  i.  93 
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^^MarS!!^^*  Bugbee,  tbe  defendant  alio  offeied  to  tlMm  ifail  Niebols  iNid 
1^3!'      no  right  to  control  tbe  Gilmvii  nolei^  or  ujr  ptit  of 


McGreffor   ®^^P^  ^"  accordance  with  the  terms  of  tbe  agreement  fint 
V.        made  with  McGregor,  by  Kimball  and  Nichoit.    A  vendiot 
"^  was  then  directed  by  the  court  for  the  plaintiff,  for  one-half 

of  the  note  sued  and  tbe  interest.  Tbe  court  ivfomed  Ibe 
counsel  that  if  the  evidence  last  ofered  should  go  to  tbe  jury 
they  should  give  in  cbaige  that  it  could  not  control  tbe  wiifr- 
ten  contract  between  the  parties,  and  so,  also,  of  all  thatpasa 
ed  between  the  parties  before  and  after  tbe  times  of  tbeeiecsH 
tion  of  the  receipts,  unless  they  should  be  satisfied  that,  after 
the  execution  of  the  receipt,  the  parties  rescinded  that  contract 
and  made  another  contract  such  as  defendant  contended 
for ;  and  that  it  was  competent  for  tbe  plaintiff  and  Nicbols, 
in  the  manner  specified,  to  apply  those  notes  to  otber  liabili- 
ties of  Nichols  to  McGregor,  it  being  admitted  that  the  oolea 
were  in  the  possession  and  control  of  Nichols  by  the  conaeal 
of  Kimball  and  with  the  knowledge  of  Bugbee.  Where- 
upon a  verdict  passed  for  the  plaintiff  to  recover  one-half  of 
the  amount  of  the  note  sued,  and  tbe  defendant  excepted  to 
the  decisions  of  the  county  court. 


-,  for  defendant. 


1.  The  first  question  is  whether  tbe  county  court  ened  io 
rejecting  the  parol  evidence  offered  by  defendant.  1.  We 
contend  they  did,  and  upon  this  part  of  tbe  case  cite  tbe  fol- 
lowing authorities.  2  Stark.  £v.  644,  545,  554,  555,  and 
note  on  last  mentioned  page ;  12  Pick.  R.  371 ;  1  Mason'a 
R.  9;  Chitty  on  Contracts,  kst  edition,  108,  109;  GreeoL 
on  Evidence,  354,  note  1.  2.  We  contend  tbat  this  parol 
evidence  should  have  been  admitted,  inasmuch  as  the  bill  of 
exceptions  shows  that  "  Nichols  held  his  receipt  bat  a  fear 
minutes  or,  at  most,  but  an  hour  or  two,  and  then  gave  it  op  to 
M'Gregor,and  it  was  then  agreed  between  tbera,"&rc.  by  parol. 
'  2.  The  second  question  in  the  case  is,  whether  the  county 
court  erred  in  taking  the  case  from  the  jury  and  directing 
a  verdict  for  the  plaintiff,  ruling  out  the  evidence  offered  by 
the  defendant  in  regard  to  the  admissions  of  the  plaintiff, 
&c.  On  this  point  the  fdlowing  cases  are  cited.  5  Vt.  R. 
107  ;  6  do.  191  ;  2  Aikens,240. 
3.  The  third  question  in  the  case  is,  wbetber  tbe  coBtem- 
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plit«d  ehtiige  of  the  cosrt  trot  correct.    On  this  head  we 
cite  the  following  aothoritieg.     11  Vt  R.  967 ;  3  Kent's 
Com.  18 ;  SMmmanei  cL  y.  Magnms,  11  East,  390  ;  Cock-    ^^^^ 
9k6it  T.  Benntt,  9  Term  R.  768 ;  Good  v.  Chuwmm,  22         v.     ^ 
Com.  L.  R.  89 ;  19  Com.  L.  R.  94 ;  20  John.  R.  78  ;  16     ®"«'*** 
Jdm.  R.  86. 

The  court  below  say  <<  it  was  competent  for  plaintiff  and 
Nicholt,  in  the  manner  specifiedy  to  apply  those  notes  to  other 
iiabilitaes  of  Nichols."  We  contend  there  is  error  in  this, 
inasmnch  as  there  was  a  fall  eiecutton  of  the  original  con- 
tract, made  by  all  parties,  when  the  notes  in  Nichols'  hands 
were  passed  to  M'Oregor.  The  agreement  between  Nichols 
and  |4aintiff  was  made  in  fraud  of  the  previous  contract, 
and  was  a  fraud  upon  Gilman,  Kimball  and  defendant.  1 1 
Vt.  R.  60. 

4.  We  insist  that  the  agreement,  set  up  by  defendant,  and 
executed  in  the  manner  described  in  the  bill  of  exceptions, 
is  a  sufficient  defence  to  the  action,  by  the  way  of  accord  and 
satisfaction,  or  accord  and  mutual  promises,  or  conditional 
payment ;  and  that  a  technical  release  was  unnecessary.  2 
Vt.  209 ;  3  Johns.  Cas.  243  ;  1  Dig.  N.  Y.  R.  9  and  10,  and 
cases  cited  ;  Chitty  on  Contracts,  last  edition,  760  to  779 ; 
5  Vt  R.  416;  Bryanl  v.  GaU,  2  Metcalf 's  R.  283  ;|Chitty 
on  Bilts,  last  edition,  196 ;  8  John.  R.  389 ;  15  Pick.  R.  534; 
18  Pick.  8S3,  414. 

D.  Hibhardy  jr.  Sf  B.  N.  l>ntn«,  argued  for  the  plaintiff, 
and,  to  the  point  that  an  agreement  never  to  pursue  Kim- 
ball upon  the  notes  would  constitute  no  defence  for  Bugbee, 
cited  5  Vt  R.  518  ;  8  T.  R.  168 ;  1  Swift's  Dig.  302  ;  Ptn- 
my  V.  Bugbu,  13  Vt.  R.  209 ;  i^feneer  v.  Williams  ei  al. 
eVt.]L20». 

To  the  point  that  the  parol  testimony,  offered  by  the 
defendant,  was  pr<^riy  excluded  by  the  county  court,  as  its 
tendency  was  to  contradict  the  written  receipts,  they  cited 
BraHey  v.  Beniley,  8  Vt.  R.  243 ;  jResd  v.  Wood,  9  do. 
985;  I$aa€$  v.£UUns,l  1  do; 679;  BipUy  v.  Page,12  do.  353. 

The  opinion  of  the  court  was  deli?ered  by 
Williams,  Ch,  J. — ^This  action  is  brought  to  recover  the 
amomit  of  one  of  six  promissory  notes,  executed  by  the  de- 
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Calbooiiia,  fendant,   Ethan  H.  Nicbols,  and  Myroa  S.  Kimbally  to  the 

^Zt*      plaintiff,  on  the  13tb  of  March,  1884.     Two  of  the  notes 

McQieffor"  ^^^  heretofore  sued  in  the  name  of  Pinney  as  indorsee  of 

9.        M'Gregor,  in  the  county  of  Orleans,  and  a  decision  waa 

Bagbee.     |^^^  j^  ^1^^^  ^^j^^  ^l^^^,^  ^^  reported  in  13  Vt.  R.  023;    The 

defence  is  not  presented,  in  this  case,  in  as  favorable  a  point  of 
view  as  it  was  in  that.  Indeed,  one  t trong,  prominent  factt 
which  appeared  in  that  caae,  was  not  proved  in  thia,  via :  the 
insolvency  of  Nichols,  and  his  agreement  to  indemnify  the 
defendant  from  the  note  now  in  controversy,  and  the  other 
notea. 

From  the  case  as  now  presented,  we  cannot  see  that 
the  defendant  either  proved  or  oflered  to  prove  any  de* 
fence  whatever  to  the  notes. 

The  defendant,  when  he  sold  his  interest  in  the  mill  to 
Nichob,  in  Feb'y,  1836,  did  not  require  Nichols  to  indemnify 
him  against  the  six  notes  which  had  been  executed  to  the 
plaintiff,  and  for  any  thing  which  appears  in  this  case,  the 
defendant  may  have  received  of  Nichols  the  full  value  of  the 
premises,  viz :  the  third  owned  by  him  ,and  which  he  deeded 
at  that  time.  The  testimony  did  not  prove,  or  tend  to  prove, 
that  the  note  in  suit  had  ever  been  paid  by  Nichols,  or  that 
any  contract  had  been  made  between  Nichols  and  the  defen- 
dant, Bugbee,  with  the  assent  of  M'Gregor,  by  which  Bugbee 
was  to  be  exonerated  from  the  payment  of  the  notes,  and  the 
plaintiff  to  look  to  Nichols  for  the  pay.  This  of  course 
disposes  of  the  defence. 

The  agreement,  which  was  proved  by  parol,  made  on 
the  5th  March,  1838,  was  for  the  benefit  of  Oilman,  prb* 
cipally,  to  which  the  defendant  was  not  a  party,  and  more- 
over was  entirely  controlled  by  the  contract,  evidenced  by 
the  receipt  executed  in  September,  1838,  by  the  plaintiff  to 
Nichols. 

The  bill  of  exceptions  is  not  drawn  up  with  that  precision 
and  accuracy  which  is  desirable.  The  practice  of  detailing, 
in  the  bill  of  exceptions,  all  that  passes  at  the  trial,  is  too 
common.  It  would  be  better  if  the  judges  who  allow  these  ex- 
ceptions,—and  we  are  all  faulty  in  this  particular,-*— would  strike 
out  all  the  superfluous  matter  which  is  usually  inserted  by  the 
counsel,  inasmuch  as  it  tends  rather  to  confuse  and  obscure 
the  real  point  in  controversy. 
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The  only  questioBS  of  law  which  were  decided  by  the  Calkdopia, 
court  below  appear  to  be  these,  that  the  receipt  executed  by       1^3  ' 
the  plaintiff  to  Nichok,  in  September,  1888,  was  the  beat        "^ 
«nd  only  CTidence  of  the  contract  between  them,  and  unless         •- 
this  was  rescinded,  and  another  one  subsequently  made,  as 
eontended  for  by  the  defendant,  it  could  not  be  altered,  varied 
or  explained  by  parol  eTidenoe,  and  further  that  Nichols  had 
an  unquestionable  right  to  receive  the  pay  on  the  notes  given 
bim  by  Gilman,  or  control,  or  dispose  of  them  as  he  thought 
.proper,  as  the  defendant  was  not  proved  to  be  a  party  t0, 
or  any  way  interested,  legally,  in  the  transactions  between  the 
plaintiff  and  Nichols  and  Gilman.     Whether  on  proof  of 
other  facts,  the  defendant  can  succeed  either  at  law  or  equiqr 
in  compelling  an  appropriation  of  the  avails  of  the  Gihnan 
notes  to  his  benefit,  is  not  a  question  now  before  us. 

The  judgment  of  the  county  court  is  affirmed. 


James  Bell  v.  Chables  Robebts. 

If  an  officer  be  required  to  make  a  levy  upon  real  estate,  and  make  the 
leTj  flo  defectiTe  that  no  title  pasaee  by  it,  he  is  liable  to  an  action  and  to 
nominal  damages,  notwithstanding  he  shows  that  the  debtor  had,  at  the 
time,  no  valid  title  to  the  land. 

This  was  an  action  on  the  case  for  damages  arising  from  a 
defective  levy  of  the  plaintiff's  execution  against  Nathaniel 
Sinclair  upon  a  piece  of  land  in  Hardwick,  by  P.  Bliss,  a  dep- 
uty appointed  by  the  defendant,  who  was  sheriff  of  Caledonia 
county.  Several  defects  are  set  forth  in  the  declaration,  only 
one  of  which  was  relied  on  at  the  trial,  viz :  that  the  sheriff's 
return  did  not  show  that  the  justice  of  the  peaoe,  who  ap* 
pointed  the  appraisers,  could  by  law  judge  between  the  par- 
ties in  civil  causes.  The  defendant  pleaded  the  general  issue 
which  was  closed  to  jury* 

On  the  trial  in  the  county  court,  the.  plaintiff  introdu- 
ced the  record  of  the  judgment  in  his  favor  against  Sii^ 
clair  and  the  orignal  execution  issued  thereon,  together 
with  the  officer's  return  of  his  levy,  which  were  read  without 
objection,  and  here  rested  his  case.  The  defendant  offered 
in  evidence,  to  defeat  the  plaintiff's  right  of  recovery,  a  certi* 
fied  copy  of  a  deed  from  Nathaniel  Sinclair  to  his  son,  Stefrfien 
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CiLXDoviA,  A.  Sinclair,  dated  Aagast  SSd,  1833,  of  the  premises  levied 
1843.'  ^^9  ^^^  of  certain  other  real  estate  lying  in  Hardwick,  and 
^^^JJ  also  a  copy  of  a  deed  from  one  William  Gray  to  N.  Sinchury 
».  ^  dated  the  8th  day  of  June,  1833,  conveying  the  premises  in 
question,  both  of  which  were  objected  to  by  plaintiff,  as  vh 
competent  evidence  for  any  other  purpose  than  to  nutigate 
damages,  which  objection  was  overruled  by  the  court,  and 
said  copies  of  deeds  were  read  to  the  jury.  The  plaintiff 
then  introduced  testimony  tending  to  prove  that  his  debt  ex- 
isted against  said  Nathaniel  Sinclair  prior  to  the  date  of  sud 
deed  from  Nathaniel,  to  Stephen  A.  Sinclair ;  that  said  deed 
was  fraudulent  as  against  the  creditors  of  said  Nathaniel ; 
that,  at  that  time,  the  grantee,  Stephen  A.  Sinclair,  resided  in 
Lisbon,  N.  H.  and  was  not  present  to  take  the  delivery  of  the 
deed,  or  to  assent  to  it,  but  that  there  had  been  a  previous 
contract  that  such  deed  should  be  made,  and  that  he  had 
ever  since  resided  without  this  state,  and  that  he  had  never 
since  been  in  Hard  wick.  The  plaintiff  also  introduced  evi- 
dence tending  to  show  that  said  conveyance  to  his  son  was 
fraudulent  in  fact,  and  made  without  valid  con8ideration,dux; 
that  afterwards,  when  said  conveyance  was  made  known  to 
the  grantee,  no  consideration  was  paid  therefor  to  the  grantor, 
and  no  credit  given,  or  release  or  discharge  given  for  any 
claim  or  demand,  which  the  said  grantee  held  against  the 
grantor,  if  he  held  any.  The  defendant  introduced  testimonj 
tending  to  sustain  the  validity  of  the  deed  from  Nathaniel  to 
Stephen  A.  Sinclair.  The  plaintiff  requested  the  court  to 
charge  the  jury,  that,  if  they  should  find  that  there  was  no 
fraud  in  feet  in  the  execution  of  the  said  deed  of  N.  Sinclair, 
to  S.  A.  Sinclair,  yet  the  plaintiff  would  be  entitled  to  recover, 
at  the  least,  nominal  damages ;  that  if  they  should  find  that 
said  conveyance  was  made  and  placed  on  record  by  the 
grantor,  without  the  knowledge  or  assent  of  the  grantee,  it 
would  be  inoperative  and  void  as  against  crediton,  whose 
debts  existed  at  the  time  of  said  conveyance,  even  though  it 
-might  be  valid  as  between  the  parties ;  that  the  same  effeet 
would  follow  if  they  should  find  that  no  consideration  was 
directly  paid  by  the  grantee  to  the  grantor,  and  if  made  on 
account  of  indebtedness  by  the  latter  to  the  former,  it  would 
also  be  void,  unless  they  should  find  that  the  evidence  of  such 
indebtedness  was,  in  whole,  or  in  part,  given  up,  or  some  te* 


OP  THE  STATE  OP  VERMONT.  J^ 

I  or  diachaige  of  the  same,  j»ro  tanto,  was  giten  to  iboir  g^umma, 
Ibat  iiioh  iodebledoewi  by  conaeot  of  the  grantee  had  ceased.      ^fS^ 
The  court  declined  to  charge  as  requested  by  the  plaiotiffy 
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but  charged  the  jury,  among  other  things,  as  follows :  "  thai     ^  v. 
^  if  the  deed  was  not  fraudulent  or  in  any  other  way  inopera- 
<tive,  it  would  defeat  the  plainttflf's  action  ;  that  if  made 

*  and  placed  on  record  without  the  knowledge  of  the  granteoy 
'  but  in  pursuance  of  a  previous  contract,  and  in  payment  of  a 
*,bana  fide  debt,  the  consent  of  the  grantee  should  be  pre* 

*  aumed,  and  the  deed  would  take  effect  from  the  time  it  was 
^  put  on  record,  if  such  was  the  intention  of  the  grantor,  and 
^  this  would  be  the  case  even  as  against  other  creditors  at 
^  the  time  ;  that  if  this  was  done  in  payment  of  a  bona  fide 
^  debt  it  would  not  be  indispensable  to  the  validity  of  the  deed, 
'  that  such  debt  should  be  formally  released  or  given  up,  or 
^  discharged,  but  if  that  were  not  done,  it  would  afford  ground 
'  for  presuming  the  deed  fraudulent.  " 

The  jury  returned  a  verdict  for  the  defendant  and  the 
plaintiff  excepted  to  that  part  of  the  charge  of  the  court  which 
is  above  set  forth. 

(  The  aiguments  of  counsel  upon  points  not  decided  in  this 
court  are  omitted  in  reporting  the  case. ) 

C  Dcnns,  for  plaintiff. 

Under  the  instructions  which  the  county  court  gave,  the 
jury,  by  their  verdict,  established  the  validity  of  the  convey- 
ance, from  Nathaniel  to  Stephen  A.  Sinclair.  The  question 
now  arises  whether  such  finding  necessarily  defeats  the  plain- 
tiff's  right  to  even  nominal  damages.  We  insist  it  does 
not.  That  it  should  operate,  as  well  as  the  quieting  act  of 
1837,  to  diminish  the  damages,  is  admitted.  Nevertheless  it 
was  surely  the  right  of  the  creditor,  if  he  supposed  the  con- 
veyance to  Stephen  A.,  to  be  without  consideration,  and 
fraudulent  as  against  then  existing  creditors,  he  being  one  of 
such,  to  direct  the  oflicer  levying  his  execution,  to  levy  it  on 
the  land  so  conveyed,  with  a  view  to  test  the  validity  of  it^ 
and  in  order  to  do  that,  it  was  essential  that  he  should  have 
a  levy  regular  in  point  of  form.  Without  that,  he  could  in 
no  way  impeach  such  conveyance.  The  creditor  has  a  right, 
then,  as  between  him  and  the  officer,  to  whom  he  pays  the 
legal  fees  for  such  service,  to  require  that  'it  be  done  in  the 
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C^uMinAf  oMinner  required  by  law.  At  the  time  ike  pkintiff  brought 
1843.'  ^^^^  actioDi  he  coakl  not,  however  desirous  of  trjiiig  the  title 
"^  of  Stephen  A.  Sinclair,  bring  an  action  of  ejectment  against 
v._  him,  because  the  officer  had  failed  to  perform  the  duty  he 
had  undertaken,  in  a  proper  manner,  and  the  plaintiff  would 
have  failed  in  the  action  for  that  reason,  without  reaching 
the  question  at  issue  between  him  and  Stephen  A.  Is  not 
this,  then,  a  damage,  nominal,  and  to  the  amount  of  the  fees 
paid  ?  The  plaintiff  resorted  to  the  only  remedy  open  to 
him,  a  suit  against  the  officer,  who  attempts  to  defend  him- 
self for  his  acknowledged  neglect  of  duty  by  interposing  the 
merits  of  another  person's  controversy  with  the  ]^intiff,  a 
person  between  whom  and  the  officer  there  was  no  privity 
of  interest  or  title  whatever.  It  is  not  competent  for  the  of- 
ficer to  do  this  so  as  to  exonerate  himself  wholly  from  liabil- 
ity. To  show  the  analogy  between  this  and  other  cases, 
when  nominal  damages  have  been  recovered,  we  cite  the 
following  authorities : — Prescoit  v.  Truman^  4  Mass.  R.  637  ; 
Oarfield  v.  WUliama,  2  Vt.  R.  327  ;  Joy  v.  HuU,  4  Vt.  R. 
455 ;  Richard$(m  v.  Dorr,  5  Vt.  R.  9 ;  SelJHdge  v.  lAihr^ 
goWy  3  Mass.  R.  374 ;  2d.  Cong.  Soc.  of  BridgtMter  v. 
Howard,  16  Pick.  R.  206 ;  Deloongue  v.  Norria,  7  Johns. 
R.  358;  Stanatd  v.  Eldridge,  16  Johns.  R.  374;  WeUy. 
BartUU,  10  Mass.  R.  470 ;  Spear  v.  Uvbhard,  14  Pick. 
R.  143  ;  14  Johns.  R.  376. 

B.  N.  Davis,  for  defendant 

Was  the  testimony  offered  by  defendant,  showing  the  ex- 
ecution debtor  had  no  interest  in  the  premises  levied  upon, 
properly  admitted  by  the  county  court,  to  prevent  defendant's 
right  of  recovery  ?  - 

Whatever  evidence  went  to  show  the  plaintiff  had  sus- 
tained no  injury,  would  destroy  his  action,  and  ought,  there- 
fore, to  be  received  under  the  general  issue  of  not  guilty. 

Thus  in  an  action  for  beating  plaintiff's  servant,  per  quod 
eenAiiumamiait^  the  defendant  may  give  in  evidence,  that 
plaintiff  did  not  lose  his  service ;  for  that  is  (he  injury  charg- 
ed, and  denied  by  the  plea  of  not  guilty.  1  Esp.  Dig.  653  ; 
Willes,  45  ;  Bull.  N.  P.  78. 

So  in  an  action  against  the  sheriff,  for  not  seizing,  upon 
execution,  chattels,  which  he  had  attached  on  the  original 
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prooti  —  H  was  a  good  defence,  that  &uch  chattels  were  Calbdoiiia, 
the  property  of  strangera^  and  not  of  the  debtor.    FuUer  v.       le^s.* 
flUlofi,  4  Mast.  R.  498;  3  Vt.  R.  49  5  10  Mass.  R.  470  ;  ArmiiiFtoD 
8  Johns.  R.  185;  16  do.  147.  ^«^- 

V. 

Barnet,   Rye- 

The  opinion  of  the  court  was  delivered  by  ^Jwbwy. 

RcnrifiLD,  J. — ^The  court  think  the  plaintiff  in  this  case, 
at  all  events,  entitled  to  recover  nominal  damages.  If  the 
officer  was  required,  as  in  the  present  case,  to  do  an  official 
act,  which  did  not  subject  him  to  an  action  from  any  one,  it 
was  his  duty  to  do  the  act  in  a  legal  manner.  And  whether 
it  would  avtiil  the  creditor,  was  no  matter  of  concern  to  him. 
If  the  creditor  saw  fit  in  this  manner  to  try  the  title  of  his 
debtor  to  real  estate,  it  was  his  right  to  have  a  perfect  levy, 
in  the  first-instance,  and,  as  we  decided  when  this  case  was 
in  this  court  before,  (13  Vt.  R.  58S,)  that  the  levy  having 
become  perfected  by  time,  did  not  ccHistitute  a  full  defence 
to  the  action,  so  now  the  fact  that  the  debtor  had  no  title 
to  the  land,  at  the  time  of  the  levy,  will  have  no  more  efiect. 
It  shows  that  no  substantial  damage  has  been  sustained,  but 
doei  not  take  away  the  right  of  action. 

Judgment  reversed  and  new  trial. 


John  Armington  and  others  v.  The  Towns  of  Barnet, 
Rtegate  and  Newbury. 

The  act  of  the  legislature,  paeied  in  1839,  authorizing  the  supreme  and 
county  courts  to  take  the  franchise  of  a  turnpike  corporation  for  a 
public  highway,  is  constitutional. 

Petition  of  John  Armington  and  three  hundred  and 
twenty  one  others,  filed  in  this  court^  praying  the  court  to 
appoint  commissioners  for  the  purpose  of  laying  out  and 
establishing  a  public  highway  through  those  parts  of  the 
towns  of  Barnet,  Ryegate  and  Newbury  over  which  the 
road  of  thfi  Passumpsic  Turnpike  Company  runs. 

The  legislature,  at  their  session  in  1839,  passed  an  act 
relating  to  highways,  the  first  section  of  which  is  as  follows: 

^'  Whenever  there  shall  be  occasion  for  any  new  highway 
'  in  any  tpwn  or  towns  in  this  state,  the  supreme  court  and 

Vol.  XV.   s.  r.  vol.  t.         94 
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Calbdovia,  <  county  courts  shall  have  the  saiDe  power  to  take  Aoy  real  ee- 

1843. '     ^  ^^®9  easement  or  franchise  of  any  turnpike  or  other  corpora* 

Arminffton   '  ^**^°'  when,  in  their  judgment,  the  public  good  requires  a 

«i  ttl.       <  public  highway,  which  such  courts  now  have  by  the  laws 

Barne"'  Rye- '  ^^  ^^^^  ^^^>  ^^  '^7  ^^^  highways  over  individual  or  private 

|ate  and     <  property  ;  and  the  same  power  is  granted,  and  the  same 

^  °^^'    <  rules  shall  be  observed  in  making  compensation  to  all  such 

'  corporations^and^persons,  whose  estate,  easementi  francbise 

^  or  rights  shall  be  taken,  as  are  now  granted  and  provided 

<  in  other  cases  '.—provided,  that  no  such  real  estate,  eaae- 
*  ment  or  franchise  shall  be  taken  in  the  manner  and  for  the 
'  purposes  aforesaid,  unless  the  whole  of  such  real  estate^ 

<  easement  or  franchise  belonging  to  said  [such]  corponitioo 

<  shall  be  taken,  and  compensation  be  made  therefor. 

Commissioners  were  appointed  under  said  act,  who  report- 
ed, among  other  things,  in  substance,  that,  having  notified  the 
parties  in  interest,  and  heard  the  testimony  by  them  intro- 
duced, and  having  examined  said  turnpike  road,  <&c.,  they 
found  that  the  public  good  required  that  there  should  be  a 
road  through  the  towns  of  Barnet  and  Ryegate  to  Welb 
River,  in  Newbury,  on  the  track  of  the  Passumpsic  turnpike, 
free  from  tolls ;  they  therefore  surveyed  and  laid  out  a  public 
highway,  upon  the  track  of  said  turnpike,  and  awarded  the 
sum  of  four  thousand  dollars  to  said  turnpike  company,  as 
the  full  value  of  (heir  franchise  ; — seventy  six  dollars  to  be 
paid  by  the  town  of  Newbury;  $2,094,  by  the  town  of 
Ryegate,  and  $1,830,  by  the  town  of  Barnet.  Other  facts 
were  stated  in  the  report,  but,  as  the  case  was  decided  wholly 
upon  the  constitutionality  of  the  act  of  the  legislature,  above 
recited,  it  becomes  unnecessary  to  make  a  fuller  statement  in 
reporting  the  case. 

The  towns  of  Barnet  and  Ryegate,  and  said  turnpike  com- 
pany filed  exceptions  to  the  report,  insisting  that  said  act  of 
1839  was  unconstitutional,  &c.  ^' 

C.  Davis,  for  defendant 

A  turnpike  may  be  laid  over  a  free  road  for  short  distan- 
ces, when  necessary.  Cam.  v.  Wiir.  T.  P.  Co.  3  Pick.  R. 
327  ;  but  a  gate  cannot  be  erected  on  such  road.  WaUs,  Dr. 
of  B.  H.  T.  P.  Co.  V.  Stet9(m,  2  Mass.  R.  143. 

Nor  can  a  free  road  be  laid  over  a  turnpike.  IVltBt  Bori&n 
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Bridge  r.   Cbunty  Cam.  6/  Midddlesex,  10  Pick.  R.  5870.  Caledohia, 
It  18  not  neoesmry  that  towns  should  have  a  right  to  a  suit       ]g^3.' 


for  their  expenditures ;  though,  in   one  case,  and  probably    Armington 
both,  they  could  maintain  suits.  ^  ^' 

Mere  voluntary  expenses  could  not  be  recovered.  2  Barnetj  Rje- 
Pick.  41.  This  report  must  be  accepted  or  rejected  entirely.  ^^^^^ 
1.  If  a  franchise  is  taken  for  public  use,  it  must  be  wholly 
taken.  Act  of  1839.  2.  The  act  of  1839,  we  insist,  is  un- 
constitutional,  being  repugnant  to  the  constitution  of  the 
United  States,  which  prohibits  any  state  from  passing  any 
act^impairing  the  obligation  of  contracts.  The  grant  of  the 
charter  of  the  company  was  a  contract  within  the  meaning 
of  this  clause.  Dartmouth  College  v.  Woodward,  4  Wheat. 
518 ;  Catedonia  Co.  Grammar  School  v.  Burt,  1 1  Vt.  R. 
682 ;  »S»arr  v.  Robinson,  1  D.  Ch.  R.  257 ;  Pingree  v. 
Washburn,  1  Aik.  264 ;  State  v.  Bosworth,  13  Vl.  R.  402; 
Fletcher  v.  Peck,  6  Cranch,  87;  Terret  et  dl.  v.  Taylor  et 
ol.  9  Cranch,  43 ;  State  of  New  Jersey  v.  Wilson,  7 
Cranch,  164. 

That  the  contract  will  be  violated  if  this  proceeding  is 
consummated  admits  of  no  doubt.  The  charter  is  to  be  wholly 
abrogated,  if  any  thing  is  done. 

To  whom  is  the  compensation  to  be  made  after  the  corpo- 
ration is  dissolved  ?  How  can  it  enforce  a  decree  or  take  an 
execution,  or  sue  the  officer  for  neglect  ?  An  act  of  the 
legislature,  taking  away  the  franchise  directly,  it  is  admitted, 
would  be  unconstitutional.  Can  that  be  done  indirectly 
through  the  aid  of  commissioners  and  the  supreme  court, 
which  could  not  be  done  directly  ? 

The  right  of  eminent  domain,  or  of  taking  private  prop- 
erty for  public  use,  on  making  adequate  compensation,  we 
freely  recognize,  as  generally  practised  and  understood,  i.  c. 
to  take  land,  timber,  and  other  material  things.  It  has  seldom 
been  applied  to  incorporeal  rights,  or  corporate  premises. 
If  it  can  ever  be  done,  it  is  only  in  extreme  and  urgent 
cases.  14  Wend.  51;  1  Bald.  C.  C.  R.  205;  18  Wend. 
14,  15;  2Pet.  R.  657,  Story's  Opin. ;  5  Paige,  146,160; 
7  Cow.  585 ;  17  John.  195  ;  23  Pick.  360. 

At  all  events,  if  the  act  may  be  regarded  as  constitutional, 
with  the  court  rests  the  power  of  judging  in  what  cases  it 
should  be  applied.     And  the  court  will  not,  as  a  matter  of 
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CAtxfioKiA,  sound  discretion,  act  under  it,  except  in  a  case  of  strong 
1843.'     necessity,  so  as  to  cause  the  destruction  of  the  eontacl  be- 

AxmiDtfton   ^^^^^  *  corporation  and  the  state* 
et  a?.  3.  It  has  been  suggested  that  the  towns  cannot  avail  them- 

Bwnet',  Rye-  ^Ives  of  this  question.  As  a  constitutional  question  any  party. 

Site,  and    whose  interests  are  affected*  can  raise  the  question.   If  defen- 
ewbury.      _  _,    ,  ,  -  ^ 

dant  towns  are  called  on  to  pay  a  larger  sum  of  money  for 
damages,  when  no  damages  accrue  by  reason  of  the  charts 
remaining  untouched,  it  would  be  strange  if  they  could  DOi 
object.  As  a  matter  of  discretion  merely  it  is  competent  for 
the  towns  to  present  any  reason  why  the  court  should  not 
abrogate  the  charter. 

E.  Paddocky  for  petitioners. 

1.  The  powers  of  our  legislature  are  as  broad  and 
boundless  as  are  those  of  the  British  parliKment,  and  we 
find  the  parliament  may  dissolve  a  corpomifeion.  1  Blade. 
Com.  465.  And  when  a  turnpike  corporation  is  dissol- 
ved, the  land  over  which  the  easement  or  corporate  properly 
extended,  reverts  to  its  former  owner.  1  Bl.  Com.  484.  And 
if,  by  operation  of  an  act  of  parliament,  a  corporation  may  be 
dissolved,  then  the  same  authority  may  direct  the  doing  of 
that  which  shall  render  the  charter  inoperative,  and  that  is 
the  case  now  under  consideration. 

2.  If  it  shall  be  considered  that  the  legislature  have  not 
power  directly  or  indirectly  to  vacate  a  charter,  or  recall  a 
grant,  yet,  in  this  case,  they  have  a  legal  right  to  compel  the 
corporation  to  yield  their  rights,  and  accept  ^n  equivalent ; 
1  Bl.  Com.  139;  and  this  the  legislature  has  done.  This  is 
no  new  thing  in  the  state,  for  all  our  road  laws  are  based 
upon  the  same  principle.  The  act  of  1639  proposes  nothing 
new  in  the  principle  of  building  roads,  but  simply  declares 
that  private  property,  held  by  a  tenure  less  than  fee  simple, 
may  be  taken  and  appropriated  to  public  use,  by  paying  an 
equivalent  therefor ;  as  property  held  in  fee  simple  always 
has,  and  may  now  be  taken. 

The  opinion  of  the  court  was  delivered  by 
Rebfield,  J.  —  The  only  question  arising  in  the  present 
case,  is,  as  to  the  constitutionality  of  the  statute  of  1889» 
authorizing  the  supreme  and  county  courts^  in  the  slater  to 


or  THE  8TATB  OF  TERHONT.  749 

take  the  Aancbise,  or  eaMment,  of  any  tarnpike  corporation,  CULBooinA, 
when,  10  their  jodgmeii^  the  poblio  good  requires  a  public      ^fSS^ 
highway  oyer  such  easement^  or  the  land  in  which  such   j^g^i^gp^ 
easement  exists.  €i«Z 

It  is  now  too  late  in  the  day,  and  the  law  up<Hi  this  subject  BwmC  Rye* 
is  too  far  settled,  to  go  into  the  discussion  of  elementary  JT^J— 
principles.  No  one  now  questions  the  right  of  the  highest 
judicial  tribunal  in  a  stale  to  declare  an  act  of  the  legishiture 
void,  when  its  provisions  conflict,  either  with  the  state  or  the 
United  States  constitution.  On  the  other  hand,  it  is,  at  this 
day,  I  apprehend,  equally  well  settled,  that  no  court  can  pro* 
nounce  any  act  of  the  legislature  void,  for  any  suppoaad 
imqwilUy  or  injuatice  in  its  tn/m/ton,  or  its  cperatUm; 
provided  it  be  upon  a  s^hject-maiter  fairly  within  the  scope 
of  hgisUttive  auihariiy^  and  the  provisions  of  the  hiw  be 
gemend.  Hence  it  is  true,  no  doubt,  that  the  legislature,  by 
general  enactments,  might  tax  any  given  species  of  property, 
either  private  or  corporate,  to  the  full  value  of  the  property 
itself;  for  the  power  of  taxation,  when  once  conceded  to  the 
legislature,  over  any  given  subject,  "  implies  the  power  of 
destruction  "  even,  as  was  declared  by  the  court  in  the  case 
af  JUaCuUoch  V.  J%e  State  of  Maryland,  4  Wheaton,  316. 
And  the  legislature  having,  in  the  present  case,  referred  the 
question  of  discretion,  as  to  the  necessity  of  taking  the  fran* 
chise,  to  the  courts,  can  make  no  difference,  so  far  as  regards 
the  present  question. 

The  only  question  which  we  now  propose  to  consider  is 
the  power  of  the  legislature  to  take  the  road  of  a  turnpike 
company,  for  a  public  highway,  upon  making  adequate  com- 
pensation. This  is  the  first  time  this  court  have  been  called 
upon  to  discuss  this  naked  question.  But  similar  questions 
have  been  before  us,  arising  under  the  same  act ;  and  the 
question  has,  of  late,  been  so  fully  discussed,  both  in  the 
national  and  state  tribunals,  that  littie  more  remains  for  de- 
termination, unless  we  are  prepared  to  disr^;ard  the  aid  and 
authority  of  those  numerous  determinations  which  have  so 
commended  themselves  to  the  learning  of  the  profession  and 
the  good  sense  of  the  public  generally,  that  one,  who  should 
now  attempt  to  run  counter  to  their  general  current,  might 
incur  the  imputation  of  rash,  self-confidence,  If  not  the  sua* 
picion  of  foolhardiness,  even.    This  is  not  said  as  a  justifica* 
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CALBooirtA,  tion  for  an  opinion,  which  is  esteemed  questionable  in  itt 

1843. '     principles,  bnt  as  an  excuse  for  foregoing  the  labor  of  an  ex- 

Anainfftoii   ^^^^^  discossion  of  the  foundation  of  those  principles,  which 

et  of.       IS  much  better  done  in  the  cases  which  will  be  referred  to. 

BarneC  Rje-I"  ^^l  cases  of  constitutional  law, 'the  determinations  of  the 

mte  and     gmi^  tribunals,  opon  similar  questions,  are  entitled  to  very 

great  weight ;  but,  in  a  case  like  the  present,  where  the  act  is 

alleged  to  contravene  the  provisions  of  the  United  States 

constitution,  the  decisions  of  the  national  tribunals,  upon  the 

point,  are  of  paramount  authority.     We  come,  then,  to  a 

brief  consideration  of  the  question  involved,  upon  the  grounds 

thus  indicated. 

It  is  not  claimed,  I  apprehend,  as  I  have  before  said,  that 
there  is  any  power  in  this  court  to  declare  the  statute  in 
question  void,  except  so  far  as  it  shall  be  found  fairly  and 
neeeBsarUy  to  conflict  with  some  express  or  necessarily  im- 
plied provision,  either  of  the  state  or  United  States  constito- 
tkm.  It  is  not  claimed  that  this  statute  does  conflict  with 
any  such  provision  of  the  state  constitution,  or  with  any  por- 
tion of  the  United  States  constitution,  unless  it  be  that  which 
prohibits  the  states  from  passing  any  *^  law  impairing  the 
obligation  of  contracts.''  Art.  I.,  sec.  10.  The  general 
power  of  the  legislature  to  take  private  property  for  public 
uses,  upon  making  adequate  compensation,  is  universally 
conceded,  and  seems  to  be  expressly  granted  by  our  "  decla- 
ration of  rights,"  part  first,  state  constitution,  article  two: 
"  That  private  property  ought  to  be  subservient  to  public 
'  uses,  when  necessity  requires  it ;  nevertheless,  whenever 
<  any  person's  property  is  taken  for  the  use  of  the  public,  the 
'  owner  ought  to  receive  an  equivalent  in  money." 

It  has  never  been  questioned,  that  the  legislature  had  the 
full  power  to  take  private  property  for  the  purpose  of  public 
highways.  They  may  grant  this  power  to  a  private  corpora- 
tion, as  was  done  to  the  defendants.  It  is  now  settled,  in 
most  of  the  states,  that  this  privilege  may  be  granted  to  a 
rail-road  corporation,  which  is  considered  but  an  improved 
mode  of  constructing  highways.  Bonaparte  v.  C  fy  A. 
Rail  Road  Co.  1  Baldwin's  C.  C.  R.  205 ;  Rail  Road  Co. 
V.  DaviSy  2  Dev.  &  Bott's  North  C.  R.  451 ;  Bloodgood  v. 
Mohawk  fy  B.  R.  R.  Co.  14  Wend.  R.  51,  and  same  case 
«  again  18  Wend.  1 ;  UnrisviOe  C.  H.  R.  R.  Co.  v.  ChappA^ 
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1  Rice's  8.  C.  R.  383.    But  il  is  aigued  that  suoh  a  gmrt|  OALsnom a, 
when  once  made  to  a  privaie  corporation)  is  a  contract^  irror       jg^ 
vocable,  and  inviolable.     No  doubt  it  is  such,  jost  as  ameh^   Armingteo 
and  no  more,  than  was  the  original  grant  of  the  land.    All       et  oT 
had  is,  in  fee,  the  property  of  the  sovere^nty.   Originally  itBaine*  Am- 
forms  a  portion  of  the  public  donaain,  until  parcelled  out  to    J?^u 
private  persons,  either  natural  or  artificial.    All  such  graatt 
are  contracts,  irrevocable,  and  inviolable.     Hence  if  there  be 
a  condition,  beneficial  to  such  grantees,  annexed  to  the  grant; 
as,  for  instance,  that  such  land  shall  be  forever  exempt  from 
taxes,  this  exemptfon  becomes  perpetual.  iSctfe  of  New  Jer- 
aey  v.  Wilson^  2  Pet.  Cond.  R.  457 ;  Herrick  v.  Randolph, 
13  Vt.  R.  525.     The  same  is  true  of  the  grant  of  any  cor- 
porate franchise.    But  there  is  no  sound  reason  why  the  one 
case  of  grants  should  be  esteemed  any  more  sacred  than  the 
other.     Both  classes  of  grants  are  always  understood  to  be 
made  subject  to  those  reserved  rights  in  the  state  which  are 
indispensable  to  state  sovereignty.     For  instance,  the  grant 
of  the  fee  in  land  to  private  persons  does  not  authorize  them 
to  exercise  any  of  the  acts  of  sovereignty,  as  such,  even 
within  the  bounds  of  their  own  territory,  or  of  resisting  the 
proper  sovereign  in  the  exercise  of  those  rights.     Those  re- 
served  rights  of  sovereignty,   which,  by  law  writers,   are 
denominated  the  right  of  eminent  domain,  always  exist  as  a 
condition,  or  implied  reservation,  in  all  these  grants,  whetb^ 
of  lands  in  fee,  or  of  corporate  franchises. 

While,  on  the  one  hand,  it  is  admitted,  that  no  grant  of 
the  legislature,  of  either  of  the  above  descriptions,  can  be 
revoked  or  repealed  in  express  terms,  it  must  be  conceded, 
that  this  right  of  eminent  domain  will  always  enable  the 
legislature  to  take  the  benefit  of  the  grant  from  the  granteesi 
for  public  U8e.  But  this  is  one  of  those  rights  of  sovereignty, 
which,  to  be  of  any  avail,  must  be  general  and  unlimited, 
and  when  it  is  remembered  that  it  cannot  be  done  without 
the  *'  owner  receiving  an  equivalent  in  money,"  and  that  the 
legislature  are  always  exercising  it  by  general  laws,  and  upon 
their  own  constituents,  there  is  but  little  danger  of  abuse. 
Hence,  it  was  decided  in  the  case  of  Charles  River  Bridge 
V.  Warren' e  Bridge^  11  Peter's  R.  539,  that  the  legislature 
might  grant  a  free  bridge  parallel  with,  and  as  near,  as  they 
judged  the  public  good  required,  to  toll  bridges  formerly  % 
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Calsoovia,  granted  bj  thdin,  and  this  upon  their  general  poweni,  without 
iSS/     ^ui  aiserttoQ  of  the  right  of  eminent  domain  in  the  kuid, 

Arminffion  ^^^  ^^  which  the  fFancbise  was  granted,  and  of  coarse^  with- 
al i£       oat  compensation.     After  this  decision,  which,  in  r^ard  to 
Barney  Rve-^®  United  States  constitution,  must  be  considered  a  binding 

JT^hT  ^u^l^^T)  1^  surely  cannot  be  doubled,  that  the  legisblnie 
have  the  right  to  take  the  franchise,  upon  making  a  full 
equivalent  to  the  corporation.  This  latter  course  seems  to 
me  to  be  the  true  one.  It  cannot  escape  the  observation  of 
any  one  that  the  lapse  of  almost  half  a  century,  since  the 
grant  of  this  franchise,  must  have  made  a  very  oonrideraUe 
difference  in  the  public  wants,  and  the  public  claims  to  an 
open  highway.  If  this  franchise  is  not  absolutely  perpetual 
and  uncontrollable,  the  time  has  doubtless  come  for  the  l^jis* 
lature  to  assert  its  right  to  interfere,  and  establish  such  a 
highway  as  the  public  exigencies  now  require.  And  in 
doing  it,  in  this  mode,  there  is  no  appearance  of  quibbling, 
or  evasion,  or  of  injustice  and  severity,  which,  whatever 
may  be  thought  by  the  learned  of  the  soundness  of  the 
decision  last  quoted,  1 1  Peters,  539,  will  be  likely  to  be 
objected  to  it  by  plain,  simple,  unsophisticated,  and  unpreju- 
diced minds.  It  is  no  doubt  a  sound  legal  decision,  and  the 
only  one  the  court  could  have  pronounced;  but,  unfortunately, 
it  is  not  easy  to  assign  reasons  which  very  strongly  commen- 
ded themselves  to  our  sense  of  justice.  We  are  apt,  in  that 
case,  to  confound  the  decision  of  the  court  with  the  act  of 
the  legislature.  While  all  now  admit  that  the  decision  is 
sound  and  the  act  constitutional,  it  is,  nevertheless,  a  prece- 
dent in  legislation^  that  wilt  not  be  likely  to  be  often  fol- 
lowed, and  never,  except  in  the  most  extreme  cases.  The 
present  case  is  free  from  all  show  either  of  injustice  or 
sev^ity* 

The  report  is  accepted,  and  the  road  established  and 
ordered  to  be  opened,  and  the  damages  and  costs  paid  in 
one  year. 
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CalboohiA, 
March, 

The  Town  of  Kibbt  v.  The  Town  of  Waterford.  ^Q^- 

Kirby 
Under  the  first  section  of  the  act  of  1797,  relating  to  legal  settlements,  it  ^^ 

was  a  sufiieient  payment  for  real  estate  purchased  of  a  greater  value  than    Waterforfl. 

^100,  if  the  purchaser  acquired  a  title  to  the  same,  and  paid  at  least  $100 

towards  it,  provided  no  lien  was  created  upon  the  estate  for  the  balance 

of  the  purchase  money « 

Two  justices  ordered  the  removal  of  Mary  Olive  tioodhue 
from  Kirby  to  Waterford,  on  the  ground  that  she  had  a  set- 
tlement in  the  latter  town  derived  from  Ephraim  T.  Good- 
hue, her  father.  On  appeal  from  the  order,  the  appellants 
pleaded  that  the  pauper  was  unduly  removed,  because  her 
legal  settlement  was  not  in  the  town  of  Waterford.  Upon 
this  plea  issue  was  joined  and  a  trial  had. 

The  plaintifis  claimed  that  said  Ephraim  T.  Goodhue  ac« 
quired  a  settlement  in  Waterford,  as  well  under  the  first  sec- 
tion of  the  act  of  1797,  as  under  the  fourth  section  of  the 
act  of  Nov«  6,  1801.  They  accordingly  gave  in  evidence  an 
absolute  deed  in  fee  from  one  Adams  to  said  Goodhue,  duly 
executed,  acknowledged  and  recorded  in  November,  1797, 
of  one  hundred  acres  of  land  in  Waterford  of  the  price  of 
$250,  and  introduced  evidence  tending  to  show  that  he  paid 
0100  towards  said  land,  at  or  near  the  time  of  receiving  said 
deed,  and  the  residue  within  four  years  thereafter ;  —  that 
he  occupied  and  improved  said  land  for  several  years  next 
succeeding  his  purchase,  and  continued  his  residence  in 
Waterford  until  more  than  one  full  year  after  said  act  of 
1801  came  in  force.  On  the  part  of  the  appellants  evidence 
was  introduced  tending  to  disprove  all  this,  except  the  fact 
of  receiving  the  deed  by  Goodhue  and  paying  for  the  land  as 
claimed  by  the  plaintiffs. 

The  court  charged  the  jury,  among  other  things,  ^<  That 
the  estate  must  have  been  of  the  value  of  one  hundred  dol-' 
lars  or  more,  and  that  Goodhue  must  have  acquired  the  abso^ 
lute  title  to  the  whole  tract,  and  must  have  actually  paid 
therefor  one  hundred  dollars  or  more ;  but  that  it  was  not 
necessary  he  should  have  paid  the  entire  purchase  money,  if 
the  balance  was  not  secured  by  lien  upon  the  e9tate*"  The 
bill  of  exceptions  embraced  other  parts  of  the  testimony,  and 
other  deci9ions  at  the  trial  i  but  as  they  were  omitted  in  the 

Vol.  XV.  s.  r.  vol.  i.  95 
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Calboonu,  argument  before  this  court,  it  is  deemed  unnecessarf  to  no- 
1843.'      tice  them  in  stating  the  case. 


Kirby 

^  »•     ,        C.  Davis,  for  appellants. 

The  only  question  we  raise  in  this  case  is,  whether  toe 
construction  put  upon  the  first  clause  of  the  first  section  of 
the  act  of  March  3,  1797,  by  the  county  court,  was  correct 
The  language  of  the  act  is,  '*  that  every  person  who  shall  par- 
chase  a  freehold  estate  of  the  value  of  $  100,  and  shall  have 
bona  fide  paid  therefor,  and  shall  actually  occupy  and  im- 
prove the  same  for  the  term  of  one  Whole  year,''  &c.  To 
the  main  part  of  the  instructions  which  the  court  gave  to  the 
jury,  on  this  head,  we  have  nothing  to  object  In  one  par- 
ticular, indeed,  they  were  more  favorable  to  defendants  thao 
was  asked  for  by  defendants'  counsel ;  we  mean  in  reference 
to  the  time  of  payment,  which  the  court  decided  should  be 
made  before  the  occupation  commenced  ;  whereas,  defend- 
ants' counsel  supposed  that,  if  it  were  made  within  one  year, 
it  would  be  sufficient.  On  a  close  examination  of  the  clause 
we  are  satisfied  the  view  the  court  took  of  that  matter  was 
right.  But  on  one  point,  and  that  a  material  one,  we  think 
the  court  erred ;  viz.  when  it  was  decided  that  payment 
of  only  a  part  of  the  purchase  money,  if  to  the  amount  of 
$100,  would  satisfy  the  language  of  the  act  This  language 
seems  to  us  plainly  to  require  that  the  freehold  should  alto- 
gether be  of  the  value  of  one  hundred  dollars,  and  that  the 
whole  estate  should  have  been  paid  for,  however^mucb  it  may 
have  exceeded  that  value.  The  term  '*  paid  therefor  "  must 
mean  paid  for  the  estate,  and  cannot,  without  great  violence, 
be  construed  to  mean  payment  of  as  much  as  $  100  towards  it 
There  are  substantial  reasons  for  our  view  of  this  subject, 
other  than  a  correct  grammatical  construction  of  the  terms. 
The  law  intended,  no  matter  with  how  much  or  how  little 
reason,  to  confer  a  settlement  upon  the  actual  proprietor  of 
real  estate  of  not  less  than  a  certain  value,  who  did  not 
remain  indebted  for  the  whole  or  any  part  of  the  purchase 
money,  and  who  should  have  actually  improved  and  cultiva- 
ted it  for  one  year.  The  propriety  of  such  a  provision  at  that 
early  day,  when  most  of  the  towns  in  the  state  were  new, 
and  it  was  a  matter  of  policy  to  invite  immigrati<»i  from 
other  states,  is  sufficiently  obvious.    It  cooM  not  have  en- 
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lered  into  the  contemplation  of  the  framers  of  that  act,  that  Calbdohu, 
the  purchase  of  a  tract  of  land  of  the  yaloe  of  several  hundred       ig^s/  . 
tloUars,  lor  which  ^100  only  should  be  paid  down,  while      ^. . 
the  purchaser  remained  indebted  for  the  remainder,  with  a         «• 
mortgage  thereon  to  secure  the  payment,  the  result  of  which 
they  well  knew,  and  experience  has  proved,  was  too  often  a 
foredosure,  and  the  loss  of  the  sum  paid — it  never  could 
have  been  in  their  contemplation  that  such  a  purchaser  ac- 
quired a  settlement  thereby.     If  so,  they  would  surely  have 
used  language  better  adapted  to  convey  their  meaning.   The 
court  seem,  indeed,  to  have  been  aware  that  the  existence  of 
« lien  for  the  unpaid  portion  of  the  purchase  money,  would 
present  a  case  in  which  their  construction  of  the  act  would 
defeat  the  manifest  objects  of  its  framers. 

There  is  nothing  in  the  act,  however,  to  countenance  a 
distinction  between  those  cases  where  the  balance  due  is 
chai^d  upon  the  land  and  where  it  is  not.  It  would  be  no 
more  a  payment  in  one  case  than  in  the  other,  provided  it 
remained  a  subsisting  outstanding  debt.  It  appears,  in  this 
case,  that,  with  the  exception  of  about  $  100,  paid  about  the 
time  of  taking  the  deed,  the  purchase  money  remained  un- 
paid for  about  four  years ;  but  whether  secured  by  mortgage 
on  this  or  other  land,  or  neither,  does  not  appear. 

Upham  and  Hxbhard,  for  the  plaintiffs,  cited  3  Stark.  Ev. 
1327 ;  Burr.  Set.  C.  57  ;  2  Doug.  R.  630 ;  3  T.  R.  114  ;  6 
do.  755;  2  Pick.  R.  29 ;  4  Mass.  384;  11  do.  327;  13 
do.  460;  5  Pick.  R.  449 ;  19  do.  294  ;  21  do.  233 ;  2  Conn. 
R.  600. 

The  opinion  of  the  court  was  delivered  by 
RoTCE,  J. — ^The  only  question  submitted  is,  whether 
Ephraim  T.  Goodhue  acquired  a  settlement,  in  Waterford, 
under  the  first  section  of  the  act  of  A.  D.  1797.  The  words 
are-^<<  every  person  who  shall  purchase  a  freehold  estate,  of 
'  the  value  of  one  hundred  dollars,  and  shall  have  bona  fide 

*  paid  therefor,  and  shall  actually  occupy  and  improve  the 

*  same,  for  the  term  of  one  whole  year,  shall  be  deemed  and 
<  adjudged  to  have  obtained  a  Iq^al  settlement  in  such  town 
'  or  place.'^ 
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Caledokia,  It  appears  that  Goodhue,  on  the  17tb  day  of  NoTember, 
1843.'  A.  D.  1797,  parchased,  and  took  a  deed  of  a  lot  of  knd  in 
X\rhj      Waterford,  and  it  is  not  now  disputed  that  he  actually  oceu- 

w  Jf  d  ^^^^  ^"^  improved  the  same  for  one  foil  year.  The  ques- 
tion is,  whether  he  "  paid  therefor"  within  the  meaning  of 
the  statute.  The  price  was  two  hundred  and  fifty  dollars,  one 
hundred  of  which  was  paid  immediately,  and  the  balance 
within  four  years  after  the  purchase  was  made.  This  court 
concur  in  the  opinion  expressed  in  the  charge  of  the  judge, 
— that,  if  one  hundred  dollars  was  paid  toward  the  land  and 
a  deed  taken,  and  no  lien  upon  the  land  created  for  the  bal<- 
ance,  it  made  a  case  within  the  statute.  Upon  those  bets  it 
may  be  truly  said  that  Goodhue  purchased  and  paid  for  land 
to  the  amount  of  one  hundred  dollars,  while  he  acquired  an 
unincumbered  title  to  a  much  larger  quantity. 

There  is  another  view  of  the  case,  which  to  me  appears 
to  exhibit  a  more  literal  compliance  with  the  statute.  I  infer 
from  the  bill  of  exceptions,  that  the  whole  payment  was  com- 
pleted whilst  the  act  of  A.  D.  1797,  continued  to  govern  the 
case ;  the  question  then  arises,  whether  payment  for  the 
land  was  required,  either  to  precede  the  year's  occupancy, 
or  to  be  cotemporaneous  with  it.  It  strikes  me  that  this  was 
not  exacted  by  the  statute.  The  occupancy  and  payment 
were  distinct  requirements  of  the  law ;  neither  alone  could 
give  a  settlement ;  but  when  both  had  been  performed  (the 
statute  remaining  in  operation)  the  settlement  was  gained. 
And  if  this  construction  should  appear  to  require  a  continu- 
ed residence  of  the  person  in  town  till  his  payments  were 
pomp)eted,  st|ch  would  seem  to  have  been  the  case  in  this  in- 
stance. At  all  events  it  is  certain  that  Goodhue  took  up  no 
other  residence  in  the  state  during  that  period,  nor  does  it 
appear  that  he  conveyed  away  the  land.  Hence  I  conclude 
th^t,  allowing  the  statute  to  require  full  payment  for  the  land 
as  well  as  the  ypar's  occupancy,  it  is  still  satisfied  by  the  facts 
of  the  present  case.  I  understand,  however,  that  the  former 
ground  is  the  on^  oq  which  thp  court  prefer  to  rest  the  de- 
cision. 

Judgment  affirmed. 


OF  THE  BTATE  OP  VERMONT. 

Town  of  Babnbt  v.  Passumpsic  Tubnjpike  Company. 
(In  Chancery.) 

When  a  town  has  expended  money  in  making  a  public  road,  and  a  turnpike 
is  laid  on  the  lame  road,  the  town  hare  no  elaim  against  the  tnmpike 
company  for  compensation  for  making  the  read,  which  can  be  enforced 
at  law,  or  in  equity. 

A  court  of  equity  will  not  relieve  a  party  from  the  consequence  of  not 
complying  with  a  condition  precedent,  when  the  non  compliance  arose 
from  inattention  or  negligence. 

This  wag  an  appeal  from  a  decree  of  the  court  of  chan- 
cery, ordering  the  defendants  to  pay  the  orators  a  certain  sum 
expended  by  them  in  making  a  road,  upon  which  the  defen- 
dants afterwards  laid  their  turnpike.  The  bill  was  answered, 
the  answer  traversed,  and  testimony  taken.  The  substance 
of  the  bill,  answer  and  evidence,  sufficiently  appears  in  the 
opinion  of  the  court. 

W.  Uphan^y  for  defendant. 

L  The  complainants  are  not  entitled  to  the  relief  sought, 
because  the  defendants  had  a  legal  right  to  lay  their  road  on 
the  public  highway  in  question.  Searaburgh  T.  Co.  v.  Cut- 
ler,  6  Vt.  "k.  315,  324;  act  of  1822. 

2.  There  is  no  equity  in  the  claim  set  up  in  the  bill,  be- 
cause the  taking  of  the  town  road  saved  the  inhabitants  the 
expense  of  repairs,  and  exonerated  them  from  all  liability 
for  '^  special  damages  "  which  might  have  happened  upon  it. 

3.  Up  to  the  time  of  filing  the  bond  by  the  order  of  court, 
the  orators  had  no  claim  against  the  defendants,  for  the  road 
in  question,  which  could  have  been  enforced.  The  order  of 
court  directing  the  bond,  created  no  debt  against  the  corpo- 
ration. If  no  bond  had  been  filed,  no  indebtedness  would 
have  existed.  If  the  bond  had  been  accepted  by  a  vote  of 
the  town  within  the  time  limited  in  its  condition,  it  would 
have  created  an  indebtedness  ;  but  the  failure  of  the  town  to 
vote  an  acceptance,  has  rendered  it  inoperative  and  void. 
Newlaad  on  Cont.  243,  244.  The  orators,  have  no  legal  or 
equitable  claim  under  the  bond,  for  they  neglected  to  per- 
form the  condition  precedent  upon  which  iV  was  to  become 
obligatory.     Wells  v.  Smith,  2  Edward's  Ch.  R.  78 ;  Hud- 
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Galxdoiia,  son  y.  Bartron,  3  Madd.  R.  440 ;  Levy  ▼.  LAndan,  8  Mein. 

^^f'     84;  Bochno  ▼.  fVood,  1  Jac.  &  Walker  419 ;  WUKanu  r. 

g^^^^  Edwards,  2  Sim.  R.  78  ;  Co.  Lilt.  206,  a;  Harvyi.  Am- 
V.  tony  1  Atk.  R.  360,  West's  R.  350 ;  Reymirh  r.  Martin^ 
T^rcT  3  Atk.  880 ;  Scait  v.  TyUr,  2  Bro.  Cb.  R.  481 ;  PowM  r. 
Polleit,  2  Eg.  Ab.  209,  pi.  8  ;  Sweet  ▼.  Anderson,  2  Bro. 
Ch.  R.  256 ;  Duffidd  v.  Elms,  1  S.  &  S.  229;  Long  r. 
Rickett,  S.&  S.  179 ;  Clifford  v.  Bearmmt,  4  Mass.  R.  425; 
1  Sugden's  Law  of  Vendors,  516,  517  ;  Bendid  y.  JLyndk, 
1  Johns.  Ch.  R.  634,  6  Cowen,  624.  There  is  a  difference 
between  conditions  precedent  and  conditions  subsequent 
In  Topham  v.  Banfield,  1  Vern.  83,  it  was  said  that  pre- 
cedent conditions  must  be  literally  performed,  and  that  a  court 
of  equity  will  never  vest  an  estate,  where,  by  reason  of  a 
condition  precedent,  it  will  not  vest  at  law.  But  of  condi- 
tions subsequent,  which  are  to  divest  an  estate,  it  is  other- 
wise. A  court  of  equity  may  relieve  to  prevent  the  divest* 
ing  of  an  estate,  but  cannot  relieve  to  give  an  estate  that 
never  vested.     Cury  v.  Bertie,  2  Vern.  339. 

4.  The  evidence  in  the  case  shows  that  the^omplainantt 
were  in  court,  by  their  counsel,  when  the  bond  was  filed, 
and  they  must  be  presumed,  therefore,  to  have  understood 
upon  what  condition  it  was  to  become  obligatory. 

C.  Davis,  for  orators,  contended  that  the  failure  to  vote 
an  acceptance  of  the  bond  was  the  result  of  accident,  from 
which  no  injury  resulted  to  the  opposite  party,  and  it  was 
familiar  law  that  equity  will  relieve,  where,  through  mistake 
or  accidenty  a  party  fails  to  reap  a  just  advantage  from  a 
deed  or  instrument,  particularly  where  a  compensation  can  be 
made  in  money,  and  cited  5  Ves.  238  ;  3  Atk.  93 ;  2  Vern. 
594  ;  1  Bro.  C.  C.  418 ;  cases  cited  in  Madd.  Ch.  ch.  2 ;  1  Har. 
Ch.  27  ;  Fonbl.  Eq.  Book  1,  ch.  4,  ^4,  ^1.  n.  c.  ch.6,  §4. 

He  maintained  that  the  court  had  power  to  prescribe 
such  conditions,  by  consent  rule,  as  they  deemed  necessary 
to  indemnify  the  orators, — such  power  being  constantly  exer- 
cised in  the  ordinary  jurisdiction  of  courts  of  law,  Oliver  r. 
Chamberlain,  1  D.  Chip.  41 ;  and  it  could  not,  therefore,  be 
questioned  in  matters  of  equity.  The  power  to  gragt  or 
withhold  the  thing  sought,  carried  with  it  the  right  of  prescri- 
bing conditions  ;  and  those  conditions  being  voluntarily  assent- 
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•d  to  ia  order  to  secure  the  advantage  asked  for,  a  perfect    Calbsoiu,  i 
obligation  resulted  to  oontply  with  them.  1^3^ 

He  further  maintained  that  the  appropriation  of  the  road      B^gnat 
ia  queatioQ  to  the  use  of  a  private  company  created  a  legal,         •. 
or  at  least,  an  equitable  claim  to  remuneration,  upon  the    xonlj^^ 
priociple  that  private  property  ought  not  to  be  taken  for 
public  purposes  without  compensation,  which  he  argued  was 
aa  applicable  to  the  property  of  a  town  or  other  c(Mporation, 
as  to  that  of  individuals. 

The  opinion  of  the  court  was  delivered  by 
Williams,  CIl  J. — The  object  of  this  bill  is,  to  compel 
the  defendants  to  pay  the  sum  of  six  hundred  and  fifty  dol- 
lars, expended  by  the  orators  in  making  a  road  in  the  year 
1838,  which  was  afterwards  surveyed  and  made  a  part  of  the 
turnpike  road  of  the  defendants.  The  claim  of  the  orators 
is  so  intinmtely  connected  with  the  proceedings  which  have 
heretofore  been  had  in  this  court  on  the  subject  of  the  Pas- 
sumpsic  Turnpike,  and  rests  so  much  on  the  orders  which 
have  heretofore  been  made,  that  a  brief  recital  of  the  former 
proceedings  is  necessary  to  a  right  understanding  of  the  case, 
and  to  explain  the  grounds  on  which  the  court  have  formerly 
proceeded,  and  on  which  they  now  decide. 

The  turnpike  was  surveyed  and  laid  out  at  an  early  day, 
and,  as  was  very  usual  with  the  roads  laid  out  at  that  time, 
it  was  found,  after  the  country  became  more  settled,  that  a 
better  place  for  the  road  might  have  been  selected.  On  the 
petition  of  Ira  Goodrich  and  several  inhabitants  of  Barnet,  a 
committee  was  appointed,  who  laid  out  another  road  between 
the  turnpike,  as  made,  and  Connecticut  river,  which  must 
have  taken  the  principal  part  of  the  travel  which  had  before 
passed  on  the  turnpike  road.  This  road,  thus  laid  by  that 
ooBunittee,  was  made  by  the  town  of  Barnet,  the  orators. 
Under  an  act  of  the  legislature,  passed  in  1822,  this  court, 
on  the  petition  of  the  present  defendants,  appointed  a  com- 
mittee to  survey,  lay  out,  and  alter  the  Passuropsic  turnpike 
road,  who  laid  out  the  same  on  something  over  a  mile  of  the 
road  laid  out  by  the  committee  on  the  petition  of  Ira  Good- 
rich, and  which  was  made  by  the  town  of  Barnet,  at  the  cost 
of  six  hundred  and  fifty  dollars.  The  committee,  who  thus 
re-aurveyed  the  turnpike,  made  a  report  and  return  of  their 
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Calbdoiu,  doings  at  the  term  of  this  eoart  in  1830.    It  was  a  mali^r  of 
1843.'     doabt,  and  a  question  upon  which  the  members  of  the  oourt 
Baniet      ^^'^  never  fully  agreed,  whether  any  decision  of  the  court 
9.         was  required,  to  accept  the  report,  or  whether  the  court  had 
,  Tarn!"co?  &ny  further  jurisdiction  over  the  subject  after  they  had  ap^ 
pointed  the  committee.     The  report  was,  however,  retained 
on  the  docket,  and  not  accepted  until  the  March  term,  in 
1834.    To  the  acceptance  of  this  report  the  town  of  Bamet 
objected  ;  and,  in  all  the  controversies  about  the  same,  ap- 
peared by  attorney. 

A  scire  facias  was  instituted,  in  behalf  of  the  state,  against 
the  turnpike  company  to  repeal  their  charter.  A  trial  was 
had,  first  on  demurrer,  and  then  on  an  issue  of  fact,  and  a 
verdict  was  returned  against  the  corporation,  that  their  char- 
ter was  forfeited ;  and,  in  pursuance  of  a  provision  in  the 
statute,  they  made  application  to  the  court  in  writing,  and  set 
forth  reasons  why  the  charter  ought  not,  in  equity,  to  be  for- 
feited. The  objections  to  the  report  of  the  committee,  faiyiDg 
out  and  altering  the  turnpike  road,  and  the  application  of 
the  turnpike  company,  in  equity,  that  the  forfeiture  should 
not  be  adjudged,  were  heard  together,  at  the  term  of  this 
court  in  March,  1834.  Before  entering  up  any  judgnsent  in 
either  of  the  cases,  the  court  require4  the  bond  to  be  execu- 
ted and  deposited  with  the  clerk,  which  is  set  forth  in  the 
orator's  bill ;  and,  on  the  filing  of  that  bond,  judgment  was 
entered  up,  that  the  report  of  the  committee  laying  the  turn- 
pike road,  be  accepted,  and  that  the  charter  of  the  company, 
in  equity,  ought  not  to  be  forfeited.  The  condition  of  the 
bond  is,  that  Stevens,  who  represented  the  turnpike  com- 
pany, should  pay  the  town  of  Bamet  the  sura  of  three  hun- 
dred and  twenty-five  dollars  and  interest,  pn  or  before  the 
first  day  of  April,  1835,  and  the  like  sum  of  three  hundrad 
and  twenty-five  dollars  and  interest,  on  or  before  the  first  day 
of  April,  1836  ;  to  which  there  was  this  proviso,  *^  that  the 

*  town  should  accept  said  bond  on  or  before  the  first  day  of 

*  August  then  next,  or  said  bond  shall  be  void ;  and  further, 
<  that  the  bond  shall  be  deemed  and  taken  to  be  in  full  pay- 

-  *  ment  and  satisfaction  of  all  claims  or  demands  in  favor  of 

*  said  town  of  Bamet  against  the  Passumpsic  turnpike  com- 

*  pany,  for  making  of  any  road  in  said  Bamet,  and  accepted 
'  by  said  turnpike  company  as  part  or  parts  of  their  turnpike 
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*  roid."    The  folkming  entry  was  made  on  the  docket  of  Cai.bdohia, 
the  clerk,  "  the  bond  to  be  delivered  to  the  agent  of  Barnet,      •^'^43.* 

*  after  rote  of  acceptance  of  said  town."     The  town  of  Bar-      ^^roei 
net  did  not  accept  the  bond  until  the  Uth  of  November,         v. 
1834,  more  than  three  moths  after  the  time  limited  for  them    'i^^^q^^ 
to  accept.    On  that  day  they  voted  to  accept  the  sum  of 

money  mentioned  in  the  bond  signed  by  Henry  Stevens  and 
James  Gilchrist ;  and,  at  the  same  meeting,  they  authorized 
their  aelectmen  to  settle  with  the  company  concerning  the 
bond,  or  prosecute  the  same  at  their  discretion. 

The  claim  of  the  orators,  to  the  relief  asked  for  in  this  bill, 
must  be  supported,  either  on  the  ground  that  they  have  an 
equitable  claim  against  the  defendants,  arising  from  their 
having  made  the  road,  which  was  afterwards  covered  by  the 
survey  of  the  turnpike,  made  by  the  committee  appointed  by 
thb  court,  or  in  consequence  of  the  bond  which  was  left  with 
the  clerk  for  their  benefit,  as  before  mentioned.  Neither  of 
these  grounds  are  tenable. 

In  making  the  road  laid  out  by  the  committee,  on  the  pe- 
tition of  Ira  Goodrich,  the  town  performed  a  duty  to  the 
public,  imposed  on  them  by  law,  —  not  for  their  own  benefit 
particularly,  or  exclusively,  but  for  the  use  of  the  whole 
oooununity.  They  had  no  property  in  the  road  whatever, 
more  than  any  other  town,  or  any  individual.  The  burthen 
of  making  the  road,  and  of  keeping  it  in  repair,  was  laid  on 
them  by  law,  from  considerations  of  public  policy  alone. 
This  duty  is  frequently  cast  on  towns  against  their  wishes, 
and  also  against  their  individual  interest.  The  same  power 
which  authorized  the  laying  the  road  could  discontinue  it  at 
any  time ;  and  the  road  would  revert,  not  to  the  town,  but 
to  the  individuals  who  are  owners  of  the  land.  In  laying, 
altering,  or  discontinuing  roads,  it  has  never  been  thought, 
or  considered,  that  the  towns  were  entitled  to  any  compen- 
sation for  the  moneys  by  them  expended  in  making  the  road. 
Whenever  a  turnpike  is  granted,  it  is  supposed  that  between 
the  Isrmifii,  they  will  have  to  take  part  or  parts  of  a  road 
already  made  by  towns,  and  the  right  to  locate  a  turnpike 
road  on  any  M  highway  has  been  repeatedly  recognized  by 
this  court  in  cases  reported  and  not  reported.  The  easement 
which  tbe  public  acquired,  or  the  right  to  pass  over  a  high- 
way, legally  made  and  opened,  they  may  relinquish  at  aay 
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Caubmhu,  !»•  they  think  propor,  or  gfant  it  to  eorporatiotis  by  \ 

?6I8^  etiablisbed.  O^ler  ▼•  Skarthurg  Twm.  Co.  <  Yt  R.  815 ; 
Panion  TVm.  Co.  r.  Bukap,  11  do.  148.  In  the  oodfal* 
ing  opinions  which  the  oouit  hnvo  heretofora  bnd,  on  the 


Turn.  Uo.  ■ubject  of  this  chiifn  of  the  town  of  Barnet  to  eompen«tioii 
for  making  that  road,  I  never  nndeffttood  any  of  them  to  aay 
that  the  town  had  Mich  a  ehum,  racognimd  at  n  legal  or 
equitable  claim,  which  conid  be  enforced  in  a  sott  at  kw  or 
equity.  And  the  judge  who  gave  the  opinion  in  the  eaaa  of 
the  state  against  the  present  defendants,  reported  in  9  Vt.  R. 
178,  seems  to  insist  rather  on  the  npparent  justice  of  the 
daim,  and  that  the  court  shoohl  not  accept  the  report,  and 
enable  the  turnpike  company  to  take  the  road,  until  they 
made  some  satisfaction  to  die  town  for  the  money  expended 
by  them  in  making  this  road.  It  never  struck  me  that  it  was 
necessary  for  the^  court  to  accept  the  report  of  the  couMnitlae 
appointed  to  alter  the  Passnmpsic  turnpike  road ;  but  that, 
having  appointed  the  committee,  their  powers  over  the  eob* 
ject  ceased  ;  nor  was  it  ever  made  to  appear  sadsfaotorily  to 
me,  that  the  town  should  have  any  remuneration  from  the 
eompany,  inasmuch  as  tb^  were  relieved  from  the  expense 
of  keeping  the  road  in  repair,  and  from  the  risk  which  every 
town  incurs  from  their  responsibility  to  individuals  for  dam* 
ages.  This  whole  subject,  however,  has  been  passed  upon 
heretofore.  The  court  are  now  agreed  in  saying,  that  the 
orators  have  no  claim  which  can  be  enforced  in  this  suit, 
independent  of  the  orders  before  named,  founded  solely  on 
the  ground  that  they  made  n  public  road  which  was  afleiw 
wards  surveyed  and  taken  as  a  part  of  the  turnpike  road 
owned  by  the  defendants. 

The  only  inquiry  remaining  is,  whether,  in  consequence  of 
the  bond  executed  by  Mr.  Stevens,  who  is  considered  as  the 
owner  of  the  turnpike,  and  which  is  to  be  treated  as  a  vdun- 
tary  bond,  procured  by  the  defendants,  in  pursuance  of  the 
orders  and  proceedings  had  in  tfiis  court,  at  their  March 
term,  1834,  already  recited,  the  orators  have  now  nny  dahn 
against  the  defendants  which  the  court  of  chanoeiy  can  de* 
cree.  The  bond  was  to  be  vmd,  nnlem  accepted  by  the 
town  by  the  first  of  August  next  after  it  was  made.  Thw 
acceptance  was  a  condition  precedent  to  tts  being  defivered. 
The  oratoiB  did  not  vote  to  neont  it  until  the  November 
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«l|et.   Nov  we  cmiboI  eoMder  ihftt  Ibe  town  had  no  ndiee  CAi.»iMMia, 
of  tfak  bond  beiiq;  left  for  tbeir  benefit    Tbef  were  a  party     ^^^^ 
16  Ibe  pvoeeedingv  had  io  relalioa  to  the  acceptanee  d*  the      j^^mx 
leport,  and  appaarad  by  their  aUorney ;  and  we  all  well  re-        «• 
QoUe^t  the  loiig  and  aMiduoaa  atteDtioo,  and  the  powerful    TturnTcof 
and  exeited  acgumcait  aaade  against  the  turnpike  company  by 
a  gentleman  since  deceased,  and  for  which,  it  appears,  he 
made  charge  against  the  town.    Indeed,  we  have  no  hesita- 
tion in  saying  that  the  towns  were  so  far  parties  to  the  pro- 
ceedings had  in  this  court,  that  they  were  bound  to  take 
notice  of  any  order  made  by  the  court  in  the  premises. 

If  it  was  proper  for  the  court  to  do  any  thing  on  this  IhU, 
it  could  not  be  to  set  up  this  bond,  which  has  become  void 
by  reason  of  the  town  not  complying  with  the  only  condition 
on  which  it  was  to  be  opemtive,  but  by  permitting  them 
ag^in  to  litigate  the  acceptance  of  the  report  before  mei^ 
lioaed,  and  go  into  an  inquiry  as  to  their  equitable  chum  for 
eompeosatioiiy  which  we  have  ahready  considered  as  un- 
founded* 

We  cannot  discover,  in  this  case,  any  unforeseen  event, 
loss,  or  omisnon,  which  prevented  the  town  from  accepting 
ibe  bond,  or  any  unintentional  act  or  omission  arising  from 
ignorance,  surprise,  imposition,  or  misplaced  confidence,  that 
should  entitle  them  to  relief,  on  the  score  of  accident  or 
mistake.  But  they  have  lost  their  bond  and  their  security 
at  law  upon  the  same,  by  their  own  negligence  and  want  of 
aUentioa,  and  the  court  cannot  relieve  them  from  the  con- 
esqueoce  of  their  non-performanee  of  the  condition  required. 
And  it  is  somewhat  of  a  remarkable  feature  in  this  case  that, 
although  there  has  been  litigation  on  the  subject  of  this  turn- 
pike, and  between  the  orators  and  defendants,  in  one  shape 
or  another^  before  the  court  and  the  legislature,  for  so  long 
a  time,  no  call  should  have  been  made  on  the  clerk  of  this 
court  for  this  bond,  while  it  lay  with  him,  for  the  benefit  of 
the  orators,  from  March  to  August,  and  that  no  vote  should 
be  passed  by  the  town  to  accept  it  until  November  after  the 
session  of  the  legislatore,  and  then  accompanied  with  a  reso- 
lution  instructing  the  selectmen,  their  agents,  to  buckle  on 
the  armor  for  battle,  or  ground  their  arms,  as  they  should 
think  proper,  and  report  at  their  next  March  meeting,  in 
1835. 
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CALXDovfA,       We  can  see  no  reaeonfl  for  reKeviog  the  oraton  from  the 
1843. '      consequence  of  their  not  aecepting  the  bond  by  tbe  tiaie 


Conner      Specified,  or  to  decree  them  the  money  they  expended 
V.         making  the  road.     The  consequence  is,  the  decree  of  tl 
chancellor  must  be  reversed,  and  the  bill  dismissed,  witho 
cost ;  and  the  chancellor  will  be  directed  accordingly. 


Benjamin  Conner  v.  John  Chase,  Elihu  Granger,  Mar- 
tin M.  Miles,  Isaac  Kinaston,  Joseph  G.  Kinaston, 
and  Jesse  G.  Kinaston. 

(In  Chancery.) 

Parol  proof  is  not  admissible  to  show  an  absolute  deed  to  have  been  intended 
as  a  mortga|re,  when  the  grantor  conveys  by  deed  of  warranty,  and  pos- 
session follows  the  deed  through  several  successive  grantees. 

Knowledge  of  a  parol  contract,  between  a  prior  grrantorand  grantee,  will 
not  affect  one  who  purchases  from  the  person  having  both  Che  ]egd  title 
and  possession,  nnless  he  pnrchaset  fraudulently,  and  with  intent  !• 
defeat  the  equitable  claim  of  the  first  grantor. 

Length  of  time,  short  of  the  period  which  will  bar  redemption,  may  afford 
a  strong  presumption  against  a  claim  set  up  as  an  equitable  right  of 
redemption,  resting  wholly  on  oral  testimony. 

The  answer  of  one  defendant,  who  has  ceased  to  haTO  any  intereet  in  the 
Mibjeet  in  controversy,  is  no  evidence  against  the  other. 

This  was  an  appeal  from  a  decree  of  the  court  of  chancery. 
The  orator,  in  his  bill,  which  was  entered  March  term  1836, 
alleged, — That,  on  the  22d  day  of  January,  18249  he  was 
seized  in  fee  simple  of  five  acres  of  land,  part  of  the 
south  west  corner  of  lot  41,  in  ShefReld,  with  a  saw  oiiH 
privilege  ;  that  he  had  in  contemplation  to  build  a  saw-mill 
on  said  lot,  and  to  that  end,  purchased  of  John  Chase  forty 
five  dollars  worth  of  saw-mill  irons,  and  to  secure  to  said  Gbaae 
the  payment  of  said  sum  and  interest,  on  the  S3d  day  of 
January  1 825,  conveyed  to  said  Chase,  in  fee  simple,  said 
land,  as  a  pledge  or  mortgage,  to  secure  the  payment  of  said 
sum  ;  that  said  Chase,  in  consideration  that  the  orator  wooM 
so  convey,  promised  him  that,  on  payment  of  said  sum  and 
interest,  he,  said  Chase,  would  quit  claim  said  premises  to 
the  orator,  and  at  that  time  agreed  to  give  a  written  defeas- 
ance to  that  effect,  but  whether  such  defeasance  was  ever 
given  the  orator  could  not  state  ;  but  if  any  was  given^  it 
lost  or  destroyed. 


Clu«e«t«<. 
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S.  That  the  the  orator,  being  also  indebted  to  Elihu  Gran-  Cajuxdosia, 
ger,  it  was  agreed  between  Chase,  Granger,  and  the  orator,       1343^* 
that  Chase  should  assign  bis   daim  against  the  orator  to      Z 
Granger,  on  payment  of  the  amount  by  Granger,  and  that  _     «. 
Ciiase  should  deed  the  same  premises  to  Granger,  as  secu- 
rity for  both  debts ;  whereupon,  on  the  3d  day  of  May, 
r824,  Chase  executed  his  deed  of  said  premises  to  Granger. 
The  bill  contains  the  same  averment  as  to  Granger's  agree- 
ment to  execute  a  written  defeasance,  as  before  stated,  and 
that  said  conveyance  was  understood  by  the  parties  as  a 
mere  mortgage. 

3.  That,  on  the  8th  day  of  November,  1825,  said  Gran- 
ger deeded  the  same  premises  to  Martin  M.  Miles,  for  a  con- 
sideration inadequate  for  the  absolute  title,  and  that  he  had 
notice  that  Granger  held  only  a  mortgage  title. 

4.  That  on  the  8th  day  of  November,  1829,  Miles  con- 
veyed the  same  premises  to  Isaac  and  Joseph  G.  Kinaston, 
with  similar  averments  as  to  the  consideration,  and  as  to  no- 
tice that  Chase's  and  Granger's  deeds  were  intended  only 
as  mortgages.  The  four  deeds  above  named  were  absolute 
on  thb  face  of  them,  and  contained  the  usual  covenants  of 
seizin  and  warranty. 

5.  That  Isaac  Kinaston,  on  the  2d  day   of  December, 

1830,  quit  claimed  one  fourth  part  of  same  premises  to  Jesse 
G.  Kinaston  ;  on  the  28th  day  of  June,  1836,  another  fourth 
part  to  Joseph  G.  Kinaston ;  and  on  the  25 tb  of  October, 

1831,  Jesse  G.  Kinaston  quit  claimed  to  Joseph  G.  another 
fourth  part ;  and  that  all  the  parties  to  these  several  convey- 
ances, had  notice  of  the  nature  of  Chase's  and  Granger's 
deeds,  and  were;  therefore,  only  assignees  of  their  mortgage 
thie  to  the  premises. 

The  orator  prays  for  liberty  to  redeem,  and  that  the  defen- 
dants account  for  the  rents  and  profits. 

The  answer  of  John  Chase,  admits  the  facts  as  to  the 
character  of  the  conveyances  from  Conner  to  him,  and  from 
himself  to  Granger,  as  claimed  by  the  orator's  bill. 

The  answer  of  M.  M.  Miles,  admits  in  substance,  that  he 
purchased  of  Granger,  with  full  knowledge  that  Granger's 
deed  from  Chase,  and  Chase's  deed  from  Conner,  though 
absolute  on  the  face,  were  intended  to  operate  merely  as 
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Calbdovu,  mortgages,  and  also  states  oonversatioiis  between  himaelf, 
1^.'      Isaac,  Joseph,  aod  Jesse  G.  Kinaston,  which  occurred  shorllj 


CoMiier      ^f<>^^  he,  said  Miles,  conveyed  said  premises,  tending  to 

_     «-     .    show  that  said  Kioastons  were  acquainted  with  the  cbaraoier 

of  the  conveyances  from  Conner  to  Chase,  and  Chase  to 

Granger,  and  that  they  purchased  wUh  notice,  as  claimed  ia 

the  orator's  bill. 

Joseph  O.  KinastoD  in  his  answer  says,  ''  that,  as  for  the 
consideration  upon  which,  or  for  which,  the  said  Conner 
deeded  to  the  said  Chase,  or  the  said  Chase  to  the  said  Gran- 
ger, he  had  no  knowledge,  belief,  or  suspicion,  at  the  time 
he  received  his  several  deeds  from  Martin  M.  Miles,  Isaac 
Kinaston,  and  Jesse  G.  Kinaston,  that  Granger  was  under 
any  obligation  to  deed  said  five  acres  of  land  and  saw*mi[l 
to  the  said  Conner,  on  the  said  Conner's  paying  him  a  cer- 
tain sum  of  money,  or  paying  him  any  sum  of  money,  or  any 
other  thing.  Nor  has  this  defendant  ever  known,  or  had 
any  suspicion  that  the  said  Chase  or  Granger  had  agreed 
with  the  said  Conner  for  any  consideration  whatever,  to  exe- 
cute a  written  defeasance  to  the  said  Conner,  of  said  five 
acres  of  land  and  saw-mill ;  but  this  defendant  had  fre* 
quently  heard  it  said  that  the  land  and  mill  was  put  into 
Granger's  hands  as  security  for  his  labor  and  mill  irons,  dLc, 
but  had  no  knowledge  but  that  Granger  and  Conner  bad 
settled  amicably  ;  the  general  report,  however,  was  that  Gran- 
ger went  off  without  paying  him  his  due,  and  that  be  bad 
wronged  him,  but  how  much,  or  in  what  way,  this  defendant 
never  learned  until  1835,  when  Conner  published  it  in  thm 
North  Star,  nor  did  this  defendant  possess  any  other,  or  dif- 
ferent knowledge,  information,  belief  or  suspicion  in  relatioo 
to  Conner's  having  any  claim  in  law  or  equity,  upon  Chase 
or  Granger  for  the  deeding  of  said  land  and  mill  to  Conner, 
at  the  time  he  paid  said  Miles,  and  Kinastons  for  the 
than  that  which  he  possessed  when  he  l>ought  the 
As  to  who  built  the  mill,  report  says  that  Conner  built  it,  and 
that  Granger  worked  for  him,  but  how  the  facts  were,  this 
.  defendant  never  had  any  other  means  of  knowledge.  When 
said  Miles  purchased  said  land  and  mill,  this  defendant  thinks 
it  was  not  worth  over  three  hundred  dollars.  This  defendant 
knows  nothing  of  Miles'  information  in  relation  to  the  tenure 
by  which  Granger  held  the  premises.     As  to  what  Miles  paid 
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Ofwiger  for  the  aaid  land  and  mill,  this  defendant  h^  na  CiUDovu, 
knowledge  upon  the  subject,  except  what  he  has  obtained       1843.* 
from  the  records  of  deeds  in   Bheffield.     This  defendant      co^T^ 
knows  that  immediately  after  Miles  purchased,  he  took  pos-         «. 
session  of  said  Mill  and  completed  the  finishing  of  the  same. 
This  defendant  knows  nothing  about  the  rents  and  profits  be* 
foie  he  parchased.     And  this  defendant,  further  answering, 
says,  that  at  the  time  he  purchased,  with  his  father,  said  land 
and  mill,  he  verily  supposed  and  believed,  that  Miles  had  a 
good  and  perfect  title  to  the  same,  and  that  Conner  had  no 
claim  or  interest  in,  or  demand  upon  the  same,  and  his  know- 
ledge, information,  belief,  and  suspicion,  was  the  same   and 
in  no  wise  changed  at  the  time  he  made  his  several  payments 
for  the  same ;  if  he  had  not  supposed  said  Miles  had  an  in- 
defeasible estate  in  fee  simple  in  said  land  and  mill,  he  should 
not  have  been  concerned  in  the  purchase;  and  his  knowl- 
edge, information  and  belief  was  the  same  and  no  other  when 
this  defendant  purchased  of  his  father  and  brother  said  prem- 
ises, and  paid  them  for  the  same ;  and  this  defendant  further 
says,  that,  at  the  time  he  made  his  several  purchases  as 
aforesaid,  and    payments  as  aforesaid,    he  had  no  knowt- 
edge,  and  did  not  beliere  or  suspect  biit  what  said  Chase 
or    Granger,   had    each    a  good    and   indefeasible    estate 
in  fee  simple  in  said  land  and  mill  before  and  at  the  time 
they  respectively  conveyed  the  same  ;  but  this  defendant  has 
iiiiderstood  that  said  Conner  intended  to  prosecute  the  said 
Granger  whenever  he  could  find  him  and  recover  what  he 
owed  him.     And  this  defendant  did  not  know,  understand, 
believe,  or  have  a  suspicion,  then,  nor  before  he  had  fully 
made  payment  to  said  Miles,  that  Miles'  title  to  said  mill  and 
land  was  only  a  mortgage,  or  in  the  nature  of  a  mortgage,  or 
that  Granger's  title,  or  Chase's  title  was  only  a  mortgage,  or 
ia  the  nature  of  a  n>ortgage ;  but  did  understand  that  the 
several  deeds  from  Conner  to  Chase,  from  Chase  to  Granger, 
and  from  Granger  to  Miles,  were  absolute  unconditional  deeds, 
conveying  the  premises  in  fee  simple,  and  although  this  de- 
fendant had  heard  that  the  mill  and  land  were  put  into 
Granger's  hands  for  security  for  his  labor,  and  materials  fur- 
nished, yet  at  the  time  this  defendant  purchased  and  made 
his  several  payments,  he  did  not  suppose,  believe  or  have  a 
suspicion,  that  Conner  could  ever  have  compelled  Chase  or 


ChaM6(«2. 


768  CASES  IN  THE  SUPREME  COURT 

Granger  to  redeed  lo  him,  unleM  they,  or  either  of  tlMm, 
were  or  was  so  disposed,  and  if  Chase  or  Granger,  while  they 
Conner  ^^^^  ^^^  ^^S^^  ^>^'^  ^^  "^'^  °^iU  and  land,  for  security,  refused 
9.  ^  ^  to  deed  to  Conner,  Conner  was  wholly  without  remedy* 
Such  was  his  understanding,  information  and  belief  upon  the 
subject ;  and  that  Conner's  interest  was  not  affected  by  his 
purchase,  or  whether  said  mill  remained  or  should  be  destroy- 
ed, it  being  irrecoverably  gone  from  him.  And  this  defen- 
dant further  answering  says,  that  he  had  not  at  the  time  he 
and  his  father  took  and  received  their  deed  of  said  land  and 
mill;  of  said  Miles,  nor  at  the  time  of  paying  for  the  same, 
any  knowledge,  information,  or  belief,  nor  any  notice,  infor- 
mation or  reason  for  belief,  or  suspicion,  that  Granger  receiv- 
ed his  deed  from  Chase  as  security  for  what  Conner  owed 
Granger,  in  that  sense  which  made  it  a  mortgage,  or  reserv- 
ed to  the  said  Conner  any  more  interest  in  it  than  every  oth- 
er man  had ;  or  that  the  said  Conner  could,  by  paying  Gran- 
ger, compel  him  by  any  possible  means,  to  deed  the  said 
mill  and  land  to  him,  the  said  Conner,  against  his,  the  said 
Granger's  will ;  and  yet  this  defendant  says  he  had  heard  it 
reported,  before  he  purchased  of  Miles,  that  said  land  and 
mill  was  put  into  the  hands  of  Granger,  as  security  for  his 
labor  and  materials  furnished  by  him ;  but  from  what  source 
or  whether  true  or  felse,  this  defendant  did  not  know." 

The  defendants,  Jesse  G.  and  Isaac  Kinaston  in  their  sev- 
eral answers,  deny  all  knowledge  of  any  trust  between  Con- 
ner, Chase  and  Granger,  and  declare  that  they  purchased 
said  premises  without  notice  that  Conner  ever  had  any  claim 
thereon. 

The  defendant  Granger,  being  out  of  the  state,  made  no 
answer  to  the  orator's  bill. 

The  testimony  of  a  large  number  of  witnesses,  tended  to 
show,  from  acknowledgments  made  by  the  Kinastons,  from 
time  to  time,  that  they,  at  the  time  of  their  purchase  from 
Miles,  and  of  the  subsequent  conveyances  of  the  premises 
in  question,  were  knowing  to  the  fact  that  the  deeds  of  Con- 
ner to  Chase,  and  Chase  to  Granger  were  given  as  securiiy^ 
merely,  and  that  Conner  still  had  a  claim  upon  the  property. 

E.  Paddock  and  J.  Bdl^  for  defendants. 

I.  The  statute  regulating  conveyances  of  real  estate,  (sec- 
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tioii  4,)  is  a  full  and  perfect  answer  to  this  bill,  whether  Cai.edo»iai 
pleaded   or  insisted  on  in  the  defendant's  answers.     The       1343. * 


deed  from  Conner  to  Chase  contains  no  condition  of  defeas-      Q^aneT 
ance.     If  any  agreement  existed  between  them,  it  was  for  a         v. 

,  '     ,  ,  ^     r  .-I        Chase  «/fl/. 

re-purchase  and  re-conveyance,  on  payment  of  a  sum  stipula- 
ted. It  was,  therefore,  an  agreement  for  the  sale  of  land 
within  the  meaning  of  the  fourth  section.  Newland  on  Con. 
SMN>-1;  Mitford,  221  ;  2  Johns.  Ch.  2d1  ;  1  Atk.  493.  The 
agreement,  if  anj^  created  only  a  personal  trust,  which  did 
not  follow  or  extend  to  the  land,  and  as  such  only  can  Con- 
ner avail  himself  of  it. 

2.  Parol  evidence  is  inadmissible  in  this  case  to  con- 
tradict and  defeat  deeds  absolute  on  their  face.  Its 
admission  would  render  the  statute  a  dead  letter^  and  open 
the  door  to  frauds  which  would  subvert  the  foundations  upon 
which  all  titles  to  real  estate  rest.  Parteriche  v.  Pawlet,  2 
Atk.  384 ;  T^nney  v.  Tenney,  3  Atk.  8  ;  Paine  v.  McTn- 
tyre,  1  Mass.  69  ;  Rich  v.  Elliott,  10  Vt.  R.  21 1  ;  Isaacs  v. 
Elkins,  11  Vt.  R,  677;  Beniley  v.  Bradley,  8  Vt.  R.  243  ; 
Reed  v.  Wood,  9  Vt.  R.  285,  &  5  Vt.  R.  514 ;  Sugd.  98 
A  150. 

3.  This  is  a  case  sui  generis.  In  all  the  reported  cases 
there  has  been  an  outstanding  deed,  showing  definitely  the 
nature  and  amount  of  the  claim  set  up,  fixing  the  amount 
doe,  or  the  duties  to  be  performed,  at  least  showing  what 
u>a9,  that  it  might  be  known  what  was  not.  Here  all  that 
we  can  learn  about  Conner's  deed  we  lenrn  from  the  town 
records.  As  to  what  the  agreement  was,  or  what  was  the 
amount  due,  the  court  have  nothing  to  direct  them.  It  is 
calling  on  the  court  to  take  a  feap  in  the  dark.  Boyd  v. 
McLean,  Johns.  Ch.  590 ;  Hine  v.  Dodd,  2  Atk.  275-6-7. 
See  also  Day  v.  Dunham,  2  Johns.  Ch.  191. 

4.  The  evidence,  in  this  case,  consists  almost  wholly  of 
acknowledgments  and  statements  purporting  to  have  been 
made  by  the  Kinastons  many  years  ago.  Evidence  merely 
parol,  though  sometimes  clearly  admissible,  will  be  received 
with  great  caution.  Evidence  of  naked  declarations,  made 
by  the  purchaser  himself,  is,  as  Sir  Edward  Grant  says,  "  in 
all  cases  most  unsatisfactory,  on  account  of  the  facility  with 
which  it  may  be  fabricated  and  the  impossibility  of  contradict- 
ing it.    Besides,  the  slightest  mistake  or  failure  of  recollection 
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9iiT.ED0KrA,  may  totally  alter  the  effect  of  the  deelaralion."     Sogden'ff 

1^3  *      Law  of  Vendors,  446.     Sach  declarations  ought  never  to  be 

~  received  as  evidence  of  title.     Jack$<m  v.  Sherman^  6  Jobna. 

V.  21  ;  and  opinion  of  Ch.  Kent  in  Marks  v.  Fell,  1  Johns. 

aiase  e(  al.  q^  ggg     g^^  ^,3^  jacksM  V.  Cady,  16  Johna.  335  ;  Sug- 

den,  532 ;  Foster  v.  Buckman,  1  Johns.  Ch.  300 ;  I  Mad. 

261. 

5.  No  sufficient  notice  to  the  Kinaatona  has  been  proved. 
In  Day  v.  Dunham,  Ch.  Kent  saya  r  ^  The  notice  that  is  to 
break  in  upon  the  registry  act  roust  be  such  as,  with  the 
attending  circumstances,  affect  the  patty  with  fraudf  and 
here  certainly  is  no  fraud  to  be  suspected."  See  also  Hine 
V.  Dodd  above  cited.  See  Kent's  Comm.  4.  See  opiniona 
of  Ld.  Alvanley  in  Holland  v.  Stainbrtdge^  3  Vea.  478,  cited 
2  Johns.  Ch.  190. 

6.  This,  being  a  stale  claim,  ought  not  to  be  favored.  The 
plaintiff  has  slept  upon  hb  rights  for  years,  and  it  is  a  juat 
rule  of  law  that  if  one  can  enter,  he  must  enter  —  he  mast 
make  his  claim.  Shep.  Touch.  153.  It  was  a  fraud  ia 
Conner  to  let  his  claim  lie  dormant  so  many  years,  while  the 
property  in  question  was  passing  through  so  many  handa 
by  absolute  deeds. 

7.  If  either  Isaa€,  Joseph,  or  Jesse  purchased  withoot 
notice,  Joseph  will  hold  such  part.  For  one  may  purehaae 
with  notice  and  convey  a  good  title  to  one  who  has  no 
notice.  And  one  having  notice  may  take  a  conveyance  from 
one  having  no  notice  and  have  a  good  title.  2  Atk.  139, 
242  ;  1  Johns.  Ch.  219 ;  1  Atk.  571 ;  Ambler,  313. 

JV.  Baylies,  L  Fletcher  fy  (?.  C.  Cahoon,  for  orator. 

1.  What  is  a  Mortgage  7—2  Story's  Equity,  287,  ^1018. 
'<  It  is  unquestionably  true  that  chancery  suffers  itself  to 
be  little  embarrassed  with  the  forms  which  any  transaction 
assumes.  In  whatever  hand  the  fee  may  remain,  or  however 
disguised  may  be  the  terms,  if  the  real  object  be  the  taking 
or  holding  land,  for  the  security  of  a  loan  or  debt,  it  is  in 
equity  a  mortgage."  Campbell  v.  Worthington,  ExW.  of 
fVatrous,  6  Vt.  R.  453  ;  Gibson  v.  Seymour  Sf  Hall,  4  Vt. 
R.  518  ;  fFUliams  fy  Putnam,  v.  Parish  et  al.  decided  in 
Orange,  county,  March  term,  1831,  referred  to  in  4  Vt.  R. 
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6S2;  1  Powell  on  Mort.  II69  and  cases  in  Am.  Ch.  Dig. 
388-9. 

2.  The  vMLj\m''--ane$  a  mortgage,  always  a  mortgage.  See  ' 
1  Powell  on  Mort.  116^28 ;  Clark  Sf  Dav%9  v.  Henry,    1 
Cow.  324  ;  2  Story,  287,  sec.  1019. 

3.  Parol  evidence  is  in  some  cases  admissible  to  prove  a 
deed  was  executed  as  a  mortgage,  notwithstanding  the  stat* 
ute  of  frauds.  Oibson  v.  Seymour  if  Hall,  fViUiams  v.  Par^ 
ish,  4  Vt.  R.  522;  2  Story,  287,  ^1018;  Marsh  v.  PeU, 

1  J.  a  R.  594  ;  Strong  v.  Stewart,  4  J.  C.  R.  167  ;  fVaeh- 
bwm  V.  Merrill,  1  Day,  139,  referred  to  in  1  Powell  on 
Mort.  120,  n.  2 ;  Maxwell  v.  Montacute,  Pr.  Cb.  326  ;  Young 
r.  Peachy,  2  Atk.  ^58  ;  Walker  v.  Walker,  2  Atk.  99,  re- 
ferred to  in  Powell  on  Mort.  119,  n.  I.;  2  Story's  Eq.  77, 
^768  ;  I  Powell  on  Mort.  150  ;  see  also   Card  v.  J  affray  ^ 

2  Sch.  &.  Lef.  374  ;  and  Barney  v.  Currier,  1  D.  Chip.  R« 
815. 

4.  Lapse  of  time — when  it  bars.  From  the  date  of  the 
deed  from  Granger  to  Miles,  to  the  service  of  the  bill,  is  ten 
years,  three  months,  and  twenty-two  days,  and  from  the 
time  it  was  deeded  to  the  Kinastons,  eight  years,  two  months 
and  eight  days.  This  was  caused  by  the  fraud  of  Miles  and 
the  Kinastons  in  concealing  from  the  orator  that  Miles,  when 
he  took  his  deed,  had  a  full  knowledge  that  Granger  had  only 
a  mortgage  title  and  that  the  orator  had  an  equity  of  redemp- 
tion.  Without  evidence  of  this  fact  he  could  not  proceed, 
and,  as  appears  by  Conner's  affidavit  on  petition  for  rehearing, 
he  brought  his  bill  within  less  than  one  year  after  discovering 
testimony  on  this  point  No  length  of  time  is  a  bar  to  re- 
demption where  there  is  fraud,  or  where,  by  agreement  at 
the  time  of  the  transaction,  the  mortgagee  is  to  enter  and 
keep  possession  until  he  is  paid  out  of  the  profits.  Marks 
v.  Pell,  1  J.  C.  R.  584  ;  Am.  Ch.  Dig.  354. 

In  case  o(  fraud,  time,  in  order  to  bar  the  remedy,  will 
not  begin  to  run  until  the  party  acquires  a  knowledge  of  the 
lacts  constituting  the  fraud.  B.  &  B.  129  ;  1  Powell  on  Mort. 
364,  365 ;  Arden  v.  Gregory,  2  £den,  295 ;  2  Barb.  & 
Harr.  310,  ^89. 

5.  Effect  of  sale  by  mortgagee.  A  mortgagee  in  possession 
is  trustee  of  the  mortgagor,  and  if  any  one  purchases,  with 
notice,  from  the  mortgagee,  the  purchaser  becomes  trustee 
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Caledonia,  of  the  mortgagor.     Soch  sale  by  the  mortgagee  docs  not  af- 

1843  '      feet  the  right  of  ihe  mortgagor  to  redeem.     2  Barb.  &  Harr. 

Conner      ^q.  Dig.  267,  c.  16,  312,  c.  28,  29;  2Cowen,  288;  WM- 

«•         son  V.  Throop,  2  Cow.  203  ;  Aymor  v.  flttt,  5  J.  C.  R.  570. 

6.  Effect  of  purchasing  with  notice, — See  Story's  Ist 
Com,  on  Eq.  383,  <5i395-6  ;  2  Story,  93,  ^784 ;  96,  ^788, 
69.  ''  The  purchaser  with  notice  is  bound  to  the  same  ex* 
tent  and  in  the  same  manner  as  the  person  was  of  whom  he 
purchased."  Sugden's  5th  Letter  to  a  Man  of  Property,  page 
42,  Vol.  1  Law  Library.  See,  also,  PotoeU  v.  DdtoUj  2  B. 
dz.  6.  415  ;  Taylor  v.  Stebbins,  2  Ves.  jr.  440  ;  Waymauih 
¥.  Boyce,  1  Ves.  jr.  425 ;  Smith  v.  Law,  1  Atk.  490 ;  1 
Vernon,  363 ;  Mead  v.  Lord  Orrery,  3  Atk.  S888 ;  Eyre  r. 
Dolphin,  2  B.  &  B.  290 ;  Chitty's  Eq.  Dig.  718. 

This  case  is  not  one  where  priority  of  record  comes  ir 
question  ;  but  it  belongs  to  that  class  of  cases  where  tbe  pur- 
chaser purchases  with  notice  that  there  was  an  incumbrance 
upon  the  estate  when  he  purchased  it. 

The  registry  acts  of  England,  Ireland,  New«York  and 
Vermont,  are  materially  diflferent ;  and,  consequently, 0««Aeil 
V.  Bushell,  1  Sch.  ^  Lef.  96  ;  Hine  v.  Dodd,  2  Atk.  275; 
Holland  v.  Stainbri^ige,  3  Ves.  jr.  478  ;  Day  v.  DunAam, 
2  J.  C.  R.  190 ;  dindFoster  v.  Beekman,cAnnQX  be  relied  on  as 
law  applicable  to  this  case.  As  to  what  is  notice,  in  Vt. 
mont,  see  Ludlow  v.  Gill,  1  D.  Chip.  R.  49 ;  Barney  v. 
Currier  et  al,  1  D.  Chip.  R.  3-15 ;  Ruhhe  v.  Mead,  2  Vert. 
R.  544  ;  and  Baxter  v.  Mark  Sf  Luke  Goes,  decided  at  the 
last  term  of  this  court  in  Caledonia  county. 

The  plaintiflf  having  shown  that  the  title  which  he  parted 
with  was  a  mere  mortgage,  and  that,  prima  facie,  he  has  a 
right  to  redeem,  the  defendant,  to  protect  himself,  must  show 
a  better  title,  or  redemption  will  be  decreed.  He  most  show 
his  grantor  in  possession  at  the  time  he  took  his  deed  ;  that 
he  paid  a  valuable  consideration  for  the  land,  and  paid 
for  it  without  notice  of  the  orator's  claim.  The  burthen  it 
on  defendant  to  show  this,  and  not  on  the  orator.  If  the 
defendant,  in  his  answer,  does  not  show  all  the  requisites  of  a 
better  title,  it  would  seem  that  the  orator  is  not  called  upon  to 
show  any  thing  about  the  defendant's  title,  Ch.  J.  Kent  says, 
if  a  purchaser  wishes  to  rest  his  claim  on  the  fact  of  being  an 
innocent,  bona  fide  purchaser,  be  must  poaitiyely  deny  notieOi 
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even  though  it  be  not  charged.     Deming  v.  Smithy  3  J.  C.  Calkdonia, 
R.  344,  and  English  decisions  there  referred  to.     See  also,       1^3/ 
2  Powell  on  Mort.  552,  in  text,  and  n.  i.  Conner 

As  to  what  the  defendant  most  aver  to  show  a  better  title,  ^^  •• 
see  Mit.  222.  That  he  was  a  bona  fide  purchaser  without 
notice  is  mere  matter  of  defence.  Gulatain  v.  Envtck,  1 
Hopkin's  R.  55.  This  avermeniy  Miles,  or  either  of  the 
Kinastoos,  might  have  made  in  his  answer,  and  whether  true 
or  false  would  depend  on  proof.  But  if  no  such  averment^ 
(as  such,)  is  made,  the  court  will  presume  that  there  were 
not  facts  to  warrant  it.  But  the  court  will  not  say  that  a  de- 
fendant is  an  innocent  purchaser  without  notice,  when  the 
defendant  does  not  say  so  himself.  If  the  defendant  was 
not  an  innocent  purchaser  himself,  but  purchased  of  a  per* 
son  who  was,  then  he  may  clothe  himself  with  the  honeetjf 
of  his  grantor  by  avering  in  his  answer  the  same  facts  to 
make  out  a  better  title  in  his  grantor  than  the  plaintiff.  Thai 
the  law  would  have  required  the  grantor  to  aver,  had  the 
plaintiff  brought  a  suit  against  him,  before  he  conveyed  to 
the  defendant.  Ban/er  v.  Plainer,  1  J.  C.  R.  213;  see  2 
Powell  on  Mort.  635-7  ;  1  Hopk.  R.  5  ;  8  Cowen,  361. 

Miles'  answer  admits  that  he  purchased  wiih  naiice  that 
Chase  deeded  to  Granger  for  security  merely,  as  charged  in 
the  bill.  He  is  therefore  bound  to  the  same  extent,  and  in 
the  same  manner,  as  Granger  of  whom  he  purchased.  Story's 
Com.  on  Eq.  383,  ^395 ;  2  Story,  93,  ^784  ;  96,  <^788-9. 
Sttgden's  Letter,  I  Law  Library,  42,  before  cited.  Connor 
had  the  same  right  to  redeem  the  property  in  the  hands  of  Miles 
as  in  the  hands  of  Granger, — Miles  having  purchased  with 
notice.  That  Miles  gave  a  consideration  does  not  alter  the 
case.  1  Vernon,  363  ;  3  Atk.  238. 

The  answer  of  Joseph  G.  IRnaetony  that  although  he  had 
heard  that  said  land  and  mills  had  been  put  into  Granger's 
hands  as  security,  &c.,  yet  that  he  did  not  suppose  that  Con- 
ner could  compel  either  Chase  or  Granger  to  redeed  to  him, 
unless  so  disposed,  as  the  deeds  were  absolute  on  the  face, 
&c.,  amounts  to  an  admission  of  notice  on  bis  part,  and 
if  he  has  mistaken  the  law,  his  ignorance  cannot  shield  him. 
The  maxim  I%norantia  juris  nan  excusai  is  respected  tn 
equity  as  well  as  at  law.  1  Story's  Eq.  121,  ^111  to  il5 ; 
Jeremy's  Eq.  Jurisd.  366 ;  1  Mad.  60. 
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Calbdonia,      The  evidence  shows  the  rest  of  the  defendants  to  have 
^^'      had  notice  of  Conner's  claim  at  the  time  of  the  execution  of 


_  '  their  several  deeds,  and  the  law   which  applies  to  Chase, 

«.         Miles  and  Joseph,  has  the  same  application  to  them. 


Chaie  et  at. 


The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — ^This  cause  has  been  elaborately  argued 
at  this  term  and  at  two  previous  terms*  It  would  have  been 
decided  at  the  last  argument  but  that  the  members  of  the  court 
who  heard  it,  immediately  separated  and  had  not  the  oppor- 
tunity for  consultation  which  was  desired.  At  every  argu- 
ment the  court,  or  at  least  a  majority  of  them,  have  been 
agreed  in  the  result  to  which  we  have  now  arrived,  and  in 
this  result  the  court,  are  at  this  time,  unanimous.  It  appears 
that  in  the  year  1823,  the  orator  purchased  a  tract  of  hind 
of  about  five  acres,  in  Sheffield,  on  which  was  a  saw-mill 
privilege.  On  the  22d  day  of  January,  1824,  he  conveyed 
the  same  by  deed  of  warranty,  absolute  on  its  face,  to 
John  Chase.  John  Chase,  on  the  2d  day  of  May,  same 
year,  1824,  by  a  like  deed  of  warranty,  conveyed  the  same 
premises  to  Elihu  Granger.  Granger,  on  the  8th  of  Novem- 
ber, 1825,  by  a  similar  deed  of  warranty,  conveyed  to  Mar- 
tin M.  Miles,  and  Miles,  on  the  8th  November,  1828,  by  a 
like  deed,  conveyed  to  Isaac  and  Joseph  G.  Kinaston,  two 
of  the  defendants ;  and  in  1630,  Isaac  Kinaston,  deeded  one 
fourth  of  the  mill  to  Jesse  G.  Kinaston,  another  of  the  defen* 
dants.  The  object  of  this  bill  is  to  prove  that  the  con- 
veyance from  Conner  to  Chase,  in  1824,  was  intended  only  as 
a  mortgage  to  secure  Chase  for  what  Conner  then  was,  or 
might  be,  indebted  to  him,  and  that  when  Chase  conveyed  to 
Granger,  is  was  understood  between  Conner  and  Granger, 
that  Granger  should  hold  the  same,  only  as  security  for  what 
Conner  might  be  owing  him  ;  that  Miles  and  the  Kinastons 
had  knowledge  that  such  was  the  nature  of  those  conveyan- 
ces ;  and  the  prayer  is  that  the  defendants  may  be  treated  as 
as  mortgagees,  account  for  the  rents  and  profits,  and  that 
tlie  orator  may  be  at  liberty  to  redeem  the  premises.  ,It  is 
to  be  observed  that  the  several  deeds  before-mentioned  were 
recorded  in  the  town  clerk's  office,  and  the  several  grantees 
entered  into  and  remained  in  the  actual  possession  during 
the  time  they  owned  the  same. 
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To  entitle  the  orator  to  the  relief  prayed  for,  the  court  Galbmvia, 
are  called  on  to  decide  that  a  deed  conveying,  or  purporting       1643/ 


to  convey  an  estate  unconditionally,  may  nevertheless,  be  pro-^ 
ved  by  parol  evidence,  to  be  a  conveyance  of  an  estate  upon  ^  *'  . 
condition,  or,  in  other  words,  a  mortgage,  subject  to  all  the 
incidents  of  a  mortgage  ;  and  that  this  character  shall  attach 
to  it,  notwithstanding  the  estate  has  passed  to  several  succes- 
sive grantees,  and  possession  followed  the  deeds,  if,  by  parol 
evidence,  it  can  be  proved  that  these  grantees  have  either 
knowledge  or  notice  of  the  claim  on  the  part  of  the  first 
grantor  to  be  considered  as  a  mortgagor.  The  court  are  of 
opinion  that  neither  the  principles  of  law  or  equity,  or  the  facts 
proved  in  the  case,  would  warrant  them  in  granting  the  orator 
the  relief  prayed  for. 

In  the  first  place,  it  would  be  an  obvious  perversion  of  the 
well  established  rule  of  evidence  that  the  intent  of  the  parties  aa 
expressed  by  their  writings,  cannot  be  controlled  by  parol  evi« 
dence,  as  well  as  a  direct  infringement  of  the  statute  of  frauds. 

In  the  second  place,  if  the  deed  from  the  orator  to  Chase 
could  have  been  treated  as  a  mortgage  between  them,  at  the 
time  it  was  executed,  it  would  not  have  that  character  as  to 
subsequent  purchasers  under  Chase,  nor  would  they  be  affect- 
ed by  any  agreement  between  the  orator  and  Chase,  or  be- 
tween the  orator  and  Granger,  unless  the  purchasers  had  full 
knowledge  of  the  character  and  nature  of  the  contract  and 
agreement  between  the  parties,  and  purchased  fraudulently, 
and  with  the  intent  thereby  to  defeat  the  right  of  the  grantor, 
the  orator  in  this  bill.  Under  our  recording  system,  a  pur- 
chaser of  one  who  has  the  legal  title  and  possession,  is  nd 
to  be  affected  by  the  disputes  and  claims  between  the  legal 
owner  and  the  claimant  in  equity,  when  no  suit  is  pending 
between  them.  The  proof  of  the  equitable  claim  rests  wholly 
in  parol,  to  be  proved  alone  by  the  testimony  of  witnesses, 
and  the  purchaser  has  no  fraudulent  intent  to  defeat  the 
equitable  claim. 

In  the  third  place,  the  length  of  time  in  which  these 
defendants,  and  those  under  whom  they  claim,  have  had  the 
premises  in  question  as  absolute  owners,  not  recognizing  any 
rights  in  the  orator, — for  it  seems  by  the  testimony  of  one 
witness,  that  in  May  or  June,  1824,  Granger  forbade  this 
orator  from  going  into  the  mill  or  removing  any  thing  out  of 
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Calxoosia,  it, — affords  a  strong  presomption  dther  tbal  the  orator  newet 
1843. '      ^^^  ^^7  equitable  claiin,  such  as  he  now  asserts,  or  that  it 
Z  was  abandoned  :  and  requires  of  this  court  to  leave  htm  to 

«.  assert  whatever  claim  he  may  have,  as  a  personal  claim 
against  Granger.  The  rights  of  these  parties  are  not  recip* 
rocal  on  the  principles  contended  for  by  the  orator,  as  the 
defendants,  Kinastons,  cannot  be  considered  as  the  as- 
signees of  a  mortgage^  or  as  having  any  debt  fl^inst  the 
orator,  Conner,  which  they  can  enforce  at  law  or  in  equity^ 
In  the  fourth  place,  as  the  answer  denies  that  either  the  deed 
to  Chase,  or  from  Chase  to  Granger,  was  subject  to  any 
condition  or  trust,  the  orator,  if  entitled  to  any  relief,  would 
be  under  the  necessity  of  proving  not  only  the  trust,  but  dc 
tice  of  the  trust  in  every  one  in  the  chain  of  title.  A 
grantee  of  an  absolute  title  may  sell  to  one  having  notice, 
and  the  latter  will  hold  the  estate  free  from  the  trust  There 
is  no  sufficient  evidence  of  any  such  knowledge  in  Martin 
M.  Miles,  except  the  answer  of  Miles,  and  this  is  no  evidence 
against  the  present  holders  of  the  estate. 

That  the  introduction  of  parol  .testimony,  of  the  nature  of 
that  relied  on  in  the  case,  to  show  that  either  the  deed  te^ 
Chase,  or  from  Chase  to  Granger,  was  not  absolute,  but  de- 
feasible, would  contravene  the  role  of  law,  in  relation  to  the 
effect  of  deeds  and  writings,  as  wel)  as  mitltate  with  the  pro- 
visions of  the  statute  of  frauds,  appears  to  me  rery  clear. 
The  case  itself  and  the  testimony,  admonish  us  of  the  dan- 
ger  of  making  any  further  inroads  on  the  rule  of  law  as 
well  as  on  the  statute,  and  shows  the  uncertain  and  unsatie* 
factory  tenure  by  which  real  estate  is  held,  if  it  is  liable  to  be 
changed,  altered  or  destroyed  by  the  slipping  memory  of  wit- 
nesses, or  through  the  mistakes  or  falsehoods  of  men  on  whom 
no  reliance  was  placed  by  the  parties,  to  remember  or  retain 
the  evidence  of  their  agreement,  contract  or  understanding. 
The  proposition  that  parol  evidence  is  admissible  to  show 
that  an  absolute  deed  was  intended  only  as  a  mortgage,  has 
been  laid  down  too  loosely  and  unguardedly  by  elementary 
writers ;  and  learned  judges  have  sometimes,  rather  incau- 
tiously, stated  the  proposition,  without  guarding  it  from  mis- 
conceptions and  misconstructions,  by  shewing  in  what  cases 
it  does,  and  in  what  cases  it  does  not  obtain  ;  and  the  extreme 
length  to  which  this  doctrine  has  been  carried  in  the  state  of 
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New- York  has  inclined  one  of  their  learned  judges  to  dis-  Calsdohia, 
sent  entirely  from  the  doctrine,  21  Wen.  36,  and  another,       1^3  ' 
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to  speak  of  it  as  "  latitudinary,"  3  Cowen&  Hill's  notes,  1433.  Conner 
Out  of  that  state  the  proposition  has  not  met  with  much  fa- 
vor. Where,  through  fraud,  accident,  or  mistake,  a  deed  or 
any  written  instrument  is  made  differently  from  what  the  par- 
ties meant  to  make  it,  or  where  a  deed  is  executed  and  the 
other  party  refuses  to  execute  a  defeasance,  such  being  the 
contract  between  the  parties,  a  court  of  equity  will  afford 
the  requisite  relief,  either  by  reforming  the  instrument  or  set- 
ting it  aside,  as  the  case  may  require ;  and  a  resort  to  parol 
proof  may  be  had  to  discover  the  fraud,  accident,  or  mis- 
take. Where  an  absolute  conveyance  has  been  made,  and 
the  party  admits  in  his  answer,  that  a  security  only  was  in- 
tended, or  where  the  grantee  has,  in  writing,  on  the  deed, 
admitted  it  to  be  for  security,  or  where,  by  other  writing,  be 
has  made  the  same  admissions,  courts  of  equity  have  treated 
it  accordingly.  These  decisions,  however,  have  proceeded 
wholly  on  the  ground  that,  through  mistake  or  fraud,  the  deeds 
were  made  to  express  an  intent  different  from  what  the  gran- 
tor really  did  intend,  or  that  the  evidence  was  sufficient  un- 
der the  statute.  But  where  a  man  gives  an  absolute  deed, 
and  there  is  no  fraud  in  obtaining  it,  and  no  agreement  in 
relation  to  executing  a  defeasance,  nor  any  writing  between 
the  parties,  and  no  admission  in  an  answer  in  chancery,  and 
they  have  conducted  as  though  an  absolute  sale  was  intend- 
ed, I  cannot  think  parol  evidence  admissible  to  show  such  a 
deed  a  mortgage,  in  order  to  give  the  grantor  a  right  of  re- 
demption. The  leading  case  upon  this  subject,  and  on  which 
the  opinion  of  the  elementary  writers,  and  the  dictum  of  some 
judges,  has  been  founded*  as  warranting  the  admission  of  parol 
proof  in  such  a  case,  is  Montacute  v.  Maxwell^  reported  in 
Pere  Williams,  618 ;  1  Strange,  236  ;  1  Eq.  Cases  Abr.  19 
pi.  4-5 ;  2  Eq.  Ca.  Abr.  592,  pi.  6.  The  case  itself  was  a 
bill  brought  by  a  wife  to  compel  the  defendant,  her  hu»- 
band,  to  execute  an  agreement  made  before  the  marriage,  in 
relation  to  her  separate  estate.  The  statute  of  frauds  was 
pleaded  to  the  bill,  and  was  allowed  at  the  first  hearing — 
Lord  Chancelbr  Parker  observing,  <<  that  where  there  is  no 
^  fraud,  only  relying  on  the  honor,  word,  or  promise  of  the 
'  defendant,  the  statute  making  these  promises  void,  equity 
Vol.  XV.   s.  r.  vol.  i.         98 
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CiLEDoirii,  <  will  not  interfere."  The  bill  was  aniended,  setting  fortb 
"iSis*'  ^^^^^  '^cts,  and  also  setting  forth  a  letter  of  the  defendant ; 
and  this  letter  the  chancellor  considered  as  taking  the  case 
out  of  the  statute,  and  ordered  the  plea  to  stand  for  ati  an- 
swer. The  case  itself  aflfords  no  authority  for  admitting  pa- 
rol evidence,  to  show  an  absolute  deed  intended  as  a  mort- 
gage, but  the  reverse.  In  deciding  the  case,  however,  the 
Lord  Chancellor  is  reported  to  have  said,  probablj  ds  illus- 
trating his  views  in  that  case,  that  when  a  man  treated  to  lend 
money  on  a  mortgage,  and  the  conveyance  proposed  was  ati 
absolute  deed  from  the  mortgagor,  and  a  deed  of  defeasanoe 
from  the  mortgagee,  and  after  the  mortgagee  bad  got  the 
conveyance  he  refused  to  execute  the  defeasance,  yet  Lord 
Nottingham  decreed  it  against  him  on  the  fraud.  So  when 
an  absolute  conveyance  is  made,  fdr  £100,  to  A.,  and  instead 
of  entering  and  receiving  the  profits,  A.  demands  interest  for 
the  money  and  has  it  paid  to  him,  this  will  be  admitted  to 
explain  the  nature  of  the  conveyance.  To  these  iida  no 
possible  objection  can  be  made.  It  presented  a  case  of  direct 
fraud,  where  the  deed  was  fraudulently  obtained  and  the  tes- 
timony in  relation  to  receiving  interest,  was  admissible,  with 
other  competent  testimony,  to  explain  the  nature  of  the  tnuw- 
actioif.  In  the  cases  of  fFalker  v.  Walker,  2  Atk.  99; 
Young  V.  Peachy y  2  Atk.  257  ;  Joyner  v.  Sirqfhn,  3  Atk. 
889;  Dickson  v.  Parker,  2  Yesey,  225,  no  point  either 
arose  in  the  case,  or  was  decided  in  relation  to  a  mortgage ; 
but  the  chancellor,  in  each  of  those  case,  referring  to  the  case 
of  Montacute  v.  MaxweU,  recoghiKes  and  reiterates  the  prin- 
ciple, that  when  the  agreement  between  the  parties  was,  that 
a  mortgage  should  be  executed  by  a  deed  4nd  defeasance,  and 
the  deed  is  executed,  and  the  party  frauduldntly  reflises  to 
execute  a  deed  of  defeasance,  or,  taking  advantage  of  the 
ignorance  of  the  mortgagor,  omits  td  insert  a  elause  of  ra- 
deinption,  the  court,  in  the  exercise  of  their  acknowledged 
and  undisputed  power  to  relieve  against  fraud,  correct  mia- 
takes,  and  make  written  instruments  conform  to  the  intent  of 
the  parties,  as  they  should  have  l)een  made  in  the  first  place, 
will  inquire  into  the  transaction,  and  grant  such  relief  as  may 
be  necessary.  In  the  case  CotMU  v.  PurchaeBy  Talbot's  Ca. 
60,  the  question  arose  principally  upon  the  coBScruclioo  of 
a  deed.     The  first  deed  betwMn  the  pwtiea  had  been  ete- 
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catedy  and  admitted  to  be  a  oiortgagey  I  should  think  proba-  Calki>o>ia» 
bly  by  a  deed  and  defeasance,  as  it  is  said  iho^e  deeds  were  ^^3  * 
cancelled,  and  the  Lord  Chancellor  expresses  himself  deci-  Conner 
dedlf  against  that  mode  of  making  a  mortgage.  The  deeds  ^^  ^• 
.first  executed  were  cancelled,  and,  some  time  after,  another 
deed,  in  consideration  of  a  further  sum,  was  executed,  which 
was  absolute,  but  with  a  covenant  in  it  which,  it  appears 
to  me,  showed  very  clearly  that  an  absolute  purchase  was  not 
intended.  The  master  of  the  rolls  was,  however,  of  opinion, 
from  the  evidence,  that  an  absolute  purchase  was  intended, 
and  dismissed  the  bill  brought  for  redemption ;  and  the  chan- 
cellor affirmed  his  decree.  I  do  not  find  in  this  case,  any  au- 
thority to  extend  the  principle  of  admitting  parol  testimony 
in  the  case  of  a  niortgage,  further  than  it  was  admitted  in  the 
caae  of  Mantacute  v.  Maxwell^  before  mentioned.  On  the 
authority  of  these  cases,  and  on  the  admiseiofis  in  the  answer 
qfthe  defendants^  Chancellor  Kent,  in  tiie  case  of  Strong  v. 
Stewart,  1  Johns.  Ch.  R.  167,  admitted  a  party  to  redeem, 
although  the  conveyance  was  absolute  in  its  terms.  But  in 
the  6ase  of  Marks  v.  PaU,  1  Johns.  Ch.  R.  594,  the  same 
learned  chancellor,  while  he  admits  that  it  is  competent  to 
show  by  parol  proof,  that  a  deed  was  taken  as  a  mortgage,  and 
that  the  defeasance  was  destroyed  by  fraud  or  mistake,  re- 
fused to  decree  a  redemption  when  the  grantee  was  in  pos- 
session, on  proof  of  the  confessions  of  the  party,  observing 
that  the  acknowledgments  of  the  party  as  to  title  to  real 
property,  are  generally  a  dangerous  species  of  evidence,  as  it 
would  counteract  the  beneficial  purpose  of  the  statute  of 
frauds.  In  the  case  of  Day  v.  Dunham,  found  in  2  Johns. 
Ch.  R.  182,  and  15  Johns.  R.  555,  this  question  was  in  no 
way  involved.  A  defeasance  was  executed  subsequently  to 
the  deed,  but  was  unrecorded ;  the  point  on  which  the  court 
of  errors  and  court  of  chancery  difiered,  was  whether  the  no- 
tice contained  in  the  record  of  the  absolute  deed  should  be 
considered  as  a  notice  of  the  mortgage  under  the  registry  act 
of  New  York.  I  do  not  perceive  in  the  subsequent  cases  of 
James  v.  Johnson,  6  Johns.  Ch.  R.  417,  or  Henry  v.  Davis, 
7  Johns.  Ch.  R.  40,  that,  in  the  absence  of  any  fraud,  and 
without  any  proof  in  writing,  and  without  any  admission  in 
an  answer,  a  court  of  chancery  would  decree  an  absolute 
deed  a  mortgage,  and  let  the  grantees  in  to  redeem,  merely  on 
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Calsdohi A,  parol  proof  that  such  was  the  intention  of  the  parties.    That 

"Tals**      subsequent  decisions  in  New  York  have  extended  the  prin- 

I  ciple  much  further,  I  have  already  noticed,  but  Nelson,  J.,  in 

""T^^      Paichin  v.  Peaae,  12  Wendell,  61,  64,  thought  that  parol 

Chase  €taZ.  pp^^f  ;„  such  a  case,  was  proper  only  in  case  where  there 

was  fraud  in  the  grantee. 

In  this  state,  in  the  case  of  Williama  fy  Putnam  v.  Parish^ 
decided  in  Orange  county,  it  was  decided,  that  when  security 
was  given  by  a  deed  absolute,  if  there  was  no  ground  to  im- 
pute actual  fraud,  such  conveyance  might  be  good.  Yet  in 
the  case  Gibson  v.  Seymour,  3  Vt.  R.  565,  they  considered 
taking  security  in  that  way  strong  evidence  of  fraud.  In  the 
case  of  fVfight  v.  Bates  et  al.,  13  Vt.  R.  341,  my  decision 
as  chancellor,  and  afterwards  in  this  court  where  the  cause 
came  by  appeal,  was  founded  entirely  on  the  belief  that  the 
writing  executed  by  Bates,  and  the  fact  of  Wright  remaining 
in  possessession,  paying  interest  instead  of  rent,  was  sufficient 
evidence  to  show  that  the  parties  stood  as  mortgagor  and  mort- 
gagee, that  the  contract  was  not,  as  contended  for  by  the  de- 
fendants, a  conditional  contract  of  sale.  The  case  of  Campbdl 
V.  Worthingtony  6  Vt.  R.  448,  was  decided  on  the  construction 
of  the  contract  between  Campbell  and  the  testator  Watrous. 

In  the  present  case,  the  solicitor  who  framed  the  bill  ap- 
pears to  have  been  fully  aware  of  the  principle  of  law  in  re- 
^  lation  to  this  subject,  as  recognized  in  the  court  of  chancery 
in  Great  Britain,  and  has  drawn  his  bill  with  a  view  of  bring- 
ing his  case  within  these  principles.  He  charges  that  Chase 
agreed  to  give  him  a  written  defeasance,  and  also  that  iGrran- 
ger  agreed  to  give  a  written  defeasance.  It  is  sufficient  to 
say  there  is  no  proof  to  establish  that  fact,  either  against  them 
or  against  the  Kinastons,  except  the  answer  of  Chase.  This 
answer,  though  artfully  drawn,  and  evidently  intended  to  af- 
fect the  other  defendants,  is  no  evidence  against  them,  as  he 
has  long  since  ceased  to  have  any  interest  in  the  land,  and 
no  admissions  by  him.  Granger  or  Miles,  can  affect  any  others 
but  themselves.  I  apprehend,  therefore,  that  the  testimony, 
in  this  case,  of  the  statements  made  by  persons  in  the  pre- 
sence of  witnesses,  attended  with  the  uncertainty  whether 
the  witnesses  heard  or  recollect,  or  can  now  detail,  the  ex- 
pressions made  use  of,  is  wholly  inadmissible  to  change  the 
character  of  the  conveyance  made  by  the  orator  to  Chase,  or 
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by  Chate  to  Onnger ;  and  ahhoogh  the  court  might  rert  satis-  Cawdwia, 
fied  in  saying  that  the  proof  is  not  sufficient  to  establish  the       1843.' 
iact  which  the  orator  wished  to  establish,  yet  I  deemed  it     oooner 
proper  to  investigate  the  principle  on  which  the  orator  relies,     ^' 
that  from  our  omission  to  say  any  thing  on  the  subject  it 
might  not  be  considered  as  the  doctrine  of  the  court,  that  a 
party  who  has  conveyed  land  or  other  property  by  an  abso- 
hite  deed,  is  at  liberty  to  c<«ie  into  a  court  of  equity  and,  by 
proof  of  confessions,  declarations  and  admissions  of  the  other 
party,  and  that  kind  of  hearsay  and  unsatisfactory  evidence, 
chum  to  be  treated  as  a  mortgagor,  and  call  bis  grantee  to  ac- 
count for  rents  and  profits. 

But  if  the  law  on  this  point  were  otherwise,  and  Conner,  the 
orator,  could  claim,  as  against  either  Chase  or  Granger,  to  be 
considered  as  a  mortgagor,  he  would  have  no  such  claim 
against  either  Miles  or  the  Kinastons.  Granger  had  both 
the  legal  title  and  possession,  and  could  transfer  both  to  a  pur- 
chaser. Conner's  claim  was  only  on  a  parol  contract  It  is  the 
object  of  our  recording  system  that  the  titles  to  real  estate 
should  appear  on  record,  and  a  person  desirous  of  purchasing, 
finding  from  the  records  that  the  person,^in  whom  the  appa- 
rent title  is,  has  the  actual  possession,  ought  not  to  be  affected 
by  any  disputes  between  the  owner*and  any  third  per8on,^or 
any  equitable  claims  between  them,  unless  he  purchases  in- 
tending to  defeat  those  equitable  claims ;  otherwise  there 
could  be  no  valid  sale  or  transfer,  until  one  or  the  other  should 
think  proper  to  settle  their  disputes  by  a  judicial  determina- 
tion. The  rule  laid  down  by  the  master  of  the  rolls  in 
ToUand^.  Stainbridge,  3  Vesey,  Jr.,  478,  is,  that  in  order  to 
let  in  a  prior  deed  unrecorded  against  a  subsequent  deed  re- 
corded, the  person  who  registers  the  subsequent  deed  must 
have  known  the  situation  of  the  persons  having  the  prior  deed, 
and  knowing  that,  registered  in  order  to  defraud  them  of 
that  title  which  he  knew  at  the  time  was  in  them.  This  was 
in  accordance  with  the  principle  previously  laid  down  by 
Lord  Hardwick,  in  Hine  v.  Dodd,  2  Atk.  5}75 ;  and  this  rule 
will  apply  to  the  present  case,  where  it  is  not  insisted  that  the 
defendants  had  any  notice  of  a  prior,  unrecorded  deed,  or 
purchased  of  one  not  having  the  legal  title,  but  only  that 
they  had  notice  of  a  parol  agreement  or  contract. 
The  court  discover  no  evidence  of  any  fraudulent  intent 
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C^LBoovu,  la  deprive  the  orator  of  aay  l^gtl  or  equitable  right  io  either 

184^      Miles  or  the  Kina»ton«.    It  is  said  they  had  such  notice  a« 

^^^^^       should  have  put  tbeon  on  inquiry  in  relation*  to  the  estate  of 

9.         Conner ;  and  it  is  undoubtedly  true,  as  a  general  principle,  that 

CbueMML  ^i^Q  ^  Qii^Q  l^^g  sufficient  information  to  lead  him  to  a  fact, 
be  should  be  deemed  conusant  of  it.  If  the  purchasers  had 
pursued  the  inquiry,  and  bad  had  access  to  all  the  testimony 
which  has  been  afforded  us  in  this  case,  unless  tliey  were 
more  fortunate  than  I  have  been,  they  would  have  been  at  a 
loss  to  discover  what  was  the  real  understanding  and  agree- 
ment between  Granger  and  Conner, — ^whether  it  was  in  rela- 
tion to  a  sale  by  Granger  to  Conner  on  certain  terms,  or  whelb-^ 
er  it  was  to  give  Conner  a  right  of  redemption,  for  we  learn 
that  they  disagreed  as  to  the  terms  of  it  in  1824,  and  ever 
after  that  time.  Granger  repudiated  any  claim  of  Conner,  and 
forbade  him  from  having  any  thing  to  do  with  it.  There  was 
nothing  therefore,  to  put  the  defendant,  Miles,  or  the  Kinas- 
tons,  on  inquiry,  nor  is  there  satisfactory  evidence  that  Con- 
ner then  had  any  right  in  the  mill,  and  there  is  no  evidence 
that  the  defendants  purchased  with  any  intent  to  defraud 
him  of  any  right  he  pretended  to  have ;  and,  moreover,  if  they 
had  full  knowledge  of  all  that  is  here  pretended  by  the  ora- 
tor, they  might  safely  purchase,  according  to  the  principle  de- 
clared in  CordweU  v.  Mackerelly  Amb.  515,  as  it  was  not 
a  claim  which  they  were  bound  to  notice. 

In  the  third  place,  the  claim  of  the  orator  is  evidently  a 
stale  claim,  whatever  right  he  had  under  any  contract,  exist- 
ed as  early  as  the  spring  of  1824,  for  at  that  time^  Granger 
set  him  at  defiance  and  forbid  his  going  into  the  mill.  This 
bill  was  not  brought  until  nearly  twelve  years  from  that  time. 
All  remedy  at  law  on  his  debt  or  contract  against  Granger, 
if  he  had  any,  was  barred  by  the  statute  of  limitations,  and 
although  a  sufficient  time  has  not  elapsed  to  bar  an  undoubt- 
ed right  of  redemption,  yet  this  period  of  time  affords  very 
strong  evidence  against  the  claim  now  set  up  by  the  orator. 
Granger,  it  is  stated  in  the  bill,  has  now  gone  out  of  the  coun- 
try. A  very  different  complexion  might  have  been  given  to 
this  transaction,  if  a  suit,  either  at  law  or  in  equity,  had  been 
instituted  while  Granger  was  in  the  country.  Length  of  time 
short  of  the  period  in  which  a  redemption  is  barred,  was  much 
relied  on  in  the  case  of  CaitereU  v.  PurchoM,  by  Lord 
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CbAneiinor  Talbot^  to  tefude  ibe  ftppKeation  of  th^  pltiintiA*  Cai»o9ia, 
for  a  redemption.     Whether  any  thing  ib  or  was  due  from       1843.* 
Conner  to  Gmnger ;  whether  the  mill* was  or  was  not  more     oemier 
than  a  compensation  to  Granger,  for  what  was  due  him  frofti         •• 
Conner,  and  whether  it  was  intended  fed  a  compensation,  can 
6nly  be  ascertained  in  a  itlit  between  them.  jGrranger  assign- 
ed no  claim  against  Conner  to  Miles.     It  would  be  highly 
inequitable  to  permit  this  subject,  at  this  distance  of  time,  to 
be  litigated  and  inquired  into,  in  a  suit  in  equity  between 
Conner  and  the  Kinastons. 

I  have  remarked  that  there  is  no  evidence  that  Miles  had 
any  knowledge  of  any  equitable  claim  of  Conner,  except  his 
answer,  and  that  this  was  no  evidence  against  the  present 
holders  of  the  estate.  It  is  undoubtedly  true  that,  if  Miles 
had  no  notice  of  any  equitable  claim  to  the  estate  he  pur- 
chased of  Granger,  the  estate  was  vested  in  him,  and  he  might 
sell  to  the  Kinastons  and  convey  a  good  title  to  them^  not- 
withstanding thej  had  notice  of  the  orator's  claim.  Hence  it 
becomes  necessary  to  prove  this  knowledge  in  Miles.  Miles 
was  not  examined  as  a  witness,  but  this  orator  relies  on  his 
answer  which,  like  that  of  Chase,  is  very  artfully  drawn,  and, 
intended  to  affect  others  besides  himself,  is  hardly  deserving 
to  be  treated  as  an  answer  in  chancery — and  relies  on  the 
authority  of  the  case,  fValley  v.  Walley,  1  Vern.  484.  There 
is  however,  a  very  material  distinction  between  the  cases* 
The  defendants  deny  any  trust  in  Miles,  or  any  knowledge, 
either  in  themselves  or  Miles,  that  Granger  held  the  land  by 
way  of  security,  trust  or  mortgage.  If  a  trust  had  been 
proved  by  legitimate  testimony,  and  it  had  also  been  proved 
that  the  Kinastons  had  full  notice  of  the  trust  in  Granger, 
and  they  relied  wholly  on  the  want  of  notice  of  the  trust  in 
Miles,  some  of  the  remarks  made  in  the  case  of  Walley  v 
Walley  might  have  been  applicable.  Though  it  is  to  be  re- 
marked that  it  was  expressly  decided  in  that  case,  that  the 

answer  of ,  one  of  the  defendants,  could  not  be 

read  in  evidence  against  the  other  defendant,  the  decision  in 
the  case  will  not  warrant  the  position  that  the  answer  of 
Miles  can  be  evidence  in  this  case,  that  the  estate  received 
by  him  of  Granger  and  conveyed  to  the  Kinastons  was  en- 
cumbered by  any  trust,  and*the  answer  does  not  disclose  any 
such  notice  as  would  affect  his  title  from  Granger  or  that  of 
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Calxdoiiia,  his  gmntees.  This  p<»nt  however,  b  compamtiTely  onimpop* 
1943/      ^^^  ^^  ^^^  decigioD  of  thig  case. 

Q^g^g^f         In  every  point  of  view  in  which  we  consider  this  case,  we 

9.         think  that  neither  the  law  nor  the  evidence  show  any  groand 

'  of  equity  in  the  orator  against  the  Kinastpns.    The  decree 

of  the  chancellor,  so  &r  as  it  dismissed  them  with  their  coBts> 

is  affirmed. 


MATTERS  OF    PRACTICE. 


CHITTENDEN  COUNTY. 
January  Term,  1843. 

WiLLiAii  P.  Briggs  et  al.  v.  Henrt  Shaw  ei  al. 

On  an  appeal  from  chancery,  the  supreme  coart  will  not  send  an  issue  of 
fact  to  the  county  eourt  to  be  tried  by  a  jury. 

This  case  was  an  appeal  from  a  decree  of  the  chancel- 
lor of  the  third  circuit.  A  motion  was  interposed  by  the 
orator,  for  this  court  to  order  the  issue  of  fact  in  the  case  to 
be  sent  to  the  county  court  to  be  tried  by  the  jury. 

By  the  Court.  —  This  court  have  now  no  chancery  pow- 
ers whatever,  strictly  speaking.  In  hearing  this  appeal  we 
mt  as  a  court  of  error  merely,  to  examine  into  errors  both  of 
fact  and  of  law,  but  not  to  re-examine  any  matter  resting  in 
the  discretion  of  the  chancellor.  The  sending  an  issue  to  be 
tried  by  the  jury,  is  a  matter  of  that  character  purely  ;  and, 
although  common,  both  in  England,  and  in  many  of  these 
states,  has  not,  to  our  knowledge,  been  practiced  in  this 
state.  Motion  overruled. 


William  R.  Lane  v.  Leander  Marshall  et  ah 

The  anpreme  court  will  not  send  a  cause  back  to  the  chaBoellor,  or  con- 
tinue it,  oo  account  of  the  pendency  of  a  bill  of  review. 

There  was  a  motion  interposed  before  the  hearing  in  the 
present  case,  to  send  the  whole  cause  to  the  chancellor,  or 
else  continue  the  hearing  in  the  case  until  after  the  deterihi- 
nation  of  a  bill  of  review  pending  in  the  court  of  chancery  in 
the  case. 

By  the  Court.  —  We  have  no  authority  to  send  this  cause 
huk  to  the  chancellor  for  any  such  purpose.     And  there 

Vol.  XV.  s.  r.  vol.  i.  99 
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FKAirxuir,   does  not  appear  to  be  anj  eaiae  to  deky  the  iieariiig  of  tlie 
^IsSsT*    appeal,  in  this  coart,  on  account  of  the  pendencj  of  the  bill 


of  review.  The  matters  are  whoHj  distinct,  and  this 
roost,  in  any  event,  go  back  to  the  court  of  chancery  to  carry 
into  effect  the  final  decree,  and  then  the  whole  nwitler  wili 
be  under  the  control  of  the  chancelbr.  / 


FRANKLIN  COUNTY. 
January  Teem,  1843. 

Mason  Peters  v.  Joseph  D.  Farnsworth. 

Where  ezceptioDi  were  taken  by  the  defendant,  ioTolTing  the  right  of  re- 
coyerj,  and  by  the  plaintiff  aa  to  the  mle  of  damagea,  it  waa  decided 
that  the  defendant  waa  entitled  to  open  the  argument  and  to  lejrijr. 

In  this  case  exceptions  were  taken  bj  both  parties,  —  the 
defendant's  exceptions  going  to  the  right-  of  recoyery,  and 
the  plaintiff's  to  the  role  of  damages  adopted  in  theconntj 
court.  A  question  was  made  in  regard  to  which  party  had 
the  right  to  open  the  argument. 

Bt  THE  Court.  —  In  the  present  case  the  defendant  is 
entitled  to  open  the  argument  on  his  own  exceptions,  and  to 
a  general  reply. 


Cordelia  Mandigo  v.  Philip  Mandigo. 

In  order  to  the  granting  of  a  bill  of  diyoree  under  the  clanae  of  the  atatote 
authorizing  a  divorce  when  the  hatband  groaeljr,  wantonly,  and  eraaUy 
refnaea  or  neglecta  to  provide  a  maintenanee  for  the  wife,  being  of  aniS- 
cient  ability,  aomething  more  mnat  be  ahown  than  a  mere  wilful  deiertioa 
and  refuval  of  support. 

This  was  a  petition  for  a  dirorce  from  the  bonds  of  mat- 
rimony on  the  part  of  the  wife,  on  the  ground  of  the  hus- 
band, <'  being  of  sufficient  ability  to  provide  suitable  mainte- 
nance for  her,  having,  without  cause,  grossly,  and  wantonly, 
and  cruelly  refused  and  neglected  so  to  do."   . 

The  proof  in  the  case,  in  the  opinion  of  the  court,  pre- 
sented an  ordinary  case  of  wilful  desertion.  In  denyii^  the 
bill,  the  court  so  remarked,  and  further  intimated,  in  the  pres- 
ent, as  it  did  in  some  other  cases  arising  under  the  same  stat* 
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ntBj  m  tbe  coone  of  this  oircsil,  ttmt,  in  order  to  grant  a  bill  WivDsom, 
for  the  cause  here  alleged,  something  more  must  be  shown  ^'^SS/^ 
than  a  wilfol  desertion  of  the  wife  by  the  husband,  although 
he  were  of  ample  ability  to  maintain  her,  and  refused  her  any 
aid  in  that  respect.  The  terms,  **  grossly,  wantonly,  and 
cruelly,''  <bc.,  although  not  ?ery  definite,  must  not  be  con- 
sidered wholly  insignificant.  The  legislature  did  intend  a 
new  cause  of  divorce,  and  the  court  could  not  r^;ard  it  as 
synonymous  with  that  of  wilful  desertion,  where  three  years 
are  required,  and  here  only  one  year. 


WINDSOR  COUNTY. 
Febbuart  Tebx,  1643. 

Stephen  CuimiNOs  v.  Sewall  Fullam. 

A  part/  will  be  entitled  to  the  onial  time,  under  the  rule,  for  filing  ezeep* 
tions  to  a  report  of  auditors,  after  a  motion  to  recommit  the  report  hai 
been  ditpoied  of. 

In  this  case,  which  was  a  report  of  auditors  in  an  action 
of  book  account  referred  in  this  courts  the  party,  against 
whom  the  report  was  made,  moved  to  recommit  the  same  to 
the  auditors,  which  motion,  on  bearing,  was  overruled.  The 
court  held  the  party  still  entitled  to  the  usual  time,  under  the 
rule,  for  filing  exceptions,  after  the  motion  to  recommit  was 
disposed  of,  upon  the  double  ground,  that,  until  that  time  it 
could  not  be  known  that  the  party  would  be  driven  to  his 
exceptions,  and,  also,  that  by  filing  exceptions,  he  virtually 
waived  his  motion  to  recommit  Such,  the  court  remarked, 
is  the  rule  in  chancery,  in  New  York,  in  regard  to  exceptions 
to  the  report  of  the  master,  and  we  think  it  the  most  con- 
venient rule  in  practice. 


John  Stimpson  v.  Jacob  A.  Cummings. 

Kxceptione  may  be  entered  in  the  supreme  court,  although  a  term  of  that 
eourt  may  have  intervened  after  the  taking  of  the  exceptions,  in  a  case 
where  a  motion  for  a  new  trial  is  pending,  until  after  such  intervening 
term. 

The  verdict  in  this  case,  in  the  county  court,  was  found 
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WiiTDBoii,    November  term,  1840,  but  the  case  was  not  enleved  in  tbip 
1^!^^'    court  uDtil  February  term,  1842. 
^^  ''  The  party,  in  whosojavor  the  judgment  below  was  ren- 

dered, now  moved  to  dismiss  the  exceptions,  on  the  ground 
that  the  case  should  have  been  entered  in  this  court  at  the 
wxi  term  after  the  exceptions  were  taken  in  the  eoontjr 
court.  It  appeared,  by  referring  to  the  docket  entries,  that 
there  had  been  pending  in  the  coqnty  court  a  motion  for  a 
new  trial  until  the  May  term,  1841. 

By  the  Court.  —  This  was  a  auiScient  reason  for  nol 
bringing  the  exceptions  into  this  court.  They  could  not 
have  been  entertained  here,  until  the  motion  for  a  new  trial 
had  been  disposed  of  in  the  county  court. 


Heirs  of  Ltoia  Brioham  v.  The  Executors  of  the  same. 

The  general  nile  that  the  party  prerailtng  is  entitled  to  ooets,  is  appIicmU* 
to  the  case  of  an  appeal,  bj  exeoutora,  from  a  deeie^  of  the  probate  court 

diflallowing  a  will. 

This  was  the  case  of  an  appeal,  by  the  executors,  from  the 
decree  of  the  probate  court,  disallowing  a  will.  The  will 
was  established  in  the  county  court,  and  their  judgment 
affirmed  here.  A  question  was  made  in  regard  to  costs  in 
the  case. 

By  the  Court.  —  By  chap.  44,  ^33,  of  the  Revised 
Statutes,  the  allowance  and  taxation  of  costs  would  seem  to 
be,  to  some  extent,  discretionary  with  the  court  wherein  ap- 
peals from  the  probate  court  are  finally  dispoeed  of.  But 
this  discretion  is  not  to  be  understood  as  an  arbitrary  dis- 
cretion, to  be  exercised  in  each  particular  case,  according  to 
its  peculiar  circumstances,  and  the  conduct  of  the  parties ; 
but  is  a  legal  discretion,  to  be  exercised  according  to  some 
general  rules.  We  know  no  better  rule,  in  regard  to  costs, 
than  that  the  party  prevailing  should  recover  taxable  costs, 
where  he  has  not  been  in  fault. 

Taxable  costs  allowed  to  the  appellants. 


AN   INDEX 


or 


THE  PRINCIPAL   MATTERS 


COMPRISED  IN  THIS  VOLUMB. 


ABSCONDING  DEBTOR. 

1.  Ad  afidaTit  of  «  creditor  that  hit  debtor 
m  about  to  (mm  the  fttate,  it  Dot  enffi- 
cieDt  to  waiTMit  the  iMuiag  of  ui  attaeh- 
meDt  affaioat  the  body  of  the  debtor, 
nader  tSe  act  exemptiag  the  body  from 
inpriaowneDt,  io  aetiona  founded  on  eon- 
traeta  made  after  the  firat  daj  of  Jan- 
nary,  1839.    Aiken  r.RiekMTdsotL,     500 

8.  A  writ  of  attachment  a^ainat  the  body, 
leaned  without  the  reaaired  affidavit,  la 
void,  and  an  arreat  under  it,  illegal,    id, 

3.  Acquieacence  of  the  debtor  in  aueb  ar- 
reat, fivea  the  plaintiff  no  right  aaagainat 
the  bail,  who  may  take  advaata^  of  the 
defect,  by  plea,  in  an  actioa  agamat  him. 

ACCOUNT. 

1.  An  account  rendered  and  acquieaced  in 
for  a  conaiderable  time,  will  be  cooclu- 


aive  upon  the  parties,  the 

account  stated.     T%arp  ▼.  Tkarpy     105 

9.  In  an  action  of  account  under  the  atatp 
ute,  the  declaration  should  set  forth, 
distinctly,  all  the  grounda  upon  which 
the  plaintiff  claims  to  hold  defendant  to 
an  accounting.    Gammoaw  ▼.  MilUr^  152 

8.  Under  a  contract  for  cuItiTating  a  (arm 
and  dividing  the  produce  and  profits,  the 
expense  of  keeping  a  team  and  of  prori- 


disg  tools  and  seed  may  be  reeoverad  ia 
an  action  of  account  against  defendant 
as  bailiff  and  receiver,  under  our  statute. 

Id, 
4.  A  party  cannot  be  compelled  to  account 
as  bailiff  and  receiver,  under  a  contract 
for  joint  occupancy  of  land  and  diviaion 
of  its  profits,  until  the  expiration  of  the 
time  specified  in  the  contract  fiur  such 
occupancy.  /4. 

APPEAL. 

When  the  principal  of  a  note,  together 
with  the  interest,  exceeds  twenty  dol- 
lars, the  right  of  appeal  from  a  judgoient 
ofajuatice,  thereon,  is  not  ts^n  away 
by  statute.    Swuik  v.  Smiik^  eao 


ASSIGNMENT. 

1.  A  book  debt  may  be  assigned  by  mei« 
words,  without  writing.  Sprford  v. 
P«^«.  490 

2.  If,  after  such  assignment,  a  creditor  of 
the  assignor  bring  a  trustee  process, 
wherein  he  obtains  judgment  against  the 
debtor,  as  trustee,  and  the  assignee  have 
notice  of  these  proceedings,  he  will  not, 
after  th«t,  be  permitted  to  recover  the 
debt  by  a  suit  in  the  name  of  the  aa- 
signor,  even  where  he  had  given  notice 
to  the  debtor  of  his  claim  to  the  demand, 
befoi«  the  service  of  the  trustee  process. 
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3.  Q^WB — Wbether,  at  law,  the  assignee 
can  recover  upon  the  claim,  af\er  the 
debtor  has  been  adjudged  trustee  by  a 
court  of  competent  jurisdiction,  even 
where  he  had  no  notice  of  the  trustee 
process.  Id. 

See  Pkrsohal  Property,  8. 
«'    LxssoR  and  Lessse. 


ASSUMPSIT. 

A  stove  was  sold  for  a  given  sum,  payable 
in  cattle  or  grain,  at  a  future  day.  HM^ 
that,  afler  a  breach  of  the  contract,  a  re- 
covery might  be  had  upon  a  general 
count  for  goods  sold  and  delivered.  R,  4^ 
J,  Wainwright  v.  Straw  ^  Cunningkam^ 
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ATTACHMENT. 

See  Pbrsokal  Property,  1. 


ATTORNEY. 

1 .  The  power  of  an  attorney  is  confined  to 
the  prosecution  of  a  suit  and  tlie  inci- 
dents properly  connected  therewith ;  and 
does  not  extend  to  the  compromising  and 
discharging  of  his  client's  cause  of  ac- 
tion, without  receiving  his  full  claim. 
H.  i-  G.  Vail  V.  AdmW  of  Jackson,    314 

2.  The  attorney  of  record  of  the  plaintiff 
may,  when  the  plaintiff  lives  at  a  dis- 
tance, give  such  instruction  to  an  officer 
as  he  thinks  the  interest  of  the  client  re- 
quires ;  and  his  directions  to  the  officer, 
when  he  gives  him  an  execution,  in  what 
manner  to  execute  the  same,  will  bind 
his  client     Kimball  fy  Co.  v.  Perry,  414 

3.  The  attorney  has  a  lien  upon  an  award 
of  arbitrators,  where  a  pending  suit  is 
referred,  to  the  full  extent  of  all  his  just 
claims  as  attorney  in  the  suit.  Hutckin- 
son  ^  Buchanan  v.  Howard  et  al,        544 

4.  This  lien  cannot  be  defeated  by  attach- 
ment, under  the  trustee  process.  Id. 

6.  Dictum— It  seems  well  settled  that  the 
attorney  has  a  general  lien  upon  all  pa- 
pers in  his  possession,  and  all  sums 
equitably  due  thereon,  for  any  balance 
due  him  upon  other  matters,  as  well  as 
in  the  particular  suit.  Id. 

See  Evidence,  1,  2. 


AUDITOR. 

1.   It  is  the  duty  of  an  auditor  to  report 
facts,  and  all  inferences  of  fact;  and  the 


court,  in  deciding  on  his  report,  are  to 
determine  only  questions  of  law.  Stod- 
dard V.  Chapin,  443 
2.  An  auditor  may  not  report  the  evideneo 
merely,  and  leave  it  for  the  court  to  in- 
vestigate the  same,  and  come  to  conelo- 
sions  as  to  what  is  proved.  X^ 

See  Error,  1. 


AUDITA  QUERELA. 

The  judgment  of  a  justice  court,  render- 
ed after  the  suit  has  been  discontin- 
ued by  the  failure  of  the  parties  to  at* 
tend  on  the  day  appointed  for  the  holding 
of  the  court,  will  be  set  aside  by  amdita 
querda.    Pike  v.  Ht7Z,  183 


AWARD. 

1.  O.  and  W.  having  a  claim  against  R.  for 
money  received,  to  their  use,  and  R.  al- 
leging that  he  had  paid  it  to  O.,  they 
submitted  the  matter  to  arbitrators  with 
authority  to  award  costs  and  damsges, 
who  awarded  that  R.  account  to  O.  ror  a 
certain  sum,  in  damages  and  costs.  In  r 
suit  on  the  award  in  favor  of  O.,  it  was 
held  that  there  was  no  mutuality  in  the 
submission  between  O.  and  R.,  and,  that 
neither  the  rights,  nor  liabilities,  of  eith« 
er,  were  affected  by  the  award.  Held, 
also,  that  the  submission  and  award, 
though  legally  invalid,  might  be  given 
in  evidence  under  a  declaration  setting 
forth  the  above  facts.  Onion  v.  Robinoon^ 

510 

2.  In  the  case  of  a  written  submission  to 
three,  and,  in  case  one  of  them  could  not 
be  procured  to  a  fourth — keld,  that  an 
award  made  by  the  four,  in  pursuance  of 
an  agreement  of  parties,on  the  dayof  trial, 
was  good.  Bianchard  v.  Murray,        54i 

3.  in  a  declaration  on  an  award,  it  is  not 
necessary  to  set  forth  the  whole  award. 

Id. 

4.  An  action  of  ejectment,  and  a  contro- 
versy in  relation  to  the  seizin  and  posses- 
sion of  land,  may  be  submitted  to  arbi- 
trators. Id, 

5  After  a  verdict,  for  plaintiff,  in  an  action 
upon  an  award,  embracing  the  fees  of 
the  arbitrators,  judgment  will  not  be  ar- 
rested because  the  declaration  does  not 
contain  an  averment  that  the  plaintiff 
has  paid  the  arbitrators*  fees.  Id, 
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BASTARDY. 

1.  An  illegittmate  child,  liying  in  a  town 
with  iU  mother,  until  four  yeara  of  age, 
did  not,  under  the  act  of  1801,  eain  a 
■ettlement  by  residence,  though  not 
warned  out.    Manckesttr  t.  Springfield^ 

385 

3.  Where  the  OTeraeers  of  a  town  had  as- 
sumed the  control  of  a  prosecution  for 
bastardy,  it  was  held  they  were  compe- 
tent witnesses— the  objection  arising  from 
their  corporate  interest  being  removed  by 
statute.     Spears  t.  Forrest^  435 

3.  A  complaint  for  bastardy  need  not  hare 
a  minute,  by  the  magistrate,  of  "  the  true 
day,  month  and  year  "  it  was  exhibited 
to  him.  Id. 

BOOK  ACCOUNT. 

1.  Where  money  is  advanced  to  the  defen- 
dant, under  an  expectation  that  it  will 
be  paid  in  transportatioo,  thereafter  to  be 
done,  and  to  be  adjusted  upon  the  defen- 
dant's rendering  his  account,  it  furnish- 
es a  substantive  ground  of  recovery  in 
the  book  action,  if  not  paid  as  the  parties 
contemplated.  Hiekok  fy  CaHin  v.  Rid- 
Iffi  42 

9.  R.  and  R.  made  a  contract  with  M.  and 
K.  to  deliver  them  palm  leaf  to  be  man- 
ufactured into  hats  of  a  particular  de- 
scription, whieh  they  were  to  receive  at 
a  certain  sum  per  dozen :  Held,  that  it 
was  proper  for  R.  and  R.  to  charge  on 
book,  the  palm-leaf  when  delivered,  to- 
gether with  eaah  advanced ;  and  that  on 
the  neglect  or  refusal  of  M.  and  K.  to 
perform  the  contract,  a  recovery  might 
be  had  against  them,  for  the  palm -leaf 
and  cash,  in  an  action  on  book.  Hetd, 
also,  that  R.  &  R.  were  not  obliged  to  re- 
ceiye  a  less  number  of  hats  than  were 
stipulated  in  the  contract,  nor  to  select 
out  of  a  large  number,  sufficient,  at  the 
stipulated  price,  to  pay  forHhe  c^sh  and 
palm-leaf  delivered.  J,  ^  J.  Rogers  y. 
MiUer  ^  Kathan,  431 

3.  A  charge  of  money  overpaid  on  a  note, 
by  mistake,  cannot,  without  giving  pre- 
▼ious  notice  of  the  overpayment,  be  re- 
covered in  an  action  on  book,  when  the 
mistake  was  not  the  defendant's,  and  he 
did  not,  in  any  way,  induce  it.  Stoddard 
V.  Chapin^  443 

4.  A  balance  found  due  on  settlement,  may 
be  charged  over  in  a  new  account,  and 
where  the  settlement  is  not  impeached, 
may  be  recovered  in  a  book  action.  5i;0ar 
▼.  Peeky  5G6 


5.  In  the  ease  of  a  contract  to  deliver  cer- 
tain furnace  ca8tings,io  a  certain  amount, 
upon  a  credit  of  a  year,  it  was  held,  that 
a  refusal  to  receive  a  load  of  the  castings, 
put  an  end  to  the  contract,  as  to  the  ob- 
ligation both  to  deliver  the  balance,  and 
to  give  the  stipulated  credit  for  the 
amount  delivered  ;  and  that  an  action  of 
book  account  might  be  sustained  imme- 
diately, for  the  quantity  delivered.  Ty- 
son V.  Doe^  57X 

6.  T.  and  D.  made  a  contract,  by  which  T. 
was  to  furnish  plough  irons  and  D.  was 
to  wood  them,  and  Atum  half  the 
ploughs.  D.  setaisde,  under  the  con- 
tract, twelve  ploughs,  as  the  property  of 
T.,  six  of  which  were  subsequently  at- 
tached and  sold  on  execution  as  D.'s  pro- 
perty.  Held^  thatT.  could  not  mainUin 
an  action  of  book  account  against  D.  to 
recover  their  value.  /i/. 


c 

CHANCERY. 

1.  Chancery  will  not  relieve  against  a  judg- 
ment at  law,  when  the  matter  set  up, 
would  have  been  a  good  defence,  and 
would  have  been  established  by  the  same 
eridence  at  law,  and  when  the  orator 
has  suffered  a  judgement  to  pass  without 
attempting  to  avail  himself  of  such  de- 
fence. Briggs  and  Edmonds  r.  Shaw  and 
ThraU,  78 

2.  A  court  of  chancery  will  not  interfere 
by  tnjtxnctton,  to  prevent  a  mere  trespass, 
when  the  impending  injury  is  remediable 
by  the  recovery  of  damages  at  law. 
Smith  V.  Pettingill  et  al.  82 

3.  Injuries  to  timber,  ore,  monuments,  or- 
nameutal  trees,  coals,  and  quarries,  have 
been  held  exceptions  to  this  role.        Jd. 

4.  In  a  case  of  breach  of  contract,  the  court 
of  chancery  will  not  interfere,  where  the 
remedy  at  law  is  adequate.  /</. 

5.  Where  the  answer  sets  up  matter  of  de- 
fence in  ayoidance  of  the  bill,  and  the 
answer  is  traversed,  this  matter  must  be 
proved,  independent  of  the  answer.  Lane 
y.  Marshall  et  al.  85 

6.  Courts  of  chancery  adopt  the  same  rules 
in  the  construction  of  writings,  where 
there  is  no  mistake  or  fraud,  as  courts  of 
law.     Deveraux  v.  Cooper^  88 

7.  Chancery  will  not  interfere  where  there 
is  a  remedy  at  law,  j^, 

8.  The  right  of  a  defendant  in  chancery  to 
have  his  answer  token  as  evidence,  is  co- 
extensive with  his  obligation  to  answer. 
Pierson  v.  Clayes  et  al  ^  93 
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9.  When  4<fwidMity  in  manrer  to  >  biH^  get 
forth  a  fstrtmn  propotiticm  in  writing, 
made  by  him,  and  then  stated  ooorerM- 
tione  and  faets  to  obriate  and  avoid  the 
effeeti  of  the  same,  ■nch  oonTefeatione, 
dke.y  mnet  be  proved.  td, 

10.  A  coart  of  efaaneerj  will  open  a  decree 
of  foreeloenie  when  the  failure  of  the 
Bortgagor  to  pajr,  aoeordinf  to  the  de- 
eree,  was  not  through  hie  negligence  or 
default,  bat  in  consequence  of  piopoei- 
tioae  of  eettlemeirt  and  payment,  to  be 
carried  into  efibct  after  the  time  of  pay- 
ment had  ezp^d,  and  the  fliilttre  Id  per- 
form was  on  the  part  of  the  mortgagee, 

Id. 

11.  While  a  bill  is  pending  to  be  relie««d 
from  the  fbrfoiture  for  not  paying  the 
first  instalment,  the  fkiluie  er  the  mort- 
gagor to  pay  a  second  instalment,  falling 
dne  while  the  bill  is  pending,  Is  no  ob- 
stacle to  his  obtaining  relief.  Id. 

12.  In  cases  where  coorts  of  law  and  equi- 
ty have  concurrent  jurisdiction,  and  a 
claim  is  barred  at  law,  it  will  not  be  suf- 
fered to  be  revived  in  a  court  of  eqnihr. 
Tharp  V.  TiUrp,  105 

13.  The  orator  must  stand  or  fall  upon  the 
case  made  by  his  bill.  The  answer  of 
the  defendant  cannot  aid  the  bill,  nor  can 
the  prayer  for  a  specific  relief,  though, 
upon  different  allegations,  the  orator 
might  be  entitled  to  ue  relief  prajred  for. 
Tkonuu  r.  Warner^  110 

14.  An  orator,  claiming  as  assignee  of  a 
mortgagee,  cannot  require  adefinkdant 
to  bring  a  croes  bill  for  the  purpose  of 
joining  the  mortgagee.  If  that  is  neces- 
sary for  the  security  of  the  assignee,  he 
should  see  to  it  in  the  progress  of  the 
cause,  and  cannot  take  advantage  of  his 
own  neglect.    WardY.SkttrpMtas.    115 

15.  When  a  decree  is  reversed  on  appeal 
by  defendant,  and  the  cause  is  remand- 
ed, with  directions  to  pass  an  ultimate 
decree  for  orator  for  a  diminished  snm, 
the  chancellor  will  be  directed  to  deduct 
from  orator's  costs,  the  defendant's  costs 
in  the  court  above.  Itf. 

16.  A  master  or  commissioner  is  not  obli- 

Jed  to  make  a  special  report,  unlese  by 
irection  of  the  court.    Nor  is  he  to  re- 
port evidence.  MotiY.HarringtOHj    185 

17.  The  chancellor  is  not,  on  exceptions  to 
the  report,  to  review  the  proceedings  of 
the  master  in  relation  to  an  account,  or 
the  items  thereof.  Nor  will  the  supreme 
court,  on  appeal,  review  the  decisions  of 
the  master  on  the  evidence  before  hhn. 

M. 

18.  When  a  master  was  specially  appoint- 
ed, and  the  parties  had  agreed,  previous- 
ly, to  refer  the  subject  to  him,  on  aeeonnt 
whis  knowledge  of  the  subject  in  con- 


troversy, and  it  bad  been  agned  thai  be 
might  give  an  exparte  deposition,and  send 
it  to  one  of  the  parties,  it  cannot  be  made 
an  exception  to  his  lepertf  that  he  bad 
given  such  deposition.  Id. 

19.  t*he  supreme  court  will  rarely,  if  ever, 
alter  a  dMree  of  the  chancellor  on  the 
subject  of  cost  akme.  Id, 

90.  Questions  determined  by  thie  ooott,  as 
a  court  of  chancery,  before  the  revised 
statutes  were  in  operation,  are  not  to  be 
re-examined  on  an  appeal  from  the  chan- 
oellor.  Mm'x  nf  BigeUm  v.  Camg,  Ssc. 
tfMiddhlmony  370 

21.  The  report  of  a  maeler  on  matteia  of 
foot,  is  to  be  accepted,  unless  it  plainly 
appear  that  kn  mistook  the  law  or  the 
evidence.  H* 

23.  Chancerv  will,  in  some  cases,  to  pre- 
vent a  foilnre  of  justice,  decree  against 
the  individual  members  of  a  society,  in- 
corporated under  the  statute  for  the  sup- 
port of  the  gospel.  Id. 

23.  Where  the  defendant  neglected  to  an- 
swer a  bin  in  chancery,  agreeably  to  the 
rules  of  the  courli  and  the  biUwas,on 
that  aeeonnt,  taken  as  confessed,  and  a 
decree  was  made  thereon,  it  was  held 
that  the  cause  was  not  appealable,  though 
the  defendant  had  not  negleclsd  to  ap- 
pear.   HaH  V.  Strange  377 

24.  Chancery  will  not  relieve  the  maker 
of  a  note,  given  upon  the  compromising 
ami  settfinneDt  of  a  suit  brought  for  the 
hatuiJUU  pnrpeee  of  a  recovery,  and  in 
which  there  was  evidence  tending  to 
prove  the  allegation-  on  which  it  waa 
founded,  unless  it  appear  that  the  smher 
waa  incapable  of  understanding  the  na* 
tnro,  extent  and  efifect  of  the  bminess  he 
was  transacting,  or  waa  so  overreached 
as  to  make  the  retaining  of  the  note  nn- 
oonecionable.    Ptria^  v.  DbxUt^         379 

25.  A  couri;  of  chancery  will  correct  a 
written  instrument  whore,throngh  ftand, 
or  mistake,  it  was  written  diflbrent  from 
the  intention  of  parties.  Goo4s/{  v.  IVsfd, 

448 
2S.  Parol  proof  is  adsftassible  to  prpve  sneh 
mistake ;  hot  it  must  be  clear  and  strong 
to  induce  a  oourt  of  chanoery  to  inter- 
fore.  Id. 

27.  When  a  party  has  not  fulfilled  an  agree- 
ment of  sale  by  performance  on  his  part, 
and  ofiers  no  excuse  for  his  neglect,  a 
court  of  chancery  will  not  compel  the 
other  party  to  perform  his  part  of  the 
agreement  M. 

28.  A  decree  of  foreclosure  will  not  be 
made  against  a  defendant  who  holde  by 
an  older  and  advene  title  to  the  mortga- 
gor and  mortgagee.  Admr*9  qf  Lysmn 
V.  I«tt(<staL,  676 

29.  A  mortgage  will  not  be  eomnlsd  an  to 
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de«eription,  on  tbe  proand  of  mwtake, 
QDless  on  fall  proof.  id. 

30.  When  a  mortj^agee  bai  been  compelled 
to  pay  an  existing  incumbrance,  as  well 
on  the  lands  mortgaged  to  him,  as  on 
other  lands  held  by  a  defendant,  the  lat- 
ter will  be  decreed  to  pay  his  proportion. 

id. 

31.  A  decree  in  chancery  against  an  ori. 

final  mortgagor  is  evidence  that  the 
ebt  is  not  paid,  so ,  as  to  prevent  the 
operation  of  the  sUlute  of  limitatione  ] 
and  so  is  an  acknowledgment  of  a  de- 
fendent,  who  holds  adverse  to  the  mort- 
gage, made  within  fifteen  years.  id. 
38.  A  bill  and  decree  in  chancery,  stated 
in  a  bill,  and  admitted  in  the  answer, 
need  not  be  filed  as  an  exhibit.            id. 

33.  A  decree  of  a  chancellor  as  to  cost, 
will  rarely  be  altered,  on  appeal.         id. 

34.  A  conrt  of  equity  will  not  relieve  a 
party  from  the  consequence  of  not  com- 
plying with  a  condition  precedent,  when 
the  non-compliance  arose  from  inatten- 
tion or  negligence.  Bamet  v.  Passump- 
fie  Turn.  Co.^  757 

35.  The  answer  of  one  defendant,  who  has 
ceased  to  have  any  interest  in  the  sub- 
ject in  controversy,  is  no  evidence  a- 
gainst  the  other.     Camntr  v.  Chmse  si «/, 

764 
See  Contract,  1. 

««     LlEH,  1. 

"    Practice,  3, 4. 


CONSIDERATION. 

1.  D.  sold  to  H.  certain  articles  of  person- 
al property,  in  consideration  that  H.  had 
himnd  himself,  in  a  bond,  to  support  D. 
and  bis  wife,  during  their  natural  lives. 
Hsldy  that  this  was  an  executed  consid- 
eration.    i)e9ermtz  v.  Cooler,  88 

2.  When  one  makes  use  of  the  name  of 
another  in  a  suit,  to  enforce  a  collection 
for  his  own  benefit,  he  is  under  a  moral 
obligation  to  indemnify  him  whose  name 
he  uses,  from  any  cost  or  trouble  arising 
from  the  suit ;  and  such  obligation  is  a 
sufficient  consideration  for  a  promise. 
BlodgU  V.  Skinner^  716 


CONDITION  PRECEDENT. 
See  CflAircBRT,  34. 

CONSTRUCTION  OP  TERMS. 


See  U.  S.  Laws,.  2. 
^*     Lessor  A  Lcsskx,  4. 
•«     Writing,  1. 


CONTRACT. 

1.  S.'  took  a  contract  from  D.  to  convey 
certain  land,  and  assigned  the  same  to 
B.  t^  P.,  who  finding,  as  they  supposed, 
that  the  title  was  in  a  third  person,  ob- 
tained a  conveyance  from  him,  and  gave 
up  to  D.  the  contract  executed  by  him. 
HM^  that  B.  dt  P.  have  no  remedy  in 
chanoerv  against  S. — the  title  to  the  land 
having  failed-even  though  he  might  have 
fraudulently  represented  to  them,  upon 
the  assignment,  that  D.  had  a  good  title. 
Btanekard  ^  Peake  ▼.  Stone,  271 

2.  When  a  party  to  a  contract  seeks  to 
have  it  rescinded,  he  should  be  able  to 
put  the  other  party  in  statu  quo ;  or,  if 
unable,  it  should  not  be  through  his  own 
negligence  or  fault.  id, 

3.  Where  property  had  been  attached,  and 
receipted  to  the  officer,  and  was  soon  af« 
ter,  and  before  any  demand  for  it  had 
been  made,  sold  by  the  officer  at  public 
auction,  by  the  mutual  consent  of  the 
officer,  the  attaching  creditors,  the  debt- 
ors and  receiptors,  it  was  held  that  such 
sale  was  an  implied  rescinding  of  the  coo- 
tract  evidenced  by  the  receipt,  notwith- 
standing the  sale  might  have  been  made 
under  the  direction  of  the  receiptors,  and 
operated  for  their  benefit,  and  the  avails 
of  the  sale  were  paid  into  their  hands. 
Kelly  ▼.  Dexter  U  ah  310 

4.  H.  contracted  with  T.  &  M.  to  deliver, 
at  a  certain  place,  from  300  to  1000  cords 
of  wood,  before  a  certain  time  specified 
in  the  contract.  Held,  that  the  delivery 
by  H.  of  not  less  than  300  nor  more  than 
1000  cords,  at  divers  times,  between  the 
date  of  the  contract,  and  the  time  speci- 
fied therein,  vested  the  property  of  the 
wood,  thus  delivered,  in  T.  &  M.,  so  as 
to  make  its  destruction  their  loss.  Hunt 
r.Tkurman  ^Martin,  336 

5.  The  place  of  delivery,  in  such  case,  may 
be. varied,  by  parol  agreement,  without 
otherwise  afieoting  the  contract.  id. 

6.  R.  &  R.  made  a  contract  with  M.  and  K 
to  deliver  them  palm-leaf  to  be  manufac' 
tured  into  hats  of  a  particular  descrip« 
tion,  which  they  were  to  receive  at  a  cer- 
tain sum  per  dozen.  Held^  that  it  was 
proper  for  R.  and  R.  to  charge  on  book^ 
the  palm-leaf  when  delivered,  together 
with  cash  advanced  ;  and  that,  on  the 
neglect  or  refusal  of  M.  SlK.Io  perform 
the  contract,  a  recovery  might  be  had 
against  them,  for  the  palm- leaf  and  cash, 
in  an  action  on  book.  Held,  also,  that 
R.  d&  R.  were  not  obliged  to  receiye  a 
less  number  of  hats  than  were  stipulated 
in  the  contract,  nor  to  select  out  of  a 
large  number,  sufficient,  at  the  stipulated 
price,  to  pay  for  tbe  cash  and  pUm-leaf 
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delivered.    J.  4^  J.  Rogers  ▼.  MiUtr  ^ 
Kathan,  431 

7.  Where  one  party  contracts  to  do  a  job 
of  work,  and  another  to  pay  a  ittpula- 
ted  price  for  the  same,  and  the  labor 
is  capable  of  a  just  division  and  ap- 
portionment, these  stipulations  will  be 
considered  independent,  and  foil  perfor- 
mance, not  a  condition  precedent  to  any 
fight  of  action,  unless  it  be  expressly  so 
stipulated,  or  is  inferrible  by  strong  im- 
plication.    Booth  Y.  Ty$&n,  515 

8.  In  such  oases,  the  psrty  performing  la- 
bor, less  than  full  performance,  will  re- 
cover the  stipulated  price,  deducting  any 
damages  sustained  by  the  other  party, 
from  the  failure  to  perform  the  entire 
contract.  Id. 

9.  B.  N.  and  K.  executed  notes  to  M'G.on 
the  purchase  of  a  saw-mill.  Aflerwiirds 
B.  sold  to  N.  his  share,  without  making 
any  contract  that  N.  should  indemnify 
him  against  the  notes  to  M'G.  N.  and  K. 
afterwards  sold  the  mill  to  G.; — Held, 
that  B.  could  not  defend  against  the  notes 
he  gave  to  M'G.  in  consequence  of  anv 
executory  contract  between  M'G.  and  N. 
to  which  B.  was  not  a  party.  M^Qrtgor 
V.  Bugbec,  734 

10.  A  parol  contract  between  M'G.,  N. 
and  G.  might  b?  varied  or  controlled  by 
them  before  it  was  executed.  Id. 

11.  N.  could  lawfully  dispose  of  the  notes 
or  property  received  on  his  sale  to  G. 
without  applying  the  proceeds  to  the 
benefit  of  B.  id. 

See  CflAircERV,  4. 


CORPORATIONS. 

1.  By  the  law  of  this  state,  corporations 
can  convey  lands,  tenements,  and  heredit- 
aments  only  by  deed  executed  by  some 
agent,  thereunto  authorized  by  vote  of 
the  corporation.  Wheeloek  v.  Moulton  et 
al.  519 

2.  The  shareholders,  as  such,  cannot  con- 
vey  the  real  estate  of  the  eorporaton,- 
though  they  all  join  in  the  deed.  Id. 

3.  The  name  and  seal  of  the  principal  must 
be  affixed  to  a  conveyance  by  an  agent, 
or,  in  the  case  of  a  corporation,  what,  by 
statute,  is  made  equivalent,  the  vote  of 
the  corporation  giving  the  power  to  con- 
vey, must  be  recited.  id. 


COST. 

1 .  The  right  of  a  plaintiff,  after  a  review 
by  the  defendant  in  an  action  of  assault 


and  battery,  to  recover  full  eotts  upon 
the  recovery  of  a  sum  in  damages  not 
exceeding  seven  dollars,  is  restricted,  un- 
der the  twenty-second  and  twenty-third 
sections  of  chapter  106  of  the  Revised 
Statutes,  to  cases  in  which  the  damages 
in  the  judgment  reviewed  from,  did  not 
exceed  seven  dollars.    Piumley  v.  J^^rsIL 

2.  A  decree  of  a  chancellor  as  to  cost,  will 
rarely  be  altered,  on  appeal.  Admr's  of 
Lyman  v.  LiUtU  et  al.  576 

See  Practice,  9. 


COURTS  MARTIAL. 

The  judgments  of  courts  martial  are  con- 
clusive, like  those  of  any  other  courts, 
unless  some  defect  in  regard  to  their  ju> 
risdiction  is  shown.  Brown  v.  Wadswortk 
4^  White^  170 


COVENANT. 

1.  If  one  convey  land,  sequestered  tathe 
use  of  the  University  of  Vermont,  and 
covenant  to  warrant  and  defend  the  same 
against  all  lawfiil  claims,  tbn  covenant 
extends  to  the  claim  of  the  University 
for  rent.    Keiik  v.  Day^  6w 

2.  If  the  rent  be  permitted  to  run  behind, 
and  the  grantee  sufier  an  eviction,  in 
consequence  of  not  paying  it,  he  may 
recover  the  valae  of  the  land,  at  the 
time  of  eviction,  as  damages  for  the 
breach  of  snch  covenant.  id, 

3.  But  if  in  such  case  the  grantee  have 
conveyed  some  portion  of  the  land  to 
others,  by  deed  of  release  merely,  be 
cannot  recover  damages  for  soch  por- 
tion of  the  land,  altboogh  the  evic- 
tion extended  to  the  whole  parcel,      id. 

4.  QiMsre,  whether  he  might  not  have  re- 
covered damages  for  the  entire  breach 
of  the  covenant,  if  he  had  conveyed  bv 
deed  of  warranty.  id. 

5.  Any  conveyance  of  the  land,  afler  the 
eviction,  will  not  affect  the  right  of  re- 
covery, id. 

6.  In  an  action  on  the  covenants  of  a  deed 
against  incumbrances,  in  support  of 
which  the  plaintiff  relies  on  a  prior 
mortgage  of  the  premises  by  the  defen- 
dant, proof  that  the  notes,  on  which  the 
mortgage  was  founded,  were  pud  and 
taken  up,  will  entitle  the  defendant.to  a 
verdict,  notwithstanding  the  mortgage 
deed  was'  not  diaoharged  on  the  record. 
Judmnne  ir  PsiMedk,  683 
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DAMAGES,  RULE  OF. 

1.  When  damans  are  claimed  of  a  town, 
for  injuries  sastained  by  reaaon  of  the 
iniaffioiencj  and  want  of  repair  of  a  road 
or  bridge,  the  right  to  recover  will  not 
depend  npon  the  town*s  having  notice  of 
•nch  defect.  Bardwell  ^  Uumlington  v. 
Jamaieay  43d 

2.  When  the  primary  cause  of  the  damage 
was  occasioned  by  the  fault  of  the  town, 
the  person  injured  will  be  entitled  to  the 
whole  amount  of  the  damage,  unless  it 
has  been  increased  by  his  own  subse- 
quent negligence  or  misconduct.         Id 

See  CorzvjkNT,  2,  3,  4. 


DEED. 

1.  A  vendue  deed,  when  the  proceedings 
were  not  recorded  in  pursuance  of  the 
statute,  does  not  convey  any  title.  Gid- 
dings  ^  Wift  eiml,r.  Smith  a  al.       344 

2.  When  words  made  use  of  in  a  convey- 
ance are  contradictory,  those  more  spe- 
cific and  particular  will  control  thoee 
which  are  more  general.  Wkesloek  v. 
MoultoH  etoL^  519 

3.  Id  case  of  apparent  contradiction  in  the 
terms  of  a  deed,  the  subsequent  conduct 
of  the  parties  may  determine  the  sense 
in  which  the^  understood  it  at  the  time 
of  its  execution.  Id. 

4.  Parol  proof  is  not  admissible  to  show  an 
absolute  deed  intended  as  a  mortgage, 
when  the  grantor  conveys  bv  deed  of 
warranty,  and  possession  follows  the 
deed  through  several  successive  gran- 
tees.    Conner  v.  Chase  et  a/.,  764 

See  Will,  4,  5. 


DELIVERY. 
See  CoiTTiukCT,  4,  5. 

DEPOSITION. 

.  It  is  no  valid  objection  to  the  caption  of 
a  deposition,  that  the  time  of  the  session 
of  the  court  when  it  is  to  be  used,  is  no 
otherwise  stated  than  as  the  court  next 
to  be  hoi  den,  Ac.   Clark  ▼.  Brawn^    658 

.  A  deposition,  ex  parity  need  not  be  filed 
thirty  days  before  the  session  of  the  court 
next  after  it  is  taken,  when  a  term  of  the 
court  intervenes  between  the  time  of  the 
taking  and  using  of  the  same.  Id, 


DIVORCE. 

In  order  to  the  granting  of  a  bill  of  divorce 
under  the  clause  of  the  statute  authori- 
zing a  divorce  when  the  husband  grossly, 
wantonly,  and  cruelly  refuses  or  neg- 
lects to  provide  a  maintenance  for  the 
wife,  being  of  sufficient  ability,  some- 
thing more  must  be  sliown  than  a  mere 
wilful  desertion  and  refusal  of  support. 
Mandigo  T.  Mandigo^  786 


DOWER. 

A  widow  may  bar  ber  claim  to  dower  in 
a  particular  lot  by  a  quit-claim  deed 
thereof,  executed  before  her  dower  has 
been  assigned,  in  which  she  covenants 
that  she  will  have  and  claim  no  right  to 
the  quit-claimed  premises.  Grant  ▼. 
Parham,  649 

See  Lessor  and  Lesske,  4. 


E 


EJECTMENT. 

.  An  assertion,  by  a  joint  owner  of  land, 
of  an  exclusive  title  to  the  whole,  and  a 
contracting  to  sell  the  whole,  are  evi- 
dence of  an  adverse  possession,  and  such 
an  ouster  as  to  enable  the  co-tenant  to 
maintain  ejectment  Carpenter  v.  Thayer 
et  al,,  552 

.  A  plaintiff  in  ejectment  is  not  precluded 
from  recovering  on  the  ground  of  having 
executed  a  deed  to  a  third  person  while 
the  premises  were  holden  by  another  ad- 
versely to  both  parties  to  the  deed. 
Farkhurst  v.  Edwards,  618 

See  Tenants  in  Commou,  1. 


ERROR. 

1.  The  continuance  of  a  cause  before  an 
auditor  is  matter  of  discretion ;  and,  the 
county  court  having  accepted  the  report 
and  rendered  judgment  thereon,  the  party 
is  concluded  —  the  matter  resting  in  the 
discretion  of  the  court,  and  not  being  a 
matter  of  error.  Hickok  ^  Catlin  v. 
RidUy,  42 

2.  It  is  not  error  in  the  county  court,  in 
stating  in  a  bill  of  exceptions  the  char/ro 
given  to  the  jury,  to  refer  to  another  bill 
of  exceptions,  as  containing  the  charge 
given  in  the  case  ',  it  being  but  tiie  mak- 
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ingr  a  copy  of  the  charge  in  one  case,  a 
part  of  the  bill  of  exceptions  in  the  other. 
St.  Johnsbary  y.  WiUerfordy  692 

EVIDENCE. 

1.  In  an  action  of  assumpsit  for  service  m 
an  attorney,  the  pocket  docket  of  the 
plaintiff,  on  which  is  entered  the  name 
of  the  case  in  which  he  acted  as  counsel, 
of  itself,  furnishes  no  OTidenoe  of  his 
right  to  charge  for  his  serYices.  Briggs 
Y.  Georgia,  61 

8.  Plaintiff  having  argued  a  cause,  at  the 
suggestion  of  t£e  counsel  employed  in 
it,  his  subsequent  assent  to  a  proposal  of 
the  coonsel  to  make  application  to  his 
client,  to  engage  plaintiff  in  the  cause, 
may  be  given  in  evidence,  for  the  pur- 
pose of  showing  whether  plaintiff  ren- 
dered the  service,  expecting  to  be  paid 
for  it.  Id, 

3.  A  justice  record  cannot  be  contradicted 
by  parol  proof     Pike  ▼.  HiUy  183 

4.  The  deposition  of  a  witness  was  taken, 
by  reason  of  his  disability  to  appear  in 
court.  He,  nevertheless,  appeared  and 
testified  on  the  trial.  He/d,  that  the  de- 
position might  be  used  as  evidence  in 
chief,  in  a  subsequent  trial  of  the  same 
cause,  the  witness  having,  in  the  mean 
time,  died ;  and  that  the  admissible  char- 
acter of  the  deposition  was  not  affected 
by  a  sworn  repetition  of  the  testimony 
the  witness  had  given  in  court  on  the 
former  trial.    Starksboro  v.  Hinesburgh^ 

§00 

5.  In  an  action  on  the  covenants  of  a  deed 
against  incumbrances,  in  support  of 
wnich  the  plaintiff  relies  on  a  prior  mort- 
gage of  the  premises  by  the  defendant, 
proof  that  the  notes,  on  which  the  mort- 
gage was  founded,  were  paid  and  taken 
up,  will  entitle  the  defendant  to  a  ver- 
dict, notwithstanding  the  mortgage  deed 
was  not  discharged  on  the  record.  Jude- 
vineY.  Pennock,  683 

6.  The  certificate  of  a  town  clerk,  that  a 
person  has  not  conveyed  land,  is  not 
evidence  of  that  fact,  but  it  roust  be 
proved  by  the  oath  of  a  witness  or  wit- 
nesses.    Hill  v.  Bellows,  727 

7.  A  receipt  or  writing  is  the  best  evidence 
of  a  contract,  and  is  not  to  be  controlled 
by  any  oral  testimony  relating  to  the 
contract,  unless  the  contract  evidenced 
by  the  writing  or  receipt  is  rescinded. 
McGregor  v.  Bugbee,  734 

8.  Parol  proof  is  not  admissible  to  show  an 
absolute  deed  intended  as  a  mortgage, 
when  the  grantor  conveys  by  deed  of 
warranty,  and  possession  follows  the 
deed  through  several  successive  gran- 
tees.    Conner  v.  Chase  U  oZ.,  764 


9.  Length  of  time,  short  of  the  period  which 
will  bar  redemption,  mav  afford  a  strong 
presumption  against  a  claim  set  up  as  an 
equitable  right  of  redemption,  resting 
wholly  on  oral  testimony.  lisl 

See  Fraudulent  Cosvktaitcb,  2,  3. 
'«    Turnpike,  1,2. 
^    Indictment,  10. 


EXECUTION. 

If  an  officer  be  required  to  make  a  levy 
upon  real  estate,  and  make  the  levy  so 
defective  that  no  title  pass  by  it,  he  is 
liable  to  an  action  and  to  nominal  dam- 
ages, notwithstanding  he  show  that  the 
debtor  had,  at  the  time,  no  valid  title  to 
the  same.    Bell  v.  Roberts,  741 

See  OmcEE,  8. 


P 


FIRE  COxMPANY. 


An  enlistment  into  a  fire  company,  from  an 
independent  company  of  militia,  works 
an  exemption  from  military  duty,  under 
the  militia  law  of  1837,  the  same  as  such 
enlistment  from  a  standing  company. 
Irish  V.  MtUHson,  381 


FRAUDS,  STATUTE  OF. 

1.  To  bring  a  case  within  the  statute  of 
frauds,  it  is  necessary  that  the  under- 
taking should  be  collateral  to,  and  in  aid 
of,  the  promise  of  another.  R.  ^  J, 
fVainwright  v.  Straw  ^  Cunningham, 

215 

2.  A.  owed  B.  and  sent  him  with  a  verbal 
order  to  procure  the  money  from  C  on 
A.'s  account.  C.  refused  to  pay  up<m  a 
verbal  order,  and  required  B.  to  bring  a 
written  order  from  A.,  or  else  to  give  bis 
own  accountable  receipt  for  the  money. 
B.  received  the  money  and  gave  his  re- 
ceipt to  account  to  C.  for  it  on  demand. 
Afterwards  C.  called  on  B.  and  threat- 
ened to  commence  a  suit  upon  his  re- 
ceipt. Of  this  B.  notified  A.,  relying 
upon  him  to  settle  the  demand  of  C.  A. 
claimed  that  he  had  already  paid  it  to  C. 
in  discharge  of  B.  And  to  induce  B.  to 
submit  to  a  suit  in  favor  of  C.,  and 
thereby  afford  A.  an  opportunity  to  prove 
such  payment,  A.  and  D.  promised  to 
indemnify    B,    against   any  judgment 
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which  C.  might  recover,  as  also  againit 
the  expeoae  of  defending  C.*i  luit.  Held^ 
that  the  promise  of  A.  and  D.  was  not 
affected  by  the  statate  of  frauds.  Peek 
T.  Thompsons  J  637 

3.  The  statute  of  frauds  and  peijuries  ap- 
plies to  executory  contracts.  Ide  ^ 
Smith  T.  Stantofiy  685 

4.  A  written  admission  of  a  previous  verbal 
contract,  will  satisfy  the  statute.  id. 

5.  The  evidence  necessary  to  constitute  a 
sufficient  note  or  memorandum  of  a  bar- 
gfain,  need  not  be  confined  to  a  single 
paper  or  document.  Id. 

6.  The  written  note  or  memorandum  must, 
either  by  its  own  language,  or  by  refer- 
ence to  something  else,  contain  such  a 
description  of  the  contract  as  shall  dis- 
pense with  the  necessity  of  resorting  to 
parol  evidence  to  supply  any  thing  es- 
sential to  give  it  validity.  Id. 

7.  A  stipulated  price  enters  into  the  legal 
contemplation  of  a  bargain  ;  and,  there- 
fore, a  note  or  memorandum  which  does 
not  furnish  evidence  of  price,  is  not  snffi- 
cient  to  take  a  contract  of  sale  out  of  the 
statute  of  frauds  and  perjuries.  Id. 


FRAUDULENT  CONVEYANCES. 

1 .  A  creditor  may  maintain  a  trustee  pro< 
cess  against  the  vendee  of  property 
fraudulently  purchased  to  keep  it  from 
being  attached,  and  is  not  obliged  to  try 
the  validity  of  the  sale  by  attaching  the 
property.  Crane  v.  SliekUs ^Trvstee3,25^^ 

2.  Where  one  disposes  of  all  his  property 
to  secure  a  future  support  through  life, 
making  no  provision  for  the  payment  of 
his  debts,  the  sale  as  to  his  creditors,  is 
fraudulent  and  void.  Id. 

3.  Knowledge  of  a  parol  contract,  between 
a  prior  grantor  and  grantee,  will  not  af- 
fect one  who  purchases  from  the  person 
having  both  the  legal  title  and  possession, 
unless  be  purchases  fraudulently,  and 
with  intent  to  defeat  the  equitable  claim 
of  the  first  grantor.  Conner  v.  Chase  et 
at.  764 

See  Husband  Sl  Wife,  1. 

"      POSSBSSION,   1. 


FRAUDULENT  REPRESENTATION. 

1.  Tn  an  action  for  a  false  and  fraudulent 
representation,  by  reason  whereof  credit 
is  given  for  goods  sold,  it  is  sufficient  to 
allege  the  substance  of  the  representa- 
tion, without  attempting  a  literal  recital. 
Montague  v.  Adams ^  237 

3.   The  same  amount  of  evidence  is  not 


necessary,  in  such  a  case,  as  in  a  crimi- 
nal prosecution.  Id. 

3.  A  declaration,  that  defendant  represent- 
ed in  substance,  that  a  purchaser  of  ffoods 
was  a  fit  person  to  be  trusted,  and  that 
goods  might  be  safely  sold  to  him  on 
credit,  is  not  supported  by  proof,  that 
defendant  said  he  was  doing  a  fiiir  busi- 
ness. Id. 

4.  A  court  of  chancery  will  correct  a  writ- 
ten instrument  where,  through  fraud  or 
mistake,  it  was  written  different  from 
the  intention  of  the  parties.  Ooodell  v. 
Fuld,  448 


G 


GRAND  LIST. 

1  The  selectmen  of  a  town  refused  to  re- 
ceive the  disclosure  of  a  person  assessed 
for  money  at  interest,  and  he  afterwards 
agreed  to  appear  before  them  and  make 
his  disclosure,  and  neglected  so  to  do, 
and  there  was  no  subsequent  refusal  or 
neglect  on  their  part,  to  receive  such 
disclosure.  Held^  that  his  agreement 
and  neglect  was  a  waiver  of  any  claim 
on  account  of  the  refusal.  Cooley  y. 
Jiiken,  323 

2.  Mere  circumstantial  errors  in  the  details 
of  making  up  the  grand  list,  will  not 
render  it  void,  as  a  basis  of  taxation.  Hen- 
rw  V.  Chester,  460 

3.  The  list  will  not  be  rendered  void  by 
any  error  of  judgment  in  the  listers,  in 
a  matter  properly  within  their  discre- 
tion. Id. 

4.  If  t]|e  appraisal  of  real  estate  by  the 
listervbe  not  submitted  to  the  supervi- 
sion of  the  county  and  state  committees, 
or  if  such  alterations  as  they  require,  are 
not  made,  the  lint  is  incomplete,  and  an 
assessment  of  taxes  thereon,  void.      Id. 

5.  The  persons  who  have  been  compelled 
to  pay  taxes  to  the  town,  assessed  upon 
such  list,  may  recover  back  the  full 
amount,  in  an  action  of  assumpsit  for 
money  had  and  received.  Id, 

See  Taxf.8. 


GRANT. 

1 .  The  charter  of  the  town  of  Newbury, 
granted  by  the  governor  of  New-Tork  to 
Jacob  Bayley  and  others,  was  in  confir- 
mation of  a  ffrant  of  said  town  previous, 
ly  made  by  the  governor  of  New-Hamp- 
shire, and  »aid  Bayley  held  the  township, 
so  granted,  in  trust  for  the  proprietors 
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named  in  the  charter  from  the  governor 
of  New- Hampshire.     Johnson  v.  BayUy, 

596 
2.  Where  a  grantee  under  the  New- 
Hampshire  charter  had  always  claimed  a 
particular  right, — paid  all  the  taxes  there- 
on, but  bad  never  taken  possession  of  a 
wild  lot  belonging  to  such  right,  he  was 
treated  as  the  owner  of  such  lot  and  said 
Bajley  as  holding  in  trust  for  him,  and 
where  the  administrator  of  said  Bay  ley 
bad  sold  and  deeded  the  lot  to  the  defen- 
dant, after  a  lapse  of  over  sixty  years 
from  the  time  of  said  grant,  the  defen- 
dant was  decreed  to  convey  the  lot  to  the 
orator,  who  was  the  owner  thereof  under 
a  proprietor  named  in  the  N.  H.  charter, 
and  had  always  paid  the  taxes  thereon. 

Id. 


GRANTOR  AND  GRANTEE. 

Knowledge  of  a  parol  contract,  between  a 
prior  grantor  and  grontee,  will  not  affect 
one  who  purchases  from  the  person  hav- 
ing both  the  legal  title  and  possession,  un- 
less he  purchases  fraudulently,  and  with 
intent  to  defeat  the  equitable  claim  of  the 
first  grantor.     Conner  v.  Chase  et  al.  764 


H 


HIGHWAYS. 

1.  Towns  cannot  be  made  liable  for  the  ex- 
pense of  building  a  road,  by  subsequent- 
ly repairing  the  same,  and  suffering  the 
public  to  use  it  as  a  highway.  Pratt  et  al 
V.  Swanton^  147 

2.  In  an  action  against  a  town,  to  recover 
damages  occasioned  by  the  insufficiency 
of  a  road,  it  is  a  question  of  fact,  or  a 
mixed  question  of  law  and  fact,  whether 
the  road  was  out  of  repair,  —  as,  also, 
whether  the  town  was  justly  chargeable 
with  neglect  of  duty, — whether  the  plain- 
tiff's injury  was  caused  by  such  want  of 
repair,  —  and  whether  the  plaintiff  used 
proper  exertions  to  avoid  the  injury. 
Ketseyy.  Glover,  708 

3.  It  is  the  duty  of  a  town,  in  the  construc- 
tion and  repair  of  roads,  to  provide  for 
the  reasonable  safety  of  travellers  in  re- 
ference to  such  accidents  as  may  be  ex- 
pected to  happen  on  such  roads.  Id. 

4.  The  act  of  the  legislature,  passed  in 
1839,  authorizing  the  supreme  and  coun- 
ty courts  to  take  the  franchise  of  a  turn- 
pike corporation  for  a  public  highway,  is 


constitutional.    Jlrmington  et  al  ▼.  Bar' 
nei,  Ryegate  and  Jfewbury.  745 

See  Damages,  1,  2. 
"    Turnpike,  5. 

HIGHWAY  SURVEYOR. 

].  The  refusal  of  a  highway  surveyor  to 
execute  a  receipt  for  a  tax  bill,  does  not 
vacate   his  office.     Cummin^s  r.Mtark 


etal. 
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HUSBAND  AND  WIFE. 


1 .  Where  a  feme  sole  Is  seized,  in  fee,  of 
several  parcels  of  land,  and  marries,  and 
then  joins  with  her  husband  in  a  mort- 
gage of  a  part  of  them,  to  secure  his 
debt,  if  the  husband  and  wife  afterwards 
sell  the  whole,  subject  to  the  mortgage, 
which  the  grantees  assume  to  pay,  and 
the  balance  of  the  purchase  money  be 
secured  to  a  trustee  for  the  separate  use 
of  the  wife  —  such  balance  not  exceed* 
ing  her  reversionary  interest  in  the  lands 
—  the  grantees  will  not  be  subjected  to  a 
qui  tarn  prosecution,  for  a  penalty  under 
the  statute  to  prevent  fraudulent  convey- 
ances, though  it  was  the  intention  of  the 
parties  to  the  conveyance,  to  secure  to 
the  wife  such  balance  from  the  proceeds 
of  the  sale .     Bums  v .  Broton  and  Broum^ 

174 

2.  A  promise  by  the  husband,  that  he  will 
see  a  debt  paid,  which  the  wife  owed 
when  sole,  and  which  is  barred  by  the 
statute  of  limitations,  will  not  remove 
the  statute  bar,  in  a  suit  against  husband 
and  wife.     Powers  v.  Sovthgatt^        ATI 

3.  Chancery  will  uphold  a  post  nuptial 
agreement  between  husband  and  wife, 
where  the  claims  of  creditors  will  not  be 
prejudiced,  the  object  of  which  was  to 
create  a  trust  estate  for  the  separate  use 
of  the  wife,  by  means  of  a  purchase 
made  from  the  personal  earnings  of  the 
wife,  and  property  inherited  by  her  dur- 
ing coverture,  or  loaned  to  her  for  such 
specific  object — the  husband  being  on- 
able  to  provide  a  support.  Pinney  ei  al 
V.  W.  4-  C.  FtUows,  535 

4.  When  one  person  purchases  lands  with 
his  own  money,  and  takes  a  deed  to  an- 
other, a  trust  results  by  operation  of  law, 
to  the  person  making  the  purchase  ;  and 
the  same  result  follows  where  a  feme 
covert  purchasers  with  the  consent  of 
her  husband,  for  her  separate  use,  with 
means  which  she  was  the  meritorious 
cause  of  acquiring.  14. 

5.  Though  the  deed  recites  the  considera. 
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tion  to  have  been  Teoetved  from  the  no- 
minal purchaser,  yet  the  cestui  que  trust 
will  be  allowed  to  prove,  by  the  trustee 
himself,  that  it  was  her  money.  Id. 

6.  A  part  payment  of  the  consideration,  at 
the  time  of  the  purchase,  will  chargre 
the  land  with  the  trast,  pro  Uinto.        Id. 

7.  The  statute  of  17:)7  did  not  require  that 
the  ereaiian  of  a  trust  in  lands  should  be 
by  writioff,  but  simply  that  it  be  mani- 
feslpl  and  proved  by  some  writing.     Id. 

8.  Tire  deposition  of  the  trustee,  subscribed 
'«  \    and  sworn  to  by  him,  fully    proving  the 

trust,  was  held  a  sufficient  manifestation 
and  proof  of  it,  in  writing,  in  a  suit  be- 
tween the  cestui  que  trust  and  an  attach- 
ing creditor  of  the  trustee.  Id. 

9.  The  wife  being  in  the  open  and  exclu- 
sive use  and  possession,  in  conjunction 
with  her  husband,  of  her  trust  estate, 
for  a  series  of  years,  will  affect  the  at- 
taching creditor  of  the  trustee  with  no- 
tice of  her  trust  interest,  and  place  him 
in  no  better  situation  than  the  trustee 
himself.  Id. 

10.  QucBre. — Is  the  attaching  creditor,  as 
to  the  time  of  notice,  to  be  treated  as 
a  purchaser  of  the  estate  before  levey  of 
his  execution  ?  Id. 

11.  A  husband  is  not  liable  to  an  attorney 
for  professional  services  rendered  his 
wife,  in  defending  against  a  petition  for 
divorce,  preferred  by  him,  or  in  procuring 
a  bill  of  divorce,  on  her  petition.  Wing  v. 
Hurlburt,  607 

See  Sbttlkmeht,  2. 


INDICTMENT. 

1.  An  indictment  against  an  individual, 
unconnected  with  others,  for  aught  that 
was  averred,  predicated  upon  that  sec- 
tion of  the  statute  relative  to  offences 
against  public  policy,  which  inflicts  a 
penalty  upon  each  individual  of  any 
company  of  players  or  persons  whatever 
who  shall  exhibit  any  tragedies,  Ac,  is 
insufficient.     State  v.  Fox,  22 

2.  In  an  indictment  for  obtaining  goods 
and  chattels  by  false  pretences,  it  is  ne- 
cessary to  allege  that  they  were  the  prop- 
erty of  some  person,  as  in  a  case  of  lar- 
ceny, or  an  excuse  must  be  stated  for  not 
making  the  averment.    Slate  v.  Laihrop, 

279 

3.  In  an  indictment  against  a  person  for 
selling  spirituous  liquors  by  the  small 
measure,  without  a  license,  it  is  not  ne- 
cessary that  it  should  be  averred  to  whom 


they   were  sold,  or  the  number  of  the 
persons.     State  v.  Munger,  290 

4.  An  averment  that  the  respondent  sold 
rum,  brandy,  and  gin,  is  sufficient,  with- 
out an  averment  that  they  were  spirit- 
uous liquors.  Id. 

5.  The  negation  of  license  must  be  broad 
enoogrh  to  cover  all  the  sources  from 
which  it  might  have  been  obtained.     Id. 

6.  If  the  negation  of  license  to  sell  is,  as  to 
quantity,  co  extensive  nith  the  quantity 
charged  to  be  sold,  it  is  sufficient.        Id. 

7.  The  general  negation  —  "  not  having  a 
license  to  sell  said  liquors,  as  aforesaid,** 
relates  to  the  time  of  sale,  and  not  to  the 
time  of  finding  of  the  bill,  and  is  suffi- 
cient. Id. 

8.  It  is  not  necessary  that  the  offence  of 
selling  spirituous  liquors  without  a  li- 
cense, should  be  charged  to  have  been 
committed  with  force  and  arms.  Id, 

9.  Where  a  distinct  sale  of  spirituous  li- 
quors is  alleged  to  have  been  made  on  a 
day  certain,  the  count  is  not  vitiated  by 
adding  an  averment  of  sales  at  divers 
times  between  that,  and  the  finding  of 
the  bill ;  but  the  averment  may  be  re- 
garded as  surplusage.  Id. 

10.  The  respondent  being  one  of  the  firm, 
and  having  made  out  a  bill  of  the  sale  of 
goods  at  sundry  times,  in  his  own  hand- 
writing, upon  which  was  entered  the  sale 
of  spiritunufi  liquors  by  the  small  meas- 
ure, at  different  times,  and  which  had 
been  receipted  by  him,  such  bill  of  sale 
is  competent  evidence  to  go  to  the  jury 
to  prove  a  sale  ;  and  the  person  to  whom 
the  sale  was  made  need  not  be  produced. 

Id. 

11.  It  is  no  valid  objection  that  the  sale 
purports,  by  the  bill,  to  have  been  made 
on  a  different  day  from  the  one  charged 
in  the  indictment.  Id. 

12.  It  is  not  error  for  the  court  to  charge 
the  jury  that,  upon  such  evidence,  they 
could  find  the  respondent  guilty.         Id. 

13.  In  an  indictment  for  selling  spirituous 
liquors  by  the  small  measure,  without 
license,  the  omission  of  the  auxiliary 
verb  "</ii/,"  which  should  have  been 
joined  with  the  words  ^^  seU  and  dispose 
of,**  is  not  fatal  upon  a  motion  in  arrest. 
State  y.  Whitney,  298 

14.  The  county  court  have  original  juris- 
diction in  such  case,  though  the  fine  is 
limited  to  ten  dollars.  Id. 

15.  The  penalty  for  "dealing  in  the  selling 
of  foreign  or  domestic  distilled  spirituous 

,  liquors**  may  be  incurred  by  a  single  act 
of  selling  without  license.  State  y.  Chan- 
dler Sr  Keijes,  425 

16.  The  fact  that  the  liquor  is  bought  for 
medicine,  does  not  exempt  from  the  pen- 
alty. Id. 
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17.  The  keeping  and  lelling,  by  a  retailer, 
of  BODie  of  the  articles  used  by  apotheca- 
ries, does  not  constitute  him  an  apoth- 
ecary, bat  there  must .  be  combined 
therewith  skill  in  the  preparation  of 
medicines.  Id. 

18.  Where  it  becomes  necessary,  in  charg- 
ing the  commission  of  an  offence,  to 
allege  that  a  certain  term  of  a  county 
court  was  duly  holden,  it  is  not  sufficient 
to  allege  that  it  was  holden  by  and  before 
the  chief  judge  of  such  court,  without 
mention  of  any  assistant  judge.  If  either 
of  the  judges  is  named,  it  should  appear 
that,  at  least,  a  quorum  of  the  court  held 
the  term.    StaU  y.  Freeman^  723 

19.  So  if  it  be  alleged  that  a  particular 
cause  was  tried,  by  and  before  the  chief 
judge,  it  should  appear  that  one  or  both 
of  the  other  judges  assisted  to  try  it,  or 
that  they  were  unable  or  disquafiBed  to 
sit  on  the  trial.  Id, 

See  VjkRiAVCK,  1. 


INTEREST. 

A  debtor  remaining  upon  the  jail  liberties, 
on  a  commitment  on  execution,  is  not 
liable  for  the  interett  accruing  on  the 
debt,  if  he  pay  the  amount  due  on  the 
execution  at  the  time  of  commitment, 
before  departing  the  liberties.  Alien  v. 
Adams  fy  AUen^  16 


IMPRISONMENT  FOR  DEBT. 

1.  An  affidavit  of  a  creditor,  that  his  debtor 
is  about  to  Itave  the  state,  is  not  sufficient 
to  warrant  the  issuing  of  an  attachment 
against  the  body  of  the  debtor,  under  the 
act  exempting  the  body  from  imprison- 
ment, in  actions  founded  on  contracts 
made  after  the  first  day  of  January,  1639. 
Aiktn  V.  Richardson.^  500 

2.  A  writ  of  attachment  against  the  body, 
issued  without  the  required  affidavit,  is 
void,  and  an  arrest  under  it,  illegal.    Id. 

3.  Acquiescence  of  the  debtor  in  such  ar- 
rest, gives  the  plaintiff  no  right  as  against 
the  bail,  who  may  Uke  advantage  of  the 
defect,  by  plea,  in  an  action  against  him. 


JUDGMENT. 

1.   Judgments  Uke  effect  from  the  time 
they  are  rendered,  and'  not  from  the 


time  they  are  recorded.    Uumiingtam  r. 
CkarloUSy  46 

2.  The  judgments  of  courts  martial  are 
conclusive,  like  those  of  any  other  courts, 
unless  some  defect  in  regard  to  their 
jurisdiction  is  shown.  Broum  y.  Wads- 
worth  ff  WkUs,  170 

3.  That  the  court  expressed  to  the  jury  an 
opinion  in  relation  to  the  weight  of  the 
testimony,  is  no  ground /or  reversing  the 
judgment,  especially  when  the  court  di- 
rected the  jury  to  find  the  fact  from  the 
evidence  before  them,  and  when  the 
charge  did  not  induce  a  wrong  Terdict. 
YaU  ▼.  Suly  et  al.,  221 


JUDGMENT  non  obstante  vartdieto. 

^hen  a  plaintiff,  in  his  replication,  tra- 
verses an  imgi^aterial  fact,  which  is  found 
in  his  favor,  the  defendant  cannot  have 
judgment,  veredicto  non  okstanU.  Stough- 
tan  ▼.  MoU^  162 

See  Abscoitoihq  Dbbtor. 


JURISDICTION. 

1.  It  win  be  presumed,  that  the  supreme 
court,  before  granting  a  bill  of  divorce, 
ascertained  that  they  had  jurisdiction  of 
the  ease^  and  of  the  parties,  although  it 
may  not  appear  of  record.  HwUington  v. 
CharloUe,  46 

2.  In  cases  where  courts  of  law  and  equity 
have  concurrent  jurisdiction,  and  a  claim 
is  barred  at  law,  it  will  not  be  suffered  to 
be  revived  in  a  court  of  equity  Tharp  v. 
Thorp,  105 

3.  The  court  will  not  dismiss  a  cause  for 
want  of  jurisdiction  of  the  county  court, 
when  no  such  motion  was  made  there,and 
the  ad  damnwm  is  over  one  hundred  dol- 
lars, and  it  does  not  appear  that  the  plain- 
tiff, in  laying  his  damages,  improperly  at- 
tempted  to  give  jurisdiction  to  that  court. 
Coo/sy  V.  Aiken,  322 

4.  The  county  court  have  original  jurisdic- 
tion of  a  suit,  upon  a  promissory  note, 
exceeding  forty  dollars,  and  less  than  one 
hundred  doIlar8,where  the  suit  is  by  trus- 
tee process.    Hobart  v.  Wardner^       564 

5.  Such  suit  will  not  be  dismissed  lor  want 
of  jurisdiction  in  the  county  court,though 
the  trustee  should,  on  trial,  be  dismissed, 
in  cases  where  the  principal  defendant 
appears  in  the  suit,  or  where  the  writ  is- 
sues as  a  general  attachment,  and  is  ser- 
ved by  attaching  personal  property  in  pos- 
session. Id. 

6.  The  county  court  have  appellate  juris- 
diction, in  a  case  where  the  balance  char- 
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^d  in  the  new  aceoauti  and  the  other 
Items  of  charffe,  do  not  exceed  one  ban- 
dred  dollars,  tboo^rh  the  items  embraced 
in  the  settlement,  and  the  other  items, 
should  ezeeed  that  sum.     Spear  v.  Pecky 

566 
7.  When  the  principal  of  a  note,  together 
with  the  interest,  exceeds  twenty  dollars, 
the  right  of  appeal  from  a  judgment  of 
a  justice,  thereon,  is  not  taken  awaj 
bj  statote.     Smith  v.  Smith,  630 

See  Iroictheht,  14. 


JUSTICE  OF  THE  PEACE. 
See  EviDKiicK,  3. 

JUSTIFICATION. 
See  Search  Warrant,  1. 


LESSOR  AND  LESSEE. 

1.  A  landlord  may  declare  against  an  as- 
signee of  his  lessee,  for  a  share  of  the 
rent  reserved  in  the  lease,  proportioned 
to  the  relative  value  of  the  part  held  by 
assignment.     Pingrey  v.  WaikinSy     479 

8.  QitiBre  —  Whether,  upon  an  allegation 
that  all  the  estate,  interest,  &c.,  of  the 
lessee  came  by  assignment,  to  the  defen- 
dant, proof  that  part  only  of  the  leafse- 
hold  premises  was  assigned,  is  a  vari- 
ance. Id. 

3.  A  reversionary  estate  in  fee,  and  a  par- 
ticular estate  for  life  or  years,  may  be 
conveyed  by  the  same  deed.  Id. 

4.  C.  W.  received  ftrom  N.  P.  and  his  wife, 
widow  of  E.  W.,  a  lease  during  her  life, 
of  all  the  estate  s^t  off  to  her  as  dower, 
from  the  estate  of  E.  W.,  whidi  consist- 
ed of  certain  buildings,  and  37  acres  of 
land.  The  estate  of  E.  W.  had  been 
assigned  to  E.  W.  the  younger,  who  had 
deceased,  leaving  the  said  C.  W  and 
five  other  children ;  and  the  reversion  of 
said  buildings  had  been  assigned,  by  a 
committee,  to  C.  W.,  and  of  the  37  acres, 
to  the  said  other  five  children.  C.  W. 
executed  a  deed  to  J.  W.,  conveying  all 
his  right,  title,  Slc.  in  the  buildings  and 
land  on  which  they  stood,  as  '*  described 
by  the  doings  of  the  committee  on  re- 
cord," and,  also,  »*  one  other  piece  set  off 
by  said  committee  of  Me  reversion  of  the 
widow  of  E.  W. ; "  and  it  was  proved 
that  the  land  assigned  as  dower  to  said 


widow,  bad  been  known  in  the  famHy, 
and  acquired  the  name  of  the  recersion, 
and  was  so  denominated  in  the  partition 
among  the  heirs  of  E.  W.  the  younirpr. 
Heldy  that  *^  the  reversion*  must  be  taken 
to  mean  the  dower  of  said  widow,  and, 
therefore,  that  the  conveyance  to  J.  W. 
embraced  the  leasehold  iuterentofC.  W. 
in  the  37  acres,  so  as  to  hold  J.  W.  for 
the  payment  of  rent  thereon,  as  assignee 
ofC.  W.  Id. 


LIEN. 

1.  H.  conveyed  to  M.  &.  H.  Certain  prem- 
ises, taking  back  a  bond  of  defeasance. 
By  a  subsequent  arrangement  between 
these  parties,  for  the  purpose  of  enalHing 
M.  to  pay  the  amount  due  to  M  &  H. 
upon  the  mortgage,  the  former  surren- 
dered to  the  latter  their  bond  of  defea- 
sance, who,  thereupon,  conveyed  the 
premises  to  R.  H.  to  whom  H.,  at  the 
same  time,  conveyed  whatever  interest 
he  was  supposed  to  have  in  them.  R.  H. 
thereupon  advanced  a  certain  sum  which 
went  to  M.  Al  H.  in  satisfaction  of  what 
was  mutually  estimated,  and  believed,  by 
H.  and  M.  &  H.  to  be  due  the  latter ; 
and  R.  H.,  at  the  same  time,  executed  a 
bond  of  defeasance  to  H. ; —  Held^  that, 
although  the  sum  estimated  to  be  due  to 
M.  A  H.,  and  advanced  by  R  H.,  fell 
short  of  the  sum  actually  due,  there  re- 
mained no  subsisting  lien  upon  the  prem- 
ises in  favor  of  M.  Jb,  II.  for  the  security 
of  such  balance.  Hodgman  v.  Hitchcock 
tt  aL,  374 

2.  The  attorney  has  a  lien  upon  an  award 
of  arbitrators,  where  a  pending  suit  ia 
referred,  to  the  full  extent  of  all  his  just 
claims  as  attorney  in  the  strit.  Hutchin- 
son ^  Buchanan  v.  Howard  et  al.        544 

3.  This  lien  cannot  be  defeated  by  attach- 
ment, under  the  trustee  process.  Id. 

4.  Dictum  —It  seems  well  settled  that  the 
attorney  has  a  general  lien  upon  all  pa- 
pers in  his  possession,  and  all  sums 
equitably  due  thereon,  for  any  bain  nee 
due  him  npon  other  matters,  as  well  as 
in  the  particular  suit.  Id. 


LIMITATION,  STATUTE  OF. 

.  In  cases  where  courts  of  law  and  equity 
have  concurrent  jurisdiction,  and  a  claim 
is  barred  at  law,  it  will  not  be  suffered  to 
be  revived  in  a  court  of  equity.  Tharp 
V.  Tharp,  1(^ 

.  A  prcnnise  by  the  husband,  that  he  will 
see  a  debt  paid,  which  the  wife  owed 
when  sole,  and  which  is  barred  by  the 
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statute  of  limiUtions,  will  not  remoFe 
the  statute  bar,  in  a  suit  against  husband 
and  wife.     Powers  T.  Southgate  et  uz., 

471 

3.  An  acknowledgment,  by  a  debtor,  that 
certain  notes  exist,  and  that  he  has  an 
account  to  go  against  them,  and  a  prom- 
ise ^o  call  in  a  certain  time,  and  have  the 
notes  and  accoaiit  settled,  are  sufficient 
to  remove  the  bar  interposed  by  the 
statute  of  limitations.  Admr'a  of  J.  Cka- 
pin  V.  A.  fy  W.  Ifarden,  560 

4.  When  there  is  no  dispute  about  the  facts 
which  are  insisted  on,  as  taking  a  case 
out  of  the  statute  of  limitations,  the 
question  involved  is  one  of  mere  law; 
but  when  the  facta  are  doubtful,  it  is  a 
mixed  question  of  law  and  fact.  Id. 

6.  An  issue,  upon  a  replication  of  a  new 
promise,  to  a  plea  of  the  statute  of  limi- 
tations, was  tried  by  the  court.  The  facts 
being  undittputed,  it  was  held  that  the 
decision  might  be  revised  by  the  supreme 
court,  on  exceptions.  Id. 

6.  W  hen  a  debtor,  against  whom  there  is 
cause  of  action,  is  out  of  the  state  at  the 
time  the  cause  of  action  accrues,  the 
statute  of  limitations  will  not  run  on  the 
demand,  unless  he  returns  into  the  state, 
and  that  fact  is  known  to  the  creditor. 
HUl  V.  Bellows,  727 

7.  If  a  debtor,  absent  from  the  state,  would 
•  avail  himself  of  the  statute  of  limitations 

on  the  ground  of  his  having,  in  the  state, 
property  subject  to  attachment,  it  is  in- 
cumbent on  him  to  show  this  fact ;  and 
it  is  not  sufficient  to  show  that  he  has 
deeds  of  land  on  record,  without  showing 
a  title  in  himself  Id, 

See  Will,  6. 
*•*    Mortgage,  4. 


IME 


MILITIA. 

An  enlistment  into  a  fire  company,  from  an 
independent  cnmpony  of  militia,  works  an 
exemption  from  military  duty,  under  the 
militia  law  of  1^37,  the  same  as  such  en- 
listment from  a  standing  company.  Irish 
Y.  Mattisonj  381 


MILITARY  EXPEDITION. 
See  U.  S.  L4W9. 


MORTGAGE. 

1.  A  decree  of  forecloanre  will  not  be  made 
•gainst  a  defendant  who  holds  bj  an  old- 
er and  adverse  title  to  the  inortgmgor 
and  mortgagee.  Jldmr's  of  Lyman  y. 
LUUe  St  tU.^  576 

2.  A  mortgage  will  not  be  eorrected  as  to 
description,  on  the  ground  of  mistake, 
unless  on  full  proof.  Id . 

3.  When  a  mortgagee  has  been  compelled 
to  pay  an  existing  incumbrance,  as  well 
on  the  lands  mortgaged  to  him,  as  on 
other  lands  held  by  a  defendant,  the  lat- 
ter  will  ba  decreed  to  pay  his  propor- 
tion. Id. 

4.  A  decree  in  chancery  against  an  origi- 
nal mortgagor  is  evidence  that  the  debt 
is  not  paid,  so  as  to  prerent  the  opera- 
tion of  the  statute  of  limitations ;  and  so 
is  an  acknowledgment  of  a  defendant, 
who  holds  adverse  to  the  mortgagee, 
made  within  fifteen  years.  Id. 


N 

NEUTRALITY  ACT. 
See  U.  S.  Laws,  1. 

NEW  TRIAL. 

A  want  of  a  freehold  qualification  in  one 
of  the  jurors,  is  a  ground  for  a  new  trial, 
if  the  fact  was  not  known  to  the  party 
making  the  motion,  at  the  time  of  tiie 
trial.  Briggsr,  Crtorgia^  6J 

NOTICE. 
See  Vexatious  Suit,  2,  3. 

o 

OFFICER. 

1.  If  an  officer  enters  the  dwelling  house 
of  the  person  against  whom  process  is- 
sues, the  door  being  open,  and  without 
doing  any  unnecessary  damage,  to  exe- 
cute the  same,  the  owner  of  the  house 
cannot  maintain  trespass  against  the  par- 
ty who  prays  out  the  process,  although 
the  goods  were  not  found.  Ckipmsm  v. 
Bates,  fit 

2.  Qvsre  — Whether  the  party  would  be 
liable  in  such  action,  if  the  door  had  been 
forciblj  broken  open  by  the  oflioer.    JU. 
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3.  Q«cr«—  Whether  an  officer  U  liable  for 
omiUing  to  make  a  return  of  nulla  bona. 
Harrington  ▼.  Bogve^  179 

4.  An  officer  m&j  maintain  an  action 
against  a  principal,  for  goods  sold  on  an 
execution  to  hii  agent,  notwithstanding 

-  his  return  on  the  execution  describes  the 
sale  to  have  been  made  to  the  individual 
who  acted  as  agent, — the  agency  not 
having  been  disclosed  at  the  time  of  pur- 
chase. Camtu  V.  Dennison  fy  Oore,  400 

5.  Trover  may  be  maintained  by  an  officer, 
against  a  debtor,  for  property  which  had 
been  owned  and  possessed  by  the  debtor, 
and  receipted  by  him  to  the  officer,  as  at- 
tached, though  it  was  not  actually  seiz- 
ed, or  even  seen,  by  the  officer.  PtUee  v. 
Marsk,  454 

6.  An  officer  cannot  be  made  a  trespasser, 
ab  initio,  for  an  abuse  of  an  authority,  un- 
less it  be  the  same  authority  upon  which 
was  the  original  taking.     Hence  — 

7.  If  an  officer,  in  attaching  the  interest  of 
one  tenant  in  common,  in  an  entire  chat- 
tel, take  possession  of  the  chattel,  and 
hold  it,  until  the  issuing  of  the  execution, 
and  then  sell  the  entire  property,  and 
thus  divest  the  interest  of  the  other  ten- 
ant, so  as  to  amount  to  a  conversion  of 
his  property  in  it,  he  does  not,  thereby, 
become  a  trespasser,  ab  initio.  HeaJM  v. 
Sargeant^  506 

6.  A  person  not  duly  appointed  to  an  office, 
cannot  justify  his  acts  on  the  ground  that 
he  was  an  officer,  de  faeto.  Cummings 
V.  Clark  tt  aL  653 

9.  If  an  officer  be  required  to  make  a  levy 
upon  real  estate,  and  make  the  levy  so 
defective  that  no  title  pass  bv  it,  he  is 
liable  to  an  action  and  to  nominal  dam- 
ages, notwithstanding  he  show  that  the 
debtor  had,  at  the  time,  no  valid  title  to 
the  same.    Bell  v.  Roberts,  741 

See  Trover,  1, 2. 
"     Contract,  4. 


OFFSET. 

1«  If  demands  are,  in  realitv,  mutual, 
though  not  nominally  so,  and  equity  re- 
quires a  set  off  to  be  made,  chancery  will 
make  it.  Foot  v.  Keichum  fy  Skaw,  and 
Keichum  v.  Foot,  253 

2.  The  assignee  oi  a  chose  in  action  takes 
it  subject  to  all  the  equity  existing  at  the 
time,  in  the  original  obligor  or  debtor.  Jd. 

3.  A  negotiable  note  assigned  by  parol ,afler 
it  has  ceased  to  be  current,  is  subject  to 
the  same  rule.  id. 

4.  A  promise,  without  consideration,  by 
the  obligor  to  the  assignee,  ailer  assign- 
ment, to  pay  the  demand,  and  which  had. 


in  no  way,  been  made  the  basis  of  action, 
or  an  occasion  of  prejudice  to  the  assig- 
nee, cannot,  as  matter  of  law,  estop  or 
conclude  the  obligor  from  setting  up  an 
equitable  set-off  against  the  abslgnee, 
which  existed  against  the  assignor,  at 
the  time  of  the  assignment.  Id. 

5.  Before  accounts  can  be  set  off  in  chan- 
cery, they  must  be  liquidated.  Jd. 

6.  Where  the  assignee  of  a  note  instituted 
a  suit  on  it  in  the  name  of  the  payees, 
and  the  maker  filed  a  declaration  on  book 
in  offset,  against  one  of  the  payees,  to 
whom  the  note  belonged,  and  from  whom 
the  assignee  cliiined,  and  there  was  a 
judgment  to  account,  and  a  trial  before 
the  auditors,  at  which  the  assicrnee  ap- 
peared and  defended,  it  was  held  that  the 
report  of  the  auditors,  which  had  been 
returned  to,  and  accepted  by,  the  court, 
wasa  sufficient  liquidation  of  the  account 
of  the  maker  of  the  note,  to  make  it  the 
basis  of  a  set-off  in  chancery,  against  the 
assignee.  Id. 

7.  The  repeal  of  the  proviso  to  the  statute 
of  1798,  allowing  equitable  defences  to 
promissory  notes,  negotiated,  took  full 
effect  on  the  first  day  of  January,  1837, 
and  cut  off  all  such  defences  accruing 
afler  that  date,  though  the  notes  bore 
date  anterior  to  that  time.  Farr  v.  Brig- 
ham,  557 

8.  Such  defences  depend  on  the  law  in 
force  at  the  time  they  accrue,  and  not 
necessarily  upon  the  law  in  force  at  the 
time  the  contract  was  executed,  to  which 
they  are  offered.  Id. 


PARTNERS  AND  PARTNERSHIP. 

1.  It  is  not  necebsary  that  there  should  be 
a  definite  contract  of  partnership  to  con- 
stitute **a  company  of  persons,"  compe- 
tent to  take  a  conveyance  under  said  act. 
State  V.  Town  of  Shrewsbury,  283 

2.  C  had  dealings  with  W.,  and  W.  em- 
ployed him  to  labor  on  a  farm  which  was 
owned  and  carried  on  by  W.  and  anoth- 
er, in  partnership ;  but  the  partnership 
was  not  known  to  C.  until  after  suit 
commenced  :  Held,  that  C.  might  recov- 
er in  the  action  against  W.  for  the  labor 
done  for  the  partnership.  Cleveland  v. 
Woodward,  302 

PAUPER. 

1 .  A  married  woman  is  not  liable  to  be  re- 
moved, as  a  pauper,  from  her  husband, 
or  from  the  place  of  his  actual  residence, 
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to  the  place  of  her  own  legal  Bettlement, 
though  the  husband  may  have  oo  settle 
ment  within  the  state.  J^CorlhJuld  y,  Rox- 
bury,  622 

2.  The  right  of  one  town  to  recover  of  an- 
another,  expenses  incurred  in  the  sop- 
port  of  a  pauper,  is  not  affected  by  the 
residence  uf  tht*  pauper  during  the  pen- 
dency of  the  action.  St,  Johnsbury  y. 
WiUerfurd,  692 

3.  The  ability  of  paupers  to  maiotatn  them 
selves  is  a  pecuniary  ability,  and  is  not 
afflicted  by  the  manner  in  which  they 
have  previously  disposed  of  their  proper- 
ty, if  the  disposition  has  been  so  made  as 
to  be  binding  on  them.  Id. 

4.  The  declarations  of  the  pauper  or  her 
hnsband  are  not  evidence  in  the  case.  /'/. 

5.  Towns  have  a  right  to  recover  of  other 
towns  chargeable  with  the  maintenance 
of  insane  paupers,  the  expense  of  sup- 
porting them  atan  insane  asylum,  unless 
it  increase  the  expense  of  maintenance. 

Id. 

6.  Towns  may  recover,  in  like  manner,  for 
clothing  destroyed  by  an  insane  pauper, 
without  fault  of  the  overseers  or  keep- 
ers. Id. 

7.  Towns  may,  in  like  manner,  recover  for 
money  paia  to  other  towns  for  the  sup- 
port of  paupers  upon  orders  of  removal, 
afterwards  vacated,  if  it  do  not  exceed 
the  ex|>ense  of  keeping  in  the  town  pro- 
curing the  removal.  Id. 

See  Bastardy. 
"    Settlement. 


PAYMENT. 

1.  When  service  is  performed  in  payment 
of  a  pre-existing  debt,  no  recovery  can 
be  had  therefor.  AdmW  of  Beemun  v. 
Webster,  141 

2.  (luare — Whether  any  recovery  can  be 
had,  by  an  administrator,  in  an  action 
pending  at  the  decease  of  his  intestate, 
when  the  defendant  has  presented  a  claim 
to  the  commissioners  on  the  estate  of  the 
deceased,  and  they  have  allowed  him  the 
same,  without  any  objection  by  the  ad- 
ministrator against  their  proceedings.  Id. 

3.  A  tender  of  money  or  specific  articles  of 
property,  is  not,  technically,  a  payment. 
DowntiT  V.  Sinclair  et  al.,  495 

4.  Where  one  agrees  with  his  judgment 
debtor  to  receive  from  dim,  in  payment, 
within  a  specified  time,  certain  articles 
of  his  manufacture,  and  the  debtor  has 
the  property  ready  and  sets  it  out  at  his 
shop,  within  the  time,  for  the  purpose  of 
payment,  it  will  be  a  good  defence,  un- 
der a  plea  in  bar,  to  an  action  on  the 
judgment.  Id. 


5.  Goods,  or  services  furnished,  or  render- 
ed, after  the  commencement  of  a  snit, 
become  a  part  of  the  acconnt ;  and  the 
party  furnishing,  or  rendering,  is  not 
obliged,  while  the  suit  is  pending,  to  re- 
ceive pay  for  a  single  charge.  M^ing  v. 
Hurlburt,  607 


PERSONAL  PROPERTY. 

1.  Neither  a  mortgage  nor  pledge  of,  nor 
a  lien  upon,  personal  property  can  be 
available  against  subsequent  attachments 
without  a  change  of  possession.  RusstU 
V.  FUlmore,  130 

2.  An  interest  created  by  a  pledge  of  per- 
sonal property  may  be  assigned.  Id, 


PLEAS  AND  PLEADING. 

1.  A  plea  in  bar  to  part  of  a  declaration  or 
count  is  good,  if  it  is  a  good  answer  to 
all  which  it  professes  to  answer,  although 
it  does  not  answer  the  whole  declaration. 
Carpenter  ^  Buel  v.  Briggs  ^  Frenck<, 

34 

2.  According  to  the  practice  in  this  state, 
that  part  of  the  declaration  to  which 
there  is  no  answer  is  confessed,  and 
judgment  will  be  entered  accordingly,  at 
the  proper  time.  Id. 

3.  Notice  of  special  matter  cannot  be  re- 
ceived under  a  plea  of  nul  tiel  record. 
Card  V.  Sargeant,  393 

4.  If  the  facts  tended  to  prove  the  issue,  in 
the  county  court,  the  supreme  court 
cannot  inquire  into  their  sufficiency,  nor 
revise  any  decision  founded  upon  them. 

Id. 

5.  The  supreme  court  will  only  pass  upon 
such  questions  as  are  reserved  by  the 
county  court ;  and  when  the  parties  make 
their  pleadings,  and  join  their  issues,  and 
take  their  trial  in  that  court  without  ob- 
jection, whatever  informality  there  maj 
have  been  in  the  pleadings  will  be  un- 
derstood to  have  been  waived.  Id. 

6.  Whether  an  action  is  trespass,  or  tres- 
pass on  the  ease,  is  to  be  determined  from 
the  facts  alleged  in  the  declaration,  and 
not  from  the  name  given  to  the  action. 
Coggswell  V.  Baldwin,  404 

7.  It  is  a  good  replication  to  a  plea  in  off- 
set of  a  judgment  recovered,  that  the 
whole  judgment  had  been  assigned  to 
third  persons,  of  which  notice  had  been 
given  to  the  judgment  debtor.  Day  ▼. 
Abbott,  633 

8.  In  such  case  it  is  not  necessary  that  the 
judgment  debtor,in  replying  such  assign- 
ment, should  allege  that  the  interest  of 
the  assignee  is  still  sobsiating.    If  the 
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judgment  creditor  wonld  avail  himself  of 
the  ceasing  of  the  aastgnee's  interest,  he 
must  set  it  forth  in  a  rejoinder.  Id. 

9.  A  replication  setting  forth  an  assign- 
ment of  part  of  the  judgment  to  one,  and 
the  residue  to  another,  is  not  double.  Id. 

10*  Q«er«,  whether,  if  the  whole  legal  in- 
terest had  been  assigned  to  one,  the 
statement  of  another  assignment  won  Id 
not  be  treated  as  surplusage.  id. 

11.  Quere,  whether,  in  an  action  on  book, 
commenced  before  the  Revised  Statutes 
went  into  operation,  a  plea  in  off-set  can 
be  sustained.  Id. 

12.  If  the  plaintiff,  in  an  action  commen- 
ced before  a  justice  of  the  peace,  and 
appealed  to  the  county  court,  files  a  new 
declaration  in  the  county  court,  for  a 
different  cause  of  action^  and  the  defend- 
ant, without  objection  to  its  being  re- 
ceived, takes  issue  under  it,  either  upon 
matter  of  law  or  matter  of  fact,  it  will  be 
considered  as  a  waiver  of  the  variance 
between  the  old  and  the  new  declaration. 
Blodget  V.  Skinner^  7J6 

13.  The  voriance  should  be  taken  advan- 
tage of  by  a  motion  to  dismiss  the  new 
declaration.  Id. 

14.  Where  it  becomes  necessary,  in  charg- 
ing the  commission  of  an  offence,  to 
allege  that  a  certain  term  of  a  county 
court  was  duly  holden,  it  is  not  suflScient 
to  allege  that  it  was  holden  by  and  before 
the  chief  judge  of  such  court,  without 
mention  of  any  assistant  judge.  If  either 
of  the  judges  is  named,  it  should  appear 
that,  at  least,  a  quorum  of  the  court  held 
the  term.     Slate  v.  Freeman,^  723 

15.  So  if  it  be  alleged  that  a  particular 
cause  was  tried,  by  and  before  the  chief 
judge,  it  should  appear  that  one  or  both 
of  tiie  other  judges  assisted  to  try  it,  or 
that  they  were  unable  or  disqualified  to 
sit  on  the  trial.  Id. 

See  Search  Warrant,  1. 
**    Fraudulent  Representation,  1,  2«  3. 
"    Indictment. 
"    Variance,  1,  2. 


POOR  DEBTOR. 

A  certificate  of  jail  commissioners,  settinsf 
forth  an  execution  for  a  sum  different 
from  that  on  which  the  debtor  is  com- 
mitted, will  not  authorize  his  discharge, 
although  the  proper  oath  may  have  been 
administered  to  him.  Holbrook  el  al.  v. 
Pearce  et  al.^  616 


POSSESSION. 
1.  In  the  case  of  an  alleged  continoed  pof- 


session,  or  a  joint  possession,  of  property, 
such  as  to  render  a  sale  or  assignment 
fraudulent  in  law,  the  jury  should  not  be 
instructed  thut,  if  they  find  certain  al- 
leged facts  proved,  they  will  be  evidence 
of  such  a  pnsi*ession,or  joint  pos8e68ion,a8 
to  render  the  sale  or  assignment  thus 
fraudulent;  but  the  question  of  posses- 
sion or  joint  possession  should  be  lefl  to 
them,  to  be  decided  from  the  facts  they 
shall  find  proved,  with  general  instruc- 
tions, as  to  what  constitutes  possession. 
Hall  V.  Parsons^  358 

2.  The  claiming  title,  and  payment  of  taxes 
upon  unoccupied  lands,  is  no  adverse 
possession.  Reed  v.  Field  4*  Briggs^  672 


PRACTICE. 

1.  This  court  will  not,  on  appeal,  direct 
any  question  of  fact  to  be  ascertained  by 
a  jury.  Briggs  fy  Edmonds  v.  Shato  fy 
ThraU,  78 

2.  The  supreme  court  will  not  revise  the 
action  of  a  county  court,  upon  their  own 
rules.     Carpmter  v.  Thayer  et  al.,     552 

3.  On  an  appeal  from  chancery,  the  su- 
preme court  will  not  send  an  issue  of 
fact  to  the  county  court  to  be  tried  by  a 
jury.     Briggs  et  al.  v.  Shato  et  aL,    785 

4.  The  supreme  court  will  not  send  a  cause 
back  to  the  chancellor,  or  continue  it, 
on  account  of  the  pendency  of  a  bill  of 
review.     Lane  v.  Marsliall  et  a/.,        785 

5.  Where  exceptions  were  taken  by  the 
defendant,  involving  the  right  of  recov- 
ery, and  by  the  plaintiff  as  to  the  rule 
of  damages,  it  was  decided  that  the  de- 
fendant was  entitled  to  open  the  argu- 
ment and  to  reply.  Peters  v.  FarnS' 
worthy  786 

6.  In  order  to  the  granting  ofa  bill  of  divorce 
under  the  clause  of  the  statute  authori- 
zing a  divorce  when  the  husband  grossly, 
wantonly,  and  cruelly  refuses  or  neg- 
lects to  provide  a  maintenance  for  the 
wife,  being  of  sufficient  ability,  some- 
thing more  must  be  shown  than  a  mere 
wilful  desertion  and  refusal  of  support. 
Mandigo  v.  Mandigo,  786 

7.  A  party  will  be  entitled  to  the  usual 
time,  under  the  rule,  for  filing  exceptions 
to  a  report  of  auditors,  aAer  a  motion  to 
recommit  the  report  has  been  disposed 
of.     Cummings  v.  Full  amy  787 

8.  Exceptions  may  be  entered  in  the  su- 
preme court,  although  a  term  of  that 
court  may  have  intervened  after  the  ta- 
king of  the  exceptions,  in  a  case  where 
a  motion  for  a  new  trial  is  pending,  until 
after  such  intervening  term.  Slimpson 
V.  CummingSy  787 

9.  The  general  rule  that  the  party  prevail- 
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ingr  is  entitled  to  costs,  is  applicable  to 
the  case  of  an  appeal,  by  executors,  from 
a  decree  of  the  probate  court  disallowing 
a  will.  Heirs  of  Brigham  v.  The  Execu- 
tors of  the  same^  788 


PRINCIPAL  AND  AGENT. 

1.  A  letter  of  attorney,  anthorized  the 
agent  to  sell  at  the  best  prices,  by  pub- 
lic or  private  sale,  as  he  might  think 
most  advontageous,  and  to  execute  such 
con  tracts,  agreements,  conveyances  and 
assurances,  and  perform  such  acts  as 
might  be  necessary  to  perfect  the  sale; — 
Held,  that  he  might  execute  a  deed  with 
covenants  of  warranty  which  would  bind 
the  principals.     Peters  v.  Famsworth^ 

155 

2.  An  officer  may  maintain  an  action 
against  a  principal,  for  goods  sold  on  an 
execution  to  his  agent,  notwithstanding 
his  return  on  the  execution  describes  the 
sale  to  hove  been  made  to  the  individual 
who  acted  as  agent,  —  the  agency  not 
having  been  disclosed  at  the  time  of  pur- 
chfkse.    Carney  v.  Dennison  fy  Gore,  400 


PRINCIPAL  AND  SURETY. 

1.  The  paj'ee  of  a  note,  after  having  taken 
security  of  the  principal,  may  give  up 
such  security,  and  call  upon  the  under- 
signer  of  the*  note,  provided  he  acts  in 
good  faith,  and  only  with  reference  to  his 
own  interest.  Crane  v.  Stickles  ^  Trus- 
tees, 252 

2.  The  payee  of  a  note  is  not  obliged  to  re- 
gard the  directions  of  the  surety.         Id. 

3.  The  recognizance,  taken  by  a  justice  in 
the  proceedings  under  the  bastardy  act, 
conditioned,  "  »h'»t  t.He  principal  shall 
abide  such  order  or  orders  as  the  county 
court  shall  make  in  the  premises,*'  is 
holden  ns  a  security  for  the  performance 
of  the  order  until  a  new  recognizance 
shall  have  been  entered  into,  unless  dis- 
charged by  a  surrender  of  the  principal 
Simmons  v.  ^dams  ^  Parmalee,  677 


PROBATE  COURT. 

1.  Although,  by  the  laws  in  force  in  1793, 
at  the  decease  of  a  testator,  the  devisees 
could  have  compelled  a  division  of  the 
estate  held  under  the  will,  only  in  the 
supreme  court,  yet  it  was  competent  for 
the  legislature  to  change  the  tribunal  for 
making  the  partition;  and  when  made  it 
must  be  according  to  the  laws  then  in 
force.     Bull  v.  jYichols,  329 


2.  It  is  no  valid  objection  to  the  jarisdictioa 
of  the  court  of  probate,  under  the  act  of 
1821,  in  making  partition  of  lands  held 
jointly  by  several  deyisees,  that  some  of 
them  liad  alienated  their  interest  before 
the  commission  was  applied  for.  Id. 

3.  Though  an  assignee  of  some  of  the  de- 
visees, may,  while  holding  the  lands  in 
common,  have  put  l>etterments  thereon, 
yet  the  commissioners  to  divide  it,  mast 
appraise  it  at  its  then  value,  and  make 
the  division  accordingly.  id. 

4.  The  appellant  from  a  decree  of  the  pro- 
bate court,  having  filed  exceptions  to 
which  the  appellee  has  demurred,  must 
be  confined  to  such  exceptions.  Id. 

See  Will,  1. 


PROMISSORY  NOTE. 

1.  A  note  promising  to  pay  J.  <&  Wain- 
wright  a  given  sum  in  one  from  the  first 
of  October  following  the  date,  in  cattle, 
or  in  grain  the  first  January  following 
was  held  void  for  uncertainty.  R.  \  J. 
Wainaright  v.  Straw  fy  Cunningham, 

216 

2.  The  payee  of  a  note,  after  having  taken, 
security  of  the  principal,  may  give  up 
such  security,  and  call  upon  the  under- 
signer  of  the  note,  provided  he  acts  in 
good  faith,  and  only  with  reference  to  his 
own  interest.  Crane  v.  Stickles fy  Trus- 
tees. 252 

3.  The  payee  of  a  note  is  not  obliged  to 
regard  the  directions  of  the  surety.     Id. 

4.  Chancery  will  not  relieve  the  maker  ofa 
note,  given  upon  the  compromising  and 
settlement  of  a  suit  brought  for  the  bona 

fide  purpose  of  a  recovery,  and  in  which 
there  was  evidence  tending  to  prove  the 
allegation  on  which  it  was  founded,  un- 
less it  appear  that  the  maker  was  inca- 
pable of  understanding  the  nature,  ex- 
tent and  effect  of  the  business  he  waa 
transacting,  or  was  so  overreached  as  to 
make  the  retainmg  of  the  note  uncon- 
scionable.    Paris  V.  Dexter,  379 

5.  The  repeal  of  the  proviso  to  the  statute 
of  1798,  allowing  equitable  defences  to 
promissory  note  snegotiated,  took  full  ef- 
fect on  the  first  day  of  January,  1837, 
and  cut  off  all  such  defences  accrninz  af- 
ter that  date,  though  the  notes  bore  date 
anterior  to  that  time.     Farr  v.  Bngham, 

557 

6.  Such  defences  depend  on  the  law  in 
force  at  the  time  they  accrue,  and  not 
necessarily  upon  the  law  in  force  at  the 
time  the  contract  was  executed  to  which 
they  are  offered.  W- 

7.  It  is  no  valid  objection  to  the  sustaining 


PRINCIPAL  MAITERS. 


807 


of  an  action  upon  a  promisflory  note,  by 
the  endorsee,  that  the  note  was  made 
payable  to  the  order  of,  and  endorsed  by 
one  of  the  members  of  a  firm.  Korton 
▼.  Downer  tt  (U.  569 

8.  Dictum.  Such  note,  when  endorsed,  is 
prittui  facie,  a  good  cause  of  action  in 
the  bauds  of  the  endorsee.  Id. 

9.  in  a  case  where  a  note  was  to  become 
oblif^tory  upon  there  being  a  failure  of 
title  in  a  third  person  to  certain  premi- 
ses, it  was  held  unnecessary,  in  an  action 
on  the  note,  to  show  such  failure  by  an 
adjudication  of  a  court  of  competent  ju- 
risdiction, in  an  action  brought  to  try 
the  title.     Reed  v.  Field  ^  Briggs,    672 

10.  B.  N.  and  K.  executed  notes  to  M'G.  on 
the  purchase  of  a  saw-mill.  Afterwards 
B.  sold  to  N.  his  share,  without  making 
any  contract  that  N.  should  indemnify 
him  against  the  notes  to  M'G.  N.  and  K. 
afterwards  sold  the  mill  to  G. ; — Held, 
that  B  could  not  defend  against  the  notes 
he  gave  to  M*G.  in  consequence  of  any 
executory  contract  between  M'G.  and  N. 
to  which  B.  was  not  a  party.  McGregor 
▼.  Bugbec,  734 

11.  N.  could  lawfully  dispose  of  the  notes 
or  property  received  on  his  sale  to  G. 
without  applying  the  proceeds  to  the 
benefit  of  B.  Id. 


QUI  TAM. 
Se6  Husband  &>  Wirx,  1. 


R 


RECOGNIZANCE. 

.  A  recognizance  entered  into  before  the 
county  court,  by  a  person  in  custody  on 
a  criminal  charge,  that  the  respondent 
shall  make  his  personal  appearance  be- 
fore the  court  then  sitting,  and  remain 
from  time  to  time,  and  from  day  to  day, 
and  shall  answer,  and  shall  abide  the  or- 
ders and  decrees  of  the  court,  and  not 
depart  without  leave,  is  a  legal  and  valid 
recognizance.  TVetuurer  tf  Vermont  v. 
Rolfe,  9 

.  The  recognizance,  taken  by  a  justice  in 
the  proceedings  under  the  bastardy  act, 
conditioned,  **  that  the  principal  shall 
abide  such  order  or  orders  as  the  county 
court  shall  make  rn  the  premises,"  is 
holden  as  a  security  for  the  performance 
of  the  order  until  a  new  recognizance 
shall  have  been  entered  into,  unless  dis- 
charged by  a  surrender  of  the  principal. 
Simmons  v.  Adams  and  Parmalee^      677 


RECEIPTORS. 
See  Contract,  3. 

REDEMPTION,  EQUITY  OF. 

Length  of  time,  short  of  the  period  which 
will  bar  redemption,  may  afford  a  strong 
presumption  against  a  claim  set  up  as  an 
equitable  right  of  redemption,  resting 
wholly  on  oral  testimony.  Conner  v. 
Chase  et  al.  764 

s 


SALE  OF  PERSONAL  PROPERTY. 

i.  Standing  trees  may  be  the  subject  of  a 
parol  sale,  so  as  to  give  the  purchaser  a 
right  to  go  upon  the  land  to  cut  them  ; 
and  when  cut,  and  left  upon  the  land, 
they  become  the  personal  property  of  the 
purchaser.   YaJev.  Seefy  et  al.  221 

2.  Trees  so  cot,  and  left  upon  the  land,  do 
not  pass  with  the  land,  in  consequence 
of  their  having  been  attached  lo  ttie  soil, 
but  remain  subject  to  the  legal  rights  of 
the  actual  owner,  like  any  other  person- 
al property  ;  and  any  person  purchasing 
the  timber  thus  cut,  and  tituatpd,  hos  a 
legal  right  to  enter  upon  the  land  to  take 
it  away  ;  and  should  the  owner  of  the 
land  attempt  to  hinder  him  in  the  enjoy- 
ment of  the  right,  he  would  be  justified 
in  using  so  much  force  as  might  be  ne- 
cessary to  overcome  the  hindrance.     Id. 


SEARCH  WARRANT. 

In  a  plea  of  justification  under  a  search 
warrant,  it  is  not  necessary  to  allege  that 
the  complaint  was  signed,  or  any  minute 
made  of  the  day,  month  and  year  when 
exhibited ;  or  that  any  recognizance  for 
cost  was  given,  or  that  the  warrant  was 
returned ;  nor  is  it  necessary  to  state  the 
grounds  of  suspicion  of  the  person  pray- 
ing out  the  warrant.    Chipman  v.  Bales^ 

51 


SELECTMEN. 

The  selectmen  have  no  authority  to  make 
a  new  appointment  to  any  town  office, 
unless  a  vacancy  occurs,  in  one  of  the 
modes  specified  in  the  statute,  Cum^ 
mings  Y.  Clark  ei  al.  653 
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SETTLEMENT. 

1.  While  the  act  of  1801,  relatinff  to  legal 
■ettlemrnt,  was  in  force,  the  rule  of  the 
common  law  was  in  force,  that  an  ille- 
ffitimate  child  has  its  settlement  where 
born,  ond  cannot  ^ain  a  derivative  set- 
tlement from  its  mother.  Manchester  v. 
Sp'ingjield,  385 

2.  Under  the  act  of  1801,  a  woman,  living 
with  a  man  as  his  wife,  under  a  void 
marrisge,  was  not  included  in  a  warning 
of  the  man  and  his  family  ;  and  she 
might  gain  a  settlement  by  residence. 

3.  A  person,  under  the  act  of  1817,  does 
not  gain  a  legal  settlement  by  residing  in 
a  town  seven  years,  unless  such  person 
had,  previously,  a  legal  settlement  in 
some  other  town  in  this  state.  Sutton  v. 
Burke.  720 

4.  Under  the  first  section  of  the  act  of 
]7!)7,  relating  to  legal  settlements,  it 
was  a  sufficient  payment  for  real  estate 
purchased  of  a  greater  value  than  1^100, 
if  the  purchaser  acquired  a  title  to 
the  same,  and  paid  at  least  (100  to- 
wards it,  provided  no  lien  was  created 
upon  the  estate  for  the  balance  of  the 
purchase   money.     Kirby  ▼.  fVatfrford^ 

753 

See  Statute,  Cokstruction  or,  1. 
**     Bastard,  1. 


SHERIFF. 

1.  A  sheriff  is  liable  for  taking  insufficient 
bail  on  mesne  process,  and  can  only  jus- 
tify by  showing  that  the  bail  was  amply 
svjicient  when  taken.  Harrington  v. 
Bogue^  179 

2.  An  apparent  sufficiency  will  not  justify 
him.  Id, 

3.  Quere —  Whether  an  officer  is  liable  for 
omitting  to  make  a  return  of  nulla  bona. 

Id. 

4.  When  a  deputy  sheriff  sold  goods  on 
execution,  on  a  credit  of  three  months, 
by  direction  of  plaintiff's  attorney  ;  — 
Held ^  thai  the  sheriff  was  not  responsible 
for  his  neglect  to  return  the  execution, 
Ac-,  as  he  did  not  act  officially.  Kimball 
^  Co.  V.  Perry^  414 


SLANDER. 

1.  In  actions  for  slanderous  words,  the  jury 
are  to  determine  the  sense  in  which  the 
defendant  spoke  the  words,  and  the  truth 
of  the  innnendos  alleged.  Smith  Sf  Smith 
et  uz.  T.  MileSf  245 


2.  In  cases  where  the  words  are  equivocal, 
or  are  spoken  with  reference  to  circum- 
stances supposed  to  be  in  the  minds  of 
the  hearers,  which  go  materially  to  qual- 
ify their  import,  the  condition  and  cir- 
cumstances of  the  subject- matter  con- 
nected with  the  charge  may  be  inquired 
into,  and  the  sense  in  which  the  hearers 
understood  the  words,  and  in  which  they 
supposed  the  defendant  intended  them 
to  be  received,  may  be  considered  by  the 
jury.  Id. 

3.  But  the  mere  fact  that  the  defendant 
charged  the  plaintiff  with  thefl,  in  regard 
to  an  article  of  property  which  had  been 
either  loaned  or  sold  to  the  plaintiff,  but 
which  sale  or  loan  was  not  known  to 
those,  in  whose  presence  be  made  the 
charge,  will  not  be  a  ground  of  showing, 
either  that  the  act  charged  was  impossi- 
ble, or  that  the  charge  was  not  seriously 
made  ;  nor,  is  it  competent  to  go  in  mit- 
igation of  damages,  except  as  lending  to 
show  the  words  were  spoken  in  heat 
and  haste.  Id. 


STATUTE,  CONSTRUCTION  OF. 

The  health  ordinarily  enjoyed  by  men  of 
health,  and  the  physical  ability  ordina- 
rily possessed  by  men  of  sound  bodies, 
constitute  the  '  healthy  and  able  bodied,* 
within  the  meaning  of  flie  first  section 
of  the  act  of  ]7()7,  relating  to  legal  set- 
tlement; and  this,  notwithstanding  there 
may  have  been  a  .casual  and  temporary 
illness,  or  bodily  unsoundness,  produc- 
ing an  occasional  and  temporary  effect 
upon  the  capacity  to  gain  a  livelihood  by 
bodily  labor.  Starkslwro  v.  Hinesbvrgh^ 

200 
See  Abscondiko  Debtor. 

"  Divorce. 

"  Highway,  4. 

"  Settlemekt,  1,  2,  3. 

«*  U.  S.  Laws,  1,  2. 

«*  Will,  6. 


TAXES. 

The  second  section  of  the  act  of  the  10th 
of  November,  1802, exempting  from  tax- 
ation the  property  of  the  President  and 
Professors  of  the  University  of  Vermont, 
to  the  value  of  one  thousand  dollars  is 
in  fi^l  force,  and  not  repealed.  H^heeler 
y.  Lane,  26 

See  Grand  List,  4,  5. 


PRINCIPAL  MATTERS. 
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TENANTS  IN  COMMON. 

1.  A  conveyance  by  a  lessor,  to  one  of  two 
joint  tenants,  under  a  lease  reserving 
rent,  of  all  his  title  and  interest  in  the 
premises,  does  not  give  the  grantee  a 
right  to  jnaintain  ejectment  against  his 
co-tenant  for  non-payment  of  the  rent 
accrued  to  his  grantor.  Birntyv.  Birney^^ 

2.  An  assertion,  by  a  joint  owner  of  land, 
of  an  exclusive  title  to  the  whole,  and  a 
contracting  to  sell  the  whole,  are  evi- 
dence of  an  adverse  possession,  and  such 
an  ouster  as  to  enable  the  co-tenant  to 
maintain  ejectment.  Carpenter  v.  Thayer 
et  al.y  552 

3.  A  sale  of  a  personal  chattel,  by  one  ten- 
ant in  common,  is  not  such  a  destruction 
of  the  chattel,  as  to  enable  the  other  ten- 
ant in  common  to  maintain  an  action  of 
trover  against  the  purchaser.  Sanborn 
v.  MorriU,  700 


TENDER. 

1.  A  tender  of  n&oney  or  specific  articles  of 
property,  is  not,  technically,  a  payment. 
Downer  v.  Sinclair  et  al.,  495 

2.  Where  one  agrees  with  his  judgment 
debtor  to  receive  from  him,  in  payment, 
within  a  specified  time,  certain  articles 
of  his  manufacture,  and  the  debtor  has 
the  property  ready  and  sets  it  out  at  his 
shop,  within  the  time,  for  the  purpose  of 
payment,  it  will  be  a  good  defence,  un- 
der a  plea  in  bar,  to  an  action  on  the 
judgment.  Id. 

3.  Where  a  party  intends  to  rely  on  a  ten- 
der, he  cannot  make  it  on  a  trial  before 
an  auditor,  and  leave  the  money  in  his 
hands,  but  must  bring  it  into  court. 
Wing  V.  HurUmrty  607 


TIMBER. 
See  Saz«e  of  Persoval  Propsrtt,  1,  2. 

TOWNS. 

1.  A  town  meeting  warned  on  the  1st  day, 
and  holden  on  the  i2th  day,  of  the  same 
month,  is  irregular,  and  its  proceedings 
are  not  binding  on  the  town.  Pratt  et  al. 
V.  Swanton^  147 

2.  A  subsequent  treating  of  such  meeting 
as  valid,  either  by  the  town  officers  or  by 
any  portion  of  the  inhabitants  of  the 
town,  will  not  be  sufficient  to  ratify  the 
proceedings  of  th$  meeting  on  the  part 
of  the  town.  Id. 


3.  Towns  cannot  be  made  liable  for  the  ex- 
pense of  building  a  road,  by  subsequently 
repairing  the  same,  and  suffering  the 
public  to  use  it  as  a  highway.  Id, 

4.  It  is  the  duty  of  a  town,  in  the  construc- 
tion and  repair  of  roads,  to  provide  for 
the  reasonable  safety  of  travellers  in  re- 
ference to  such  accidents  as  may  be  ex- 
pected to  happen  on  such  roads.  Kelsey 
V.  Glover,  708 

5.  When  a  town  has  expended  money  in 
making  a  public  road,  and  a  turnpike  is 
laid  on  the  same  road,  the  town  have  no 
claim  against  the  turnpike  company  for 
compensation  for  making  the  road,  which 
can  be  enforced  at  law,  or  in  equity. 
Bamet  v.  Passumpsic  Turn.  Co,^        757 

See  Damages. 
"    Pauper,  2,  5,  6,  7. 
«    Highways,  2. 


TRESPASS. 

1.  To  maintain  trespass,  muire  elausum 
fregitf  the  plaintiff  must  nave  either  a 
title,  or  exclusive  possession.  Bakersfield 
Cong.  Soc.  V.  Baker  ^  Potter,  119 

2.  A  meeting-bouse  was  built  by  an  incor- 
porated association  by  tlie  name  of  the 
Union  Society,  for  the  use,  exclusively, 
of  the  Religious  Congregational  Society  ; 
—  Held,  that  the  latter  could  not  main- 
tain trespa8s,^ar«  clavsumfregit^ngeSnnt 
a  pew -holder,  and  another  who  occupied 
the  pulpit  on  the  Sabbath,  and  prevented 
them  from  performing  divine  service 
there.  Id. 

3.  The  owner  of  a  cow,  accustomed  to 

hook the   vicious    propensity   being 

known  to  her  owner — is  liable  for  dam-* ' 
age  done  by  her,  although  it  be  done  in 
the   highway   against  the   land  of  her 
owner,  and  while  going  to  her  usual  wa- 
tering place.   Coggswell  v.  Baldwin,  404 

4.  If  the  injury,  in  such  case,  is  occasioned 
by  the  negligence  of  the  owner  of  the 
animal  injured,  he  will  not  be  entitled  to 
recover.  Id. 

See  OrricKR,  1,  5,  6. 


TROVER. 

] .  Where  an  officer  sells  property  on  exe- 
cution to  the  creditor,  and  his  return  ap- 
pears regular,  it  is  not  competent  for  the 
debtor  in  the  execution  to  bring  trover 
against  the  creditor,  on  the  ground  of 
any  irregularity  in  the  proceedings  of 
the  officer,  although  the  creditor  himself 
may  have  advised  it.  Hale  v.  MUltr,  211 
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X  Tr^ter  My  he  ■■■in laf  i  W— 

L  m  jjhtT,  Cv  pwpiMt/  wkkJi  had 
id|  I    III  I    [Ihrythe 
■Bd  receipted  hr  km  tothe  igrpr,i 
teehrd,  thoo^'it  «w  bK  acteallj 
cdi,«re««a»es,feytfe«fterr.  A 

4.  A  MleoTapRMBi]  chattel,  fcj«ae  la. 

•f  the  chattel,  aa  ta  naUe  the  alher  la.  ' 

trarer  -^imI  the  Mreteaer. 


TRUST. 


hia  awa  Maaey,  asd  takea  a  deed  to  as- 

•tlvr,  %  treat  rea^ta  hj  apetatiaa  oflaw 

m  aakin^the  poichaae;  aad 

leanlt  fioUowa  wheie  a  Seme 

^^tchaaeavUhthecooaentorber 

hMhaad,  Cbt  her  aeparate  vae,  with 
which  afae  waa  the  Bentaciow  caioe  of 
ma^umg,    Fimme^  tt  mL  r.  W.  ^  C.  Fwt- 

S.  Tl^^Mffh  the  deed  recitea  the  eonidera. 
taos  to  have  been  received  firoB  the  aoai' 
iaal  p«rchaaer,  yet  the  ceatei  q^  traat 
will  he  allowed  to  prove,  hy  the  trvtee 
fciaMeU;  that  it  waa  her  noneT.  /d. 

3.  A  part  paymeat  of  the  comideratioa,  at 
Ibe  tine  of  the  paichaae,  wiU  ehaive  the 
land  with  the  tnist,  pra  faaia.  id. 

4.  The  statate  of  17117  did  not  require  that 
tiae  cmariaa  oT  a  traat  id  landa  ahoold  be 
bx  writior,  hot  aimplj  that  it  be  mani- 
fitted  and  prored  bj  aome  writing,  id. 
S.  The  depoaitioD  of  the  troatee,  aQbaeribed 
and  aworo  to  by  bim,  fiilly  proving  the 
traat,  waa  held  a  anfficient  manifeata- 
tioii  and  proof  of  it,  in  wriUng,  in  a  aoit 
fc**^'**"  the  cestoi  qoe  traiit  and  an  at- 
tJicbinie^  creditor  of  the  tmstee.  id. 

^.  Xbe  wile  beiof  in  the  open  and  ezc1n> 
aire  oae  and  poaaeaaion,  in  conjunction 
with  ber  hoaband,  of  ber  trust  eatate,  for 
s.  aenea  of  year?,  will  affect  the  attach- 
ing creditor  of  the  troatee  with  notice  of 
lier  truat  intereat,  and  place  him  in  no 
better  aituaUon  than  the  trustee  himaelf. 
•  id. 

y-  ^»«^«' — 1«  the  attaching  creditor,  aa  to 
die  time  of  notice,  to  be  treated  aa  a  pur- 
obaaer  of  the  eaUle  before  levy  of  hia  ez- 
mention  ?  ''  j^ 


TRUSTEE  PROCESS. 

1.  A  tM^dSAm  mtj  maintaiii  a  trustee  pco 
the  ▼cadee  of  property, 
frndalently  psrebaaed  to  keep  it  ftooB 
heiai^  attached,  and  ia  not  obliged  to  tiy 
the  validity  oT  the  nale  by  attachingr  the 
T.  Sticides  ^  *" 


2.  The  connty  ccHirt  hare  ori^oaJ  Ja 
dictioa  ofa  anit,  npoa  a  promianory  note, 
eaecedins  forty  dollara,  and    lewa   than 
doUara,   where     the   aoit 


eaecedins  fori 
mmt  hundred 


iaby 


Hokmrl  w. 


Wmrd- 

3.  BmA,  anit  wifl  notbe  diaminaed  Ibr  want 
oljonadiction  in  the  county  coort,  tboa^ 
the  traatee  ahoold,  oo  trial,  be  dismiaaed 
ia  caaea  where  the  principal  delendaat 
■yiPfi^ry  in  the  aoit,  or  where  the  writ  ia- 
aoea  aa  a  general  attachment,  and  ia  aer- 
red  by  attaching  peraonal   property  ia 

4.  A  ptomiaeory  note,  executed  in,  and 
ande  payable  to  citizens  <^,  the  state  of 
Masaachnaetta,  although  the  maker  ie> 
aide  ia  thia  atate,  ia  not  aubject  to  oar 
traatee  proeeaa,  it  being,  by  the  Jaw  of 
the  {dace  of  contract,  exempt  from  aoch 

Baylies  ▼.  Trustees  of  Rm     ' 
faaf*  Ca. 


TURNPIKE. 

1.  Parol  teatimony  may  be  admitted  ta 
j  prove  the  diviaion  of  a  turnpike  road  iatQ 
aectionaby  the  turopike  inapectora,  lor 
the  purpose  of  sale,  under  the  act  of  No- 
I  rember  1, 1838,  entitled  ««  an  act  to ^cil- 
I  itate  the  rendering  of  turnpike  roada  firee 
>      roads.**     SCate  t.  Skrewosbury.  283 

i  2.  Eridence  of  the  motirea  with  which  a 
aale  and  transfer  of  a  aection  of  a  tura- 
I     pike  road,  under  that  atatute,  were  made, 
I      ia  not  admissible.  id. 

3.  The  appointment  of  an  agent  by  a  turn- 
pike company  to  procure  a  division  of 
their  road  into  aectiona,  and  directing 
him  to  dispose  of,  and  conrey  the  nme 
— a  written  application  of  the  ageot  to 
the  turnpike  inspecton  to  diride  the 
road — a  dirision  of  the  road  by  the  in* 
apectors — a  conreyance  of  a  section  of  it 
by  the  agent  to  persona  styled  ^  a  C(Hn- 
pany  of  individuals,"  and  notice  of  tiia 
sale  by  the  agent  to  the  selectmen  ai  a 
town  through  which  the  section  runs^ 
are  anfficient  to  establish  that  sach  see- 
lion  has  become  a  public  road,  lo  aa  to 
impoae  upon  the  town  an  obligation  to 
keep  the  same  in  repair.  Ji, 

The  act  of  the  legialature,   pasted  in 
1639,  authorising  the  supreme  aAdcooo- 
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^^: 


ty  eonrto  to  take  the  franchise  of  a  turn- 
pike corporation  for  a  public  highway,  is 
constitutional.  Jfrmington  et  at.  v.  Bar^ 
nst,  Ryegale  and  Jfewbury.  745 

5.  When  a  town  has  expended  money  in 
making  a  public  road,  and  a  turnpike  is 
laid  on  the  same  road,  the  town  have  no 
claim  against  the  turnpike  company  for 
compensation  for  making  the  road,  which 
can  be  enforced  at  law,  or  in  equity. — 
Barnet  v.  PasMwmptic  Turn.  Co.         757 


u 


USURY. 

payments  made  under  an  usurious  con- 
tract, to  an  amount  within  that  of  the 
debt  and  legal  interest,  are  to  be  treated 
as  payments,  generally,  and  in  the  case 
^f  a  bill  to  foreclose  a  mortgage,  may  be 
insisted  on  by  way  of  answer.  Ward  v. 
Sharp  etux.  115 


UNITED  STATES  LAWS, 

|.  Under  the  act  of  Congress  of  1838,  com- 
monly called  the  neutrality  act,  the  col- 
lectors and  other  officers  therein  men- 
jtioned,  were  authorized  to  seixe  and  de- 
tain vessels  having  arms,  &.c.  on  board, 
passing  towards  a  foreign  state  or  colo- 
ny, conterminous  with  the  United  States, 
when  they  had  reason  to  believe  that  the 
vessels,  &.c.  were  to  be  employed  in  a 
military  expedition  or  operation  against 
such  state  or  colony.     Stougkton  v .  Matt. 

162 

ft.  The  term  *^ frontier  "  means  something 
more  than  the  boundary  line.  It  means 
a  tract  of  country  contiguous  to  the  line ; 
and  it  is  not  material  whether  such  ves- 
sels, &e.  were  aotually  iqtended  to  be 
passed  across  the  boundary  line  into  the 
foreign  territory.  Id. 


VARIANCE. 

I.  The  supreme  court  can  take  no  notice 
of  a  variance  between  the  proof  and  an 
indiptment,  unless  exceptions  were  ta- 
ken, on  trial,  for  that  cause.  State  v. 
Ckandler  ^  Keyes.  425 

S.  An  abutment  to  a  bridge,  as  matter  of 
description,  is  part  Qf  the  bridge ;  and 


when  a  declaration  alleged  an  injury  to 
have  been  occasioned  by  the  insufficiency 
of  a  bridge,  and  the  proof  was,  that  the 
defect  and  insufficiency  was  in  the  abut- 
ment— Held,  that  this  was  not  such  a 
variance  as  to  be  ground  for  reversing 
the  judgment.  BardweU  ^  HtuUingUm 
V.  Jamaica^  438 

.  No  objection  for  variance  between  the 
declaration  and  proof  which  was  not 
raised  in  the  county  court,  and  which 
might  there  have  been  obviated  by 
amendment,  will  be  sustained  in  the  su* 
pre  me  court  when  revising  the  case  on 
exceptions,  unless  the  variance  is  appar- 
ent upon  the  face  of  the  exceptions,  and 
is  of  such  a  character  that  the  judgment 
if  affirmed,  would  not  protect  the  par- 
ties in  reference  to  the  matter  actually 
litigated.    Peck  v.  Thompsons.  <W 

See  Pleas  &  Pliadiho,  ISly  13. 


VENDUE  SALES. 


.  A  vendue  deed,  when  the  prooeedinr 
were  not  recorded  in  pursuance  of  ' 
statute,  does  not  convey  any  title.    (       \ 
dings  if  Wife  et  al.  v.  Smith  et  al.^ 

.  To  make  title  under  a  vendue  deeji 
requisitions  of  the  statute  musi  be  coi^ 
plied  with  ;  and  the  recitals  in  a  eolleeU 
or's  deed,  though  of  long  staadiBg^  v* 
not  prima  fade  evidence  of  it,  where 
there  has  been  no  possession  under  th« 
vendue  title.    Rsed  v.  Field  ^  ^^ifi^ 


•  VERDICT. 
See  Evidence,  5. 

VEXATIOUS  SUIT. 


1.  If  one  commences  a  suit  by  process 
which  is  defective,  he  may  discontinue 
it,  and  bring  fresh  suit ;  and  the  second 
suit  will  not  be  considere4  vexations. 
HiU  V.  Dunlap,  645 

2.  In  such  case,  the  former  suit  niay  be 
discontmued  by  oral  notice  to  that  effect. 

Id. 

3.  The  only  use  of  written  notice  in  such 
cases,  is,  to  prevent  the  defendant's  claim 
of  costs,  for  attending  at  the  time  and 
place  of  trial,  in  the  discontinued  suit. 

'  /* 


J 
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2.  The  only  proper  remedy  for  raeh  an  in* 
jury,  18  by  action  on  the  caae  against  the 
officer.  Id. 

3.  Trover  may  be  maintained  by  an  officer, 
against  a  debtor,  for  property  which  had 
been  owned  and  posBessed  by  the  debtor, 
and  receipted  by  him  to  the  officer,  as  at- 
tached, though  it  was  not  actually  seiz- 
ed, or  even  seen,  by  the  officer.  Pettes  ▼. 
Margk,  454 

4.  A  sale  of  a  personal  chattel,  by  one  ten- 
ant in  common,  is  not  such  a  destruction 
of  the  chattel,  as  to  enable  the  other  ten- 
ant in  common  to  maintain  an  action  of 
trover  against  the  purchaser.  Sanborn 
V.  MorrUl^  700 


TRUST. 


1.  When  one  person  purchases  lands  with 
bis  own  money,  and  takes  a  deed  to  an- 
other, a  trust  results  by  operation  of  law 
to  the  person  making  the  purchase ;  and 
the  same  result  follows  where  a  feme 
covert  purchases  with  the  consent  of  her 
husband,  for  her  separate  use,  with  means 
which  she  was  the  meritorious  cause  of 
acquiring.  Pinney  el  al.  v.  fF.  fr  C.  Fel- 
(mm.  5S5 

9.  Th4>agh  the  deed  recites  the  considera- 
tion to  have  been  received  from  the  nom- 
inal purchaser,  yet  the  cestui  que  trust 
will  be  allowed  to  prove,  by  the  trustee 
himself,  that  it  was  her  monev.  Id. 

3.  A  part  payment  of  the  consideration,  at 
the  time  of  the  purchase,  will  charge  the 
land  with  the  trust,  pro  tanto.  id. 

4.  The  sUtute  of  1797  did  not  require  that 
the  creation  of  a  trust  in  lands  should  be 
by  writinff,  but  simply  that  it  be  mani- 
fested and  proved  by  some  writing.     Id. 

5.  The  deposition  of  toe  trustee,  subscribed 
and  sworn  to  by  him,  fully  proving  the 
trust,  was  held  a  sufficient  manifesta- 
tion and  proof  of  it,  in  writing,  in  a  suit 
between  the  cestui  que  trust  and  an  at- 
taching creditor  of  the  trustee.  Id. 

6.  The  wife  being  in  the  open  and  ezolu- 
si?e  use  and  possession,  in  conjunction 
with  her  husband,  of  her  trust  estate,  for 
a  series  of  years,  will  affect  the  attach- 
ing creditor  of  the  trustee  with  notice  of 
her  trust  interest,  and  place  him  in  no 
better  situation  than  the  trustee  himself. 

id. 

7.  Qtfere. — Is  the  attaching  creditor,  as  to 
the  time  of  notice,  to  be  treated  as  a  pur- 
chaser of  the  estate  before  levy  of  his  ex- 
ecution ?  Id, 


TRUSTEE  PROCESS. 

1.  A  creditor  may  maintain  a  trustee  pro- 
cess against  the  vendee  of  property, 
frudulenUy  purchased  to  keep  it  from 
being  attached,  and  is  not  obliged  to  try 
the  vialidity  of  the  sale  by  attaching  the 
property.     Crane  v.  Siiekles  ^  Tmsteet. 

2.  The  county  court  have  original  juris- 
diction of  a  suit,  upon  a  promissory  note, 
exceeding  forty  dollars,  and  less  than 
one  hundred  dollars,  where  the  suit 
is  by  trustee  process.  HtAart  v.  fVard- 
ner.  564 

3.  Such  suit  will  not  be  dismissed  for  want 
of  jurisdiction  in  the  county  court,  though 
the  trustee  should,  on  trial,  be  dismissed 
in  cases  where  the  principal  defendant 
appears  in  the  suit,  or  where  the  writ  is- 
sues as  a  general  attachment,  and  is  ser- 
ved by  attaching  personal  property  in 
possession.  Id, 

4.  A  promissory  note,  executed  in,  and 
made  payable  to  citizens  of,  the  state  of 
Massachusetts,  although  the  maker  re- 
side in  this  state,  is  not  subject  to  our 
trustee  process,  it  being,  by  the  law  of 
the  place  of  contract,  exempt  from  such 
process.  Baylies  v.  Drustees  of  Ho\ 
ton  ^  Co. 


TURNPIKE. 

1.  Parol  testimony  may  be  admitted  to 
prove  the  division  of  a  turnpike  road  inta 
sections  by  the  turnpike  inspectors,  for 
the  purpose  of  sale,  under  the  act  of  No- 
vember ],  1838,  entitled  '*  an  act  to  facil- 
itate the  rendering  of  turnpike  roads  free 
roads."     State  v.  Skrewa^ry.  963 

2.  Evidence  of  the  motives  with  which  a 
sale  and  transfer  of  a  section  of  a  turn- 
pike road,  under  that  statute,  were  made, 
is  not  admissible.  Id, 

3.  The  appointment  of  an  agent  by  a  turn- 
pike company  to  procure  a  division  of 
their  road  into  sections,  and  directing 
him  to  dispose  of,  and  convey  the  same 
— a  written  application  of  the  agent  to 
the  turnpike  inspectors  to  divide  the 
road — a  division  of  the  road  by  the  in- 
spectors— a  conveyance  of  a  section  of  it 
by  the  agent  to  persons  styled  **  a  com- 
pany of  individuals,*'  and  notice  of  the 
sale  by  the  agent  to  the  selectmen  of  a 
town  through  which  the  section  mns^ 
are  sufficient  to  establish  that  such  sec- 
tion has  become  a  public  road,  so  as  to 
impose  upon  the  town  an  obligation  to 
keep  the  same  in  repair.  ^ 

4.  The  act  of  the  legislature,   passed  m 
1839,  authorizing  the  supreme  andoooa- 
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ty  Gourtfl  to  take  the  franchise  of  a  turn- 
pike corporation  for  a  pnblic  highway,  is 
constitational.  Jfrmingion  cf  at.  y.  Bar- 
net,  Ryegaie  and  Jfewbury,  745 

5.  When  a  town  has  expended  monej  in 
making  a  pnblic  road,  and  a  turnpike  is 
laid  on  the  same  road,  the  town  have  no 
claim  against  the  turnpike  company  for 
compensation  for  making  the  road,  which 
can  be  enforced  at  law,  or  in  equity. — 
Barmet  r.  Passumpsie  Turn,  Co.         757 


u 


USURY. 

payments  made  under  an  usurious  con- 
tract, to  an  amount  within  that  of  the 
debt  and  legal  interest,  are  to  be  treated 
as  payments,  generally,  and  in  the  case 
^f  a  bill  to  foreclose  a  mortgage,  may  be 
insisted  on  by  way  of  answer.  Ward  y. 
Sharp  etux.  115 


UNITED  STATES  LAWS. 

I .  Under  the  act  of  Congress  of  1838,  com- 
monly called  the  neutrality  act,  the  col- 
lectors and  other  officers  therein  men- 
itioned,  were  authorized  to  seixe  and  de- 
tain vessels  having  arms,  &c.  on  board, 
passing  towards  a  foreign  state  or  colo- 
ny, conterminous  with  the  United  States, 
when  they  had  reason  to  believe  that  the 
vessels,  &c.  were  to  be  employed  in  a 
military  expedition  or  operation  against 
such  state  or  colony.     Stoughlon  y.  MoU. 

162 

fL  The  term  ^^  frontier"  means  something 
more  than  the  boundary  line.  It  means 
a  tract  of  country  contiguous  to  the  line ; 
and  it  is  not  material  whether  such  ves- 
sels, 6lc.  were  aotuallv  intended  to  be 
passed  across  the  boundary  line  into  the 
foreign  territory.  Id. 


VARIANCE. 

I.  The  supreme  court  can  take  no  notice 
of  a  variance  between  the  proof  and  an 
indiptment,  unless  exceptions  were  ta- 
ken, on  trial,  for  that  cause.  State  v. 
Chandler  fy  Keyes.  425 

9.  An  abutment  to  a  bridge,  as  matter  of 
description,  is  part  of  the  bridge;  and 


when  a  declaration  alleged  an  inJQ^  ^ 
have  been  occasioned  by  the  insuflfciency 
of  a  bridge,  and  the  proof  was,  that  the 
defect  and  insufficiency  was  in  the  abut- 
ment— Heldy  that  this  was  not  such  a 
variance  as  to  be  ground  for  reversing 
the  judgment.  BardwtU  ^  Huntington 
V.  Jamaiea,  438 

.  No  objection  for  variance  between  the 
declaration  and  proof  which  was  not 
raised  in  the  county  court,  and  which 
might  there  have  been  obviated  by 
amendment,  will  be  sustained  in  the  su« 
pre  me  court  when  revising  the  case  on 
exceptions,  unless  the  variance  is  appar- 
ent upon  the  face  of  the  exceptions,  and 
is  of  such  a  character  that  the  judgment 
if  affirmed,  would  not  protect  the  par- 
ties in  reference  to  the  matter  actually 
litigated.    Peck  v.  Tkomptons.  ^ 

See  Pleas  &,  Pliadxro,  18,  13. 


VENDUE  SALES. 


1.  A  vendue  deed,  when  the  proeeedinr 
were  not  recorded  in  pursuance  of  < 
statute,  does  not  convey  any  title,    f       t 
dings  ^  Wife  ei  al.  v.  Smith  et  al.^ 

2.  To  make  title  under  a  vendue  dee' 
requisitions  of  the  statute  most  be'  eoa.* 
plied  with  ;  and  the  recitals  in  a  eolleet- 
or's  deed,  though  of  long  stanrfiiif,  m 
not  prima  facie  evidence  of  it,  when 
there  has  been  no  possession  under  th« 
vendue  title.    Reed  v.  Field  ^  Briggs^ 


•  VERDICT. 
See  Evidence,  5. 

VEXATIOUS  SUIT. 


1.  If  one  commences  a  soit  by  process 
which  is  defective,  he  may  discontinue 
it,  and  bring  fresh  suit;  and  the  second 
suit  will  not  be  considere4  vexations. 
HiU  V.  Dunlap,  645 

2.  In  such  case,  the  former  suit  niay  be 
discontmued  by  oral  notice  to  that  emMst. 

id. 

3.  The  only  use  of  written  notice  in  such 
cases,  is,  to  prevent  the  defendant's  claim 
of  costo,  for  attending  at  the  time  and 
place  of  trial,  in  the  discontinued  suit. 
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WILL. 

1.  The  probate  of  a  will  made  in  1781,  it 
Dot  appearing  that  the  heirs,  &c.,  were 
notified,  is  good.  The  judge  of  probate 
had  jurisdiction,  and  his  proceedings  are 
presumed  to  have  been  regular  afler 
such  a  lapse  of  time.  Giddings  ^  Wife 
€t  al.  V.  Smith  el  al.,  344 

2.  A  will  made  in  1774,  and  proved  in 
17H1,  may  be  read  at  this  time,  without 
further  proof,  when  both  parties  claim 

'under  the  same  devise.  Id. 

3.  In  such  a  will,  a  devise  to  £.  H.  and 
the  lawAil  heirs  of  her  body,  gave  her  an 
•flUte  Uil.  Id. 

4.  Such  ao  estate  is  not  barred  by  the  deed 
.of  herself  nnd  husband,   acknowledged 

inl7^>7,  before  a  justice  of  the  peace. 

Id. 

5.  Her  issue,  after  ber  death,  are  not  es- 
topped from  claiming  the  estate,  in  con- 
sequence of  any  covenant  of  warranty 
contained  in  the  deed.  The  statute  of 
^conveyances  did  not  enable  a  feme  tenant 
*;i  tail,  to  convey  by  a  deed  of  herself 

f        ;d  her  husband.  Id. 

suit  commenced  by  the  children  of 

,y  ''.'^  feme  is  not  barred  by  the  statute  of 

limitations,  when  the  suit  was  brought 

within  fifteen  years  afler  the  death  of 

•  both  hofband  and  wife.  Id. 


WITNESS. 

1.  A  witness  may  be  compelled  to  give  tes- 
timony, the  tendency  of  which  may  be 


to  subject  him  to  peeaniary  lost.    Ward 
V.  Sharps  1J5 

2.  A  mere  agent  or  servant,  may  be  m  wit« 
ness  for  his  principal,  from  public  con- 
venience and  necessity.  H.  ^  J.  Wain- 
wright  V.  Straw  ^  Cunningharay        215 

3.  Evidence  of  common  prostitution  is  not 
admissible  to  impeach  a  witness.  Spears 
V.  Forrest,  435 

4.  Certain  notes  of  hand  having  been  de- 
livered by  S.  C.  to  iS.  as  an  indemnity, 
and  the  same  having  come  into  the 
hands  of,  and  been  collected  by,  J.  C,  it 
was  held,  in  an  action  in  favor  of  S., 
against  J.  C,  to  recover  the  amount  thua 
collected,  that  S.  C;  was  not  a  competent 
witness  to  prove  that  the  notes  had  been 
obtained  by  him,  with  the  consent  of  the 
attorney  holding  them  for  collection,  and 
had  been  sold  by  him  to  the  defendant 
for  a  valuable  consideration.  Stinuon  v. 
CummingSf  477 

5.  Held,  that  the  town  clerk  of  the  town 
where  title  deeds  are  to  be  recorj  a 
might  be  called  as  a  witness  to  ^rove 
that  no  title  of  record  appeared  in  a  per- 
son, who  professed  to  convey  the  title, 
except  under  a  vendue  deed,  and  that 
this  was  competent  evidence  tending  to 
prove  a  want  of  title  in  the  person  so 
conveying  the  land.  Heed  v.  Field  ^ 
Briggs,  672 


WRITING, 

1.  Where  two  written  instruments  an 
made  at  the  same  time,  relating  to  th 
same  subject-matter  and  to  one  entir 
transaction,  they  are  to  be  construed  tc 
gether,  and  one  may  qualify  the  otbe 
Heed  v.  Field  If  Briggs.  6u 


•b-«.  l.JU. 
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